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Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Sapreme  Court. 
Hon.  JOHN  DAVIS,  District  Judge. 


ISHAXL  TbORRDIXX   IH   BRROft  V.  UkITSD   StATXS. 

Treasury  notes  issued  under  the  Act  of  Congress  of  1814,  ch.  77,  and  ch. 
609,  being  by  their  terms  receiyable  in  payment  of  duties,  taxes,  and  land 
debis,  due  to  the  United  States,  Ibr  the  principal  and  interest  due  thereon, 
are  a  good  tender  and  may  be  pleaded  as  such  to  snch  debts. 

These  treasury  notes  are  on  their  face  payable  in  one  year  with  interest  up 
to  the  day  when  due,  but  if  not  then  paid  by  the  government  the  interest 
does  not  stop ;  but  continues  until  paid,  and  may  be  required  by  the  holder 
in  the  same  vamimes  as  interest  might  be  elaimed  en  apiivsile^oontraet  of  a 
like  nature. 

At  the  March  Term  of  the  District  Court  for  the  District 
of  Maasachusetts,  1819 — the  District  Attorney  brotfght  an 
actioii  of  debt  in  the  name  of  the  United  States,  against  the 
plaint^  in  error,  on  a  bond  given  to  the  CoDector  of  the 
port  of  Bosion,  for  duties  by  the  plaintiff  in  error,  which 
bond  became  payable  on  the  21st  day  of  NoTember.  Upon 
oyer  pntyed  the  boed  with  the  condition  was  set  forth,  the 
conAtkm  being  in  the  common  form  of  a  bond  for  duties, 
«to  pay  the  sum  of  forty  thousand  dollars,  or  the  amount  of 
dnCieB  to  be  ascertained  as  due  and  arising  on  certain  goods, 
wares,  and  merchandizes,  entered  by  the  aboTe  bounden 
bn^l,  as  imported  in  the  Beveiiy,  £des  master,'  from  Canton.'* 
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The  memorandum  in  the  margin  was,  <%ood  for  $28, 480. 03."  m 

The  defendants  then  plead  <<  that  the  United  States  ought  not  qi 

to  recover  any  damages  for  the  detention  of  said  debt,  be-  -^i 

cause  they  say,  that  before  the  time  for  the  payment  of  said  u 

sum  of  money  in  said  condition  mentioned  had  elapsed,  to  ^ 

wit,  on  the  20th  day  of  November  last  past,  the  amount  v- 

of  duties  due  and  arising  on  the  goods,  wares  and  merchan-  r 

discs  in  said  condition  mentioned,  was  ascertained  to  be  the  ^ 

sum  of  $28,480.03  and  no  more,  to  wit,  at,  &c. ;  and  they  ^ 

further  say,  that  before  the  time  when  the  said  payment  -^ 

was  to  be   made  according  to  the  condition  of  the  said  r.. 

writing  obligatory,  certain  bills  or  notes,  commonly  called'  ^. 

treasury  notes,  were  issued  by  authority  of  a  certain  act  of  ^, 

the   United  States,  entided   <^An    Act  to  authorize,  &c.''  :. 

and  of  a  certain  other  act  of  the  said  Congress  entitied  ^^  An 
act  supplemental,  &c."  and  had  been  signed  in  behalf  of 
the  United  States,  by  certain  persons  appointed  for  that  pur- 
pose, by  the  President  thereof,  which  said  treasury  notes,  at 
the  time  of  the  tender  hereafter  mentioned,  were  by  the 
laws  of  the  said  United   States   current  and  receivable  in 
every  part  of  the  said  United  States,  in  payment  of  all  du- 
ties and  taxes  laid  by  the  authority  of  the  said  United  States, 
and  were  transferable  by  delivery,  and  assignment  endor- 
sed thereon  by  the  persons,  to  whose  order  the  same  re- 
spectively were  made  payable,  and  the  said  Israel,  4&c.  be-  ] 
fore  any  default  had  been  made  in  the  payment  of  the  said 
sum  of  money  in  said  condition  mentioned,  to  wit,  on  the 
said  21st  day  of  November,  A.  D.  1817,  offered  to  H.  A.  S. 
Dearborn,  Esq.  who  was  then  and  there  collector  of  the 
customs  of  the  United  States,  for  the  District  of  Boston,  and 
Charlestown,  in  payment  of  the  said  sum  so  ascertained  to 
be  due,  and  arising  for  duties,  the  sum  of  three  dollars 
and   fifteen  cents  of   the    money  of   the    United    States, 
and    also  divers  of   the    said  treasury    notes  before  then 
ir^ed  as  aforesaid  in  behalf  of  the  United  States,  each  and 
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every  of  which  said  Treasury  notes  contained  a  promise  or 
engagement  in  writing  on  the  part  of  the  said  United  States, 
to  pay  the  payee  therein  named  or  to  his  order,  at  Phila- 
delphia, on  a  certain  day  therein  specified,  being  one  year 
from  the  date  thereof  respectively,  the  principal  sum  there- 
in expressed  with  interest  from  the  date .  thereof  until  that 
day,  at  5i  per  cent,  per  annum,  in  conformity  with  the 
Act  of  Congress  of  the  fourth  day  of  March,  A.  D.  1814, 
and  which  said  notes  so  offered  as  aforesaid  were  endorsed 
and  assigned  by  the  several  persons,  to  whose  order  the 
same  were  respectively  made  payable,  and  were  severally 
issued  and  bore  date  more  than  one  year  before  the  said 
21st  day  of  November  in  the  year  1817,  and  the  said  Israel, 
Slc.  were  then  and  there  the  lawful  owners  of  the  said  notes, 
and  by  virtue  thereof  were  entitled  to  demand  and  receive 
of  and  from  the  said  United  States  for  the  whole  amount  of 
the  principal  sums  therein  contained  the  sum  of  $24,640, 
and  for  the  interest  which  had  accrued  thereiti  computed 
from  the  said  several  days  of  issuing  the  same  until  the  said 
21st  day  of  November,  A.  D.  1817,  the  further  sum  of 
$3836.88  of  the  lawful  money  of  the  said  United  States,  and 
the  said  sum  of  $3.15  together  with  the  said  treasury  notes 
were  then  and  there  of  the  value  of,  and  by  the  laws  of  the 
said  United  States,  ought  to  have  been  received  in  payment 
of  the  said  sum  of  $28,480.03  so  due  as  aforesaid  for  du- 
ties; but  the  said  collector  then  and  there  refused  to  re- 
ceive the  said  treasury  notes  in  payment  of  the  said  sum,  to 
wit,  at,  &c. — ^And  the  said  Israel,  &c.  further  say,  that  at  the 
time  designated  on  the  face  of  the  said  notes  respectively 
for  the  payment  of  the  principal  sums  therein  specified,  to 
wit,  at  the  expvation  of  one  year  from  the  respective  times 
of  issuing  said  notes,  the  same  were  presented  at  the  place 
therein  designated  for  the  payment  thereof,  to  wit,  at  Phil- 
adelphia, to  the  officer  designated  for  that  purpose  pursuant 
to  the  laws  of  the  United  States,  in  such  case  made  and  pro- 
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vided,  who  then  and  there  was  requested  to  pay  the  sums 
therein  severally  specified^  but  the  said  officer  then  and  there 
refused  so  to  do.  —  And  they  further  say,  that  afterwards  and 
after  the  said  treasury  notes  had  become  due  and  payable 
according  to  the  tenor  thereof;  and  before  the  same  were  so 
offered  in  payment  to  the  said  collector^  to  wit,  on  the  31st 
day  of  July,  A.  D.  1817,  the  said  treasury  notes  were  pre- 
sented at  the  said  place  designated  to  the  said  officer  desig- 
nated, and  he  was  requested  to  pay  the  sums  specified  in 
the  said  notes,  with  the  interest,  which  had  thereupon  ac- 
crued, but  the  said  officer  then  and  there  refused  to  pay  the 
same.  —  And  they  further  say,  that  afterwards,  to  wit,  on  the 
8th  day  of  August  in  said  last  mentioned  year,  the  said 
treasury  notes,  being  then  unpaid,  were  presented  to  the 
accounting  officers  of  the  treasury  of  the  United  States 
for  their  examination,  who  then  and  there  refused  to  allow 
the  said  principal  sums  and  interest  thereon  accrued,  and 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
the  said  treasury  notes  were  presented  at  the  treasury  of 
the  said  United  States,  to  the  proper  officer  of  the  said  Unit- 
ed States  by  law  appointed  for  this  purpose,  for  payment 
thereof,  who  then  and  there  refused  to  allow  and  pay  the 
said  principal  sums  and  interest  thereon  accrued,  to  wit,  &c. 
And  the  said  Israel,  &c.  further  say,  that  they  were  ready 
and  always  from  the  time  of  the  offer  aforesaid  until  the 
present  time  have  been  ready  to  pay  and  deliver  the  said 
$3.15  and  the  said  treasury  notes  to  the  United  States  in 
payment  of  the  said  sum  so  ascertained  to  be  due  and  aris- 
^  ing  for  duties,  according  to  the  form  of  the  condition  of  said 
writing  obligatory,  and  they  bring  the  same  here  into  court 
to  be  paid  and  delivered  to  the  said^  United  States  in  pay- 
ment and  discharge  of  the  said  sum,  if  the  said  United  States 
will  accept  the  same.  Wherefore  they  pray  judgment,  &c." 
To  this  the  District  Attorney  replied — ^'that  the  United 
States  ought  not  to  be  precluded  from  having  its  action,  &c. 
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because  they  say,  that  all,  and  singular  the  bills  and  notes 
commonly  called  treasury  notes,  which  are  mentioned  and 
referred  to  in  the  plea  of  the  said  defendants,  and  which 
are  therein  allied  to  have  been  offered  and  tendered  to 
the  said  H.  A.  S.  Dearborn,  collector,  &c.  in  payment  and 
satisfaction  of  the  bond  aforesaid,  were  certain  treasury 
notes,  which  according  to  the  tenor  and  import  thereof  re- 
spectively were  payable  at  the  city  of  Philadelphia,  after 
the  first  day  of  August,  A.  D.  1815 — and  that,  after  the  is- 
suing of  the  said  treasury  notes  and  each  and  every  of  them, 
to  wit,  on  the  3d  day  of  March,  A.  D.  1815,  in  and  by 
Tirtue  of  an  act  of  the  Congress  of  the  United  States,  made 
and  passed  on  the  day  last  mentioned,  it  was  among  other 
things  made  and  provided,  that  it  should  be  lawful  for  the 
secretary  of  the  treasury  to  cause  to  be  paid  the  interest 
upon  treasury  notes,  which  had  then  become  due  and  re- 
mained unpaid,  as  well  with  respect  to  the  time  elapsed 
before  they  became  due,  as  with  respect  to  the  time,  that 
should  elapse  after  they  became  due,  and  until  funds  should 
be  assigned  for  the  payment  of  the  said  treasury  notes,  and 
notice  thereof  should  be  given  by  the  said  secretary  of  the 
treasury.  —  And  the  United  States  further  say,  that  on  19th 
day  of  June,  in  the  year  last  before  mentioned,  the  funds 
for  the  pajrment  of  the  said  treasury  notes  were  duly  assign- 
ed in  conformity  with  the  act  of  Congress  in  such  case 
provided;  and  afterwards,  to  wit,  on  the  23d  day  of  the 
same  month  of  June,  due  atid  sufficient  notice  thereof  was 
given  and  issued  by  the  said  secretary  of  the  treasury  ac- 
cording to  law, — and  that  the  said  treasury  notes,  which 
were  payable  at  Philadelphia  atf  aforesaid,  would  be  paid 
on  the  application  of  the  holders  thereof  respectively  at 
the  loan  office  in  Philadelphia,  on  the  day  or  days,  on  which 
they  should  respectively  become  due,  and  that  interest  on 
the  said  notes  would  cease  to  be  payable  thereafter ;  so  the 
said  United  States  say,  that  on  each  of  the  aforesaid  treas- 
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ury  notes  which  were  offered  and  tendered  by  the  md  de- 
fendants to  the  said  H.  A.  S.  Dearborn^  collector  as  afore- 
said^ as  alleged  in  the  plea,  the  interest  did  accordingly 
cease  to  accrue  at  the  expiration  of  one  year  from  the 
date  of  the  said  notes  respectively.  And  the  United  States 
furtl)pr  say,  -that  the  total  amount  of  all  the  said  treasury 
notes  alleged  in  the  plea  of  the  said  defendants,  to  have  been  ^ 
offered  and  tendered  to  the  said  H.  A.  S*  Dearborn,  coUee- 
tor,  &c.  in  satisfaction  of  the  obligation  aforesaid,  comput- 
ing the  interest  on  said  notes  at  the  rate  of  5  2-5ths  per  cent, 
per  annum  for  the  term  of  one  year  from  the  date  of  the  said 
notes  respectively,  was  the  sum  of  $25,970.56  and  no 
more  —  and  that  by  reason  of  the  premises  the  defendants, 
as  the  owners  and  holders  of  said  notes,  were  not  entitled 
to  demand  and  receive  of  and  from  the  said  United  States, 
for  the  interest,  which  had  accrued  thereon  before  the  said 
21st  day  of  November,  A.  D.  1817,  the  sum  of  3836.88  of 
the  lawful  money  of  the  United  States,  and  that  the  said 
sum  of  $3.15  together  with  said  treasury  notes,  were  not 
then  and  there  of  the  value  of,  and  by  the  law  of  the  Uni- 
ted States,  ought  not  to  have  been  received  in  payment 
for  the  said  sum  of  $28,480.03,  being  the  amount  then 
due  on  the  aforesaid  bond  for  duties  in  manner  and  form,  as 
the  defendants,  in  their  said  plea,  have  alleged  and  set  forth 
— and  this  they  are,  &c.  wherefore."  To  this  replication 
the  defendants  demur  generally,  and  the  plaintiffii  join  the 
demurrer.  The  judgment  of  the  District  Court,  was  en- 
tered at  March  Term,  1819,  as  follows. 

<<  And  now  at  this  term  came  as  well  the  said  attorney  of 
the  said  United  States,  for  the  district  aforesaid,  as  the  said 
Thorndike  and  others  by  their  attomies,  whereupon  all  and 
singular  the  premises  being  seen  and  by  the  Court  here 
iully  understood,  and  mature  deliberation  being  thereupon 
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faad^  it  appears  to  the  said  Court  here,  that  the  said  plea 
in  maoner  and  form  aforesaid  by  the  said  attorney  for  the 
United  States^  above  in  reply  pleaded,  and  the  matters 
therein  ocmtained,  are  sufficient  in  law  for  the  said  United 
States,  to  have  and  to  maintain  their  aforesaid  action  there- 
of against  the  said  Thorndike,  d^c.  Wherefore  the  said 
United  States,  ought  to  recover  against  the  said  Thomdike, 
&e.  their  said  debt  together  with  the  damages  by  them 
sustained  on  occasion  of  the  detention  thereof.  But  be- 
cause the  said  Tborndike,  &c.  have  prayed  the  said  Court 
here  to  inquire  how  much  is  due  to  the  said  plaintiflfa  ac- 
eoidhig  to  equity  and  to  render  judgment  therefor,  and 
it  is  convenient  and  necessary,  that  judgment  should  not  be 
given  hereupon  nntil  the  said  Court  shall  have  inquired, 
and  assessed  the  said  sum  so  due  to  the  said  plaintifis  ac* 
cording  to  equity,  according  to  the  statute  in  such  case 
made  and  provided,  therefore  let  judgment  hereupon  be 
stayed  in  the  meantime,  and  let  the  said  parties  appear  be- 
f<Mne  our  said  Court  on  the  20th  day  of  April,  A.  D.  1819, 
that  they  may  be  heard  in  the  matter  aforesaid,  and  that 
the  said  Court  may  inquire  how  much  is  due  according  to 
equity  to  the  said  plaintiffs,  neither  of  the  said  parties  re- 
questing that  the  same  should  be  inquired  of  and  assessed 
by  a  jury. —  At  which  day  come  the  parties  aforesaid  by 
their  attomies,  and  it  is  shown  to  the  Court  here,  that  the 
said  defendants  on  the  day,  when  the  said  sum  in  the  con- 
dition of  said  writing  obligatory  mentioned  became  due  and 
payable,  according  to  the  form  of  said  condition,  did  tender 
and  offer  to  the  said  collector  of  the  customs,  divers  trea- 
sury notes  of  the  said  United  States,  of  the  form  described  in 
said  defendants'  plea,  a  schedule  of  which  said  notes  is 
hereto  subjoined  marked  A,  and  also  three  dollars  and  fifteen 
cents  in  money,  which  said  treasury  notes  and  money,  if 
interest  be  c(»nputed  on  said  notes  to  die  time  of  said 
tender,  were   sufficient  to  pay  and  satisfy  the  whole   sum 
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dne  on  said  bond,  but  if  interest  be  computed  to  snch 
times,  as  the  said  collector  was  willing  to  allow,  viz.  one 
year  from  the  several  times  of  issuing  said  notes  would 
amount  to  $2506.32  less  than  the  sum  due  and  payable 
according  to  the  condition  of  said  writing  obligatory. 
And  thereupon  the  said  Thomdike,  at  the  request  and 
with  the  consent  of  said  collector,  did  deposit  the  said 
•treasury  notes  so  tendered  and  the  said  cash,  together  with 
certain  other  like  notes,  amounting  in  the  whole  with  inter- 
est computed  for  t>ne  year  from  their  respective  dates  to 
a  greater  sum  than  was  due  on  said  writing  obligatory,  in  the 
office  of  discount  and  deposit  of  the  bank  of  the  United 
States  at  said  Boston,  sealed  up  and  subject  only  to  the  or- 
der and  control  of  the  collector,  and  it  was  then  and  there 
agreed  that  said  defendants  should  not  thereby  be  precluded 
from  the  benefit  of  a  judicial  determination  by  the  proper 
Court  of  the  United  States,  ascertaining  to  what  time  interest 
ought  to  be  computed  upon  said  treasury  notes,  and  that 
when  such  determination  should  be  had  the  said  CoUector 
should  restore  to  said  defendants,  such  part  of  said  notes, 
as  acording  to  the  computation  so  determined  to  be  just 
and  legal  should  exceed  the  amount  actually  due  and  owing 
upon  said  writing  obligatory  —  and  the  said  treasury  notes, 
excepting  such  part  as  has  been  brought  into  this  Court, 
are  still  so  deposited  and  subject  to  the  order  of  said  col- 
lector. Wherefore  it  is  considered  by  the  Court  here,  that 
there  is  due  according  to  equity,  to  the  said  plaintifls,  the 
sum  of  $2509.47,  being  the  difierence  between  the  interest 
upon  said  treasury  notes,  tendered  and 'mentioned  in  the 
defendants' plea,  computed  for  one  year  from  their  respec- 
tive dates,  and  interest  upon  the  same  notes  computed  to 
the  time  of  their  being  so  tendered,  and  that  the  said 
United  States  do  recover  against  the  said  defendants  the 
said  sum  of  $2509.47,  and  also  one  cent  for  their  damages, 
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wliicti  tbey  have  sustained  on  occasion  of  the  detaining  of 
said  debt,  &c.    The  general  error  was  assigned. 

Gallison  and  Prescott  for  the  plaintiff  in  error  contended, 

1st.  That  upon  the  facts  stated  in  their  plea,  mterest  was 
to  be  computed  on  the  treasury  notes  from  the  time  of 
their  date  to  the  time  of  the  actual  payment  of  them. 
And  that  therefore  at  the  time  of  their  being  tendered,  they 
were,  together  with  three  dollars  and  fifteen  cents  in  cash,  also 
tendered,  a  complete  satisfaction  of  and  offset  to  the  bond ; 
and  that  being  deposited  in  a  bank  under  the  exclusive 
eoDtrol  of  the  Collector  from  that  day,  the  hoad  must  be 
considered  as  then  paid. 

Sd.  They  were,  at  the  time  c^  the  plea,  a  legal  set  off  to 
the  bond. 

1st.  By  the  laws  authorizing  the  treasury  notes  the  intent 
is  plain,  that  they  should  bear  interest  until  paid. 

By  the  Act  4tii  March,  1814,  United  States  Laws,  vol.  4, 
p.  649,  section  3d,  it  is  provided,  that  the  said  treasury 
notes  shall  be  reimbursed  by  the  United  States,  at  such  places 
reflectively,  as  may  be  expressed  on  the  face  of  said  notes, 
one  year  respectively  after  the  day  on  which  the  same 
shall  have  been  issued  ;  from  which  day  of  isstte  they  $haB 
bear  interestf  at  the  rate  of  5  ^-Bths  per  cent,  a  year,  pajrable  to 
the  owner  or  owners  of  such  notes,  at  the  treasury,  or  by  the 
commissioners  of  loans,  &c.''  Sec  8th,  makes  them  receiva- 
ble in  payment  for  taxes  and  duties,  and  says,  <^  On  every 
such  payment,  credit  shall  be  given  for  the  amount  of  both 
the  principal  and  interest,  which,  on  the  day  of  such  pay- 
wuniy  may  appear  due  on  the  note  or  notes  thus  given  in 
payment,  &c." 

The  Act  of  36th,  December,  1814,  refers  to  the  principal 
.  act  of  4th  March. 

The  Act  of  24th  February,  1815  (1),  may  afford  some  light 

(1)  U.  a  Laws,  VoL  4,  806. 
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on  this  qiiestion,  although  none  of  these  notes  were  issued 
under  it.  The  6th  section  of  that  act  provides  that  they 
^' shall  be  every  where  received  in  all  payments  to  the 
United  States,  and  shall  be  received  for  the  amount  of 
both  principal  and  interest,  which  on  the  day  of  payment 
may  appear  due  on  such  as  bear  interest" 

The  phrase  ^^  5  2-5ths  per  cent  a  year  ".  in  the  first  statute 
shows,  that  interest  was  not  to  be  limited  to  one  year,  and 
the  expressions  used  in  providing  for  the  receipt  of  these 
notes  in  payment  show,  that  interest  was  to  be  computed  up 
to  the  very  day  of  offering  them  in  payment.  There  is  no 
restriction  requiring  the  party  to  offer  them  on  the  day 
when  payable,  or  before.  If  it  had  not  been  intended  to 
allow  interest  up  to  the  day  when  paid,  whether  before  or 
after  they  became  due,  the  statute  would  so  have  express- 
ed it 

But  section  9,  of  the  law  of  4th  March,  1814  (2),  is  deci- 
sive as  to  the  intention.  It  is  there  provided,  that  every  Col- 
lector, &c.  who  shall  receive  any  such  notes,  shall  be 
charged  with  interest  from  the  time  of  receiving  them  to 
the  time  of  his  paying  over,  and  shall  be  credited  interest 
to  the  time  of  paying  them  to  the  bank  or  office  of  the  Unit- 
ed States. 

Suppose  the  notes  paid  to  a  Collector  at  the  very  ex- 
piration of  the  year,  months  might  elapse  before  he  pays 
them  to  the  treasury  or  to  the  bank.  During  all  this  time 
they  carry  interest,  and  the  interest  is  not  made  to  accrue 
during  such  time  by  this  section.  The  object  is  to  provide 
a  mode  of  settling  the  account ;  the  interest  is  spoken  of 
as  accruing  of  course ;  and  this  section  only  provide3,  how  ^ 

it  shall  be  chaiged  and  credited. 

The  same  forms  of  expression  are  used  in  the  Act  of 
24th  February,  1815  (3),  respecting  computation  of  interest 


(2)  U.  S.  Laws,  Vol.  4, 650.  (3)  U.  S.  Laws,  Vol  4, 809. 
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(see  sectioDs  6,  7^)  as  in  the  two  principal  acts — but  this 
list  law  does  not  even  limit  a  time  for  payment  By  section 
4th,  the  treasury  notes  may  be  presented  ^'  at  any  time/' 
and  the  holder  is  entitled  to  certificates  of  funded  stock  to 
the  whole  amount  of  principal  and  interest,  computed  up  to 
the  time  of  jvesenting. 

The  ai^ument  from  this  act  becomes  irresistible,  when 
we  find  by  section  9th,  all  the  treasury  notes,  issued  under 
preTious  laws,  put  upon  the  same  footing  with  those  under 
this  law,  as  to  the  holders  being  entitled  to  certificates  of 
stckJE.  They  are  to  be  converted  ^*  upon  the  same  terms  " 
and  ^'  in  the  same  manner." 

2d.  If  we  are  right  in  this  construction  of  the  intent 
of  the  laws,  a  presumption  arises,  that  the  form  of  the  trea- 
sury note  is  such  as  to  execute  that  intention.  And  it  would 
be  necessary  that  they  should  expressly  negative  the  pay- 
ment of  interest,  to  prevent  their  bearing  interest  for  such 
time,  as  the  law  has  provided. 

Suppose  them  silent  as  to  interest,  still  they  would  bear 
interest  by  the  effect  of  the  law.  Even  if  they  expressly 
said,  '^ without  interest"  this  being  repugnant  to  the  law 
would  be  void,  and  the  othef  part  of  the  note  would  stand 
good ;  and  the  law  would  annex  the  interest. 

If  not  so  construed,  they  must  be  treated  as  altogether 
vmd,  not  being  pursuant  to  the  law ;  but  they  are  to  be  so 
construed  as  to  have  effect,  if  possible,  ^'  ut  ret  magit  va-  ^ 
Uat  quampereatJ^ 

But  the  form  of  the  note,  so  far  from  excluding  interest, 
contains  a  promise  to  pay  interest  according  to  the  U(w» 
It  is,  <'  with  interest  from  the  date  thereof  until  that  day  at 
five  and  two  fifths  per  centum  per  annum,  in  conformity  with 
the  Act  of  Congress  of  4th  March,  1814."  Had  it  stopped 
at ''  per  annum "  there  would  have  been  no  exclusion  of 
interest  after  the  year.  But  the  reference  to  the  statute 
makes  it  equivalent  to  a  prcHnise  to  pay  such  interest,  as 
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the  act  provides.  The  wcMrds  —  ''until  that  day''  only 
show  an  expectation^  that  they  would  be  paid  on  the  day 
appointed,  It  was  unnecessary  to  say  any  thing  aa  to  in- 
terest after  the  day  appointed  for  payment,  because  from 
that  time  interest  was  due  of  course. 

dd.  Interest  is  always  an  accessary  to  the  debt,  tudebitatm 
Afsumpiit,  and  debt  lies  for  interest  alone.  Herries  v. 
Jamison,  5  T.  R.  556 ;  Cooley  v.  Rose,  3  Mass,  R.  S21 ; 
Greenleaf  v.  Kellog,  2d  Mass.  R.  568. 

Interest  is  not  given  as  damages,  though  in  Auumpnt 
the  form  of  the  action  requires,  that  it  diould  be  included 
under  that  name,  as  well  as  the  principal  sum.  And  in 
debt  a  technical  rule  makes  it  necessary  to  comprehend 
the  interest  in  the  damages  for  detention,  but  in  truth  the 
interest  is  an  accessary  to  the  debt  Hence  it  is  always 
computed  by  the  Court,  when  necessary,  without  a  reference 
to  the  Jury. 

When  there  is  any  interval  between  the  verdict  and  judg- 
ment, interest  is  carried  down  to  the  time  of  the  judgment, 
without  a  new  inquiry  by  the  jury,  unless  the  plaintiff  him- 
self occasions  the  delay.  This  was  done  in  Rdnnson  v. 
Bkuad,  2d  Burr.  1087.  In  that  case  Lord  Mansfield  was  ^d 
of  an  opportunity  to  correct  a  practice,  which  had  prevailed, 
of  allowing  interest  only  to  the  commencement  of  the  ac-. 
tion»  This  mistake  he  thinks  aiose  from  not  distinguishing 
between  assumpsit  for  money,  and  common  actions  of 
trespass.  He  says,  page  1087,  <^  where  a  man  brings  an  ac- 
tion of  assumpsit  for  jNinciipal  and  interest,  upon  a  contract 
obliging  the  defendant  to  pay  such  princq)al  money  with  mler- 
e$t  for  such  a  time,  he  complains  of  the  nonpayment  of  both, 
lie  ifUereat  is  an  accessary  to  the  prtncipaV*  ^'  In  chancery, 
interest  is  computed  even  up  to  the  day,  when  it  is  con^ 
jectured  or  agreed,  that  the  Master's  report  witt  be  confirm<* 
edy  though  a  futuia  day.*^  I  don't  know  of  any  Court  m  any 
country,  (and  I  have  looked  Into  the  matter)  which  dbea  ool 
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cony  interest  down  to  the  time  of  the  last  act  by  which  the 
sum  is  liquidated.  In  page  1086,  he  says,  although  this  be 
nominaUy  an  action  for  daniages,  and  damages  be  nomi- 
nally recovered  in  it;  yet  it  is  really  and  effectually  brought 
for  a  q)ecifie  performance  of  the  contract,  for  where  money 
is  made  payable  by  an  agreement  between  parties,  and  a 
time  given  for  the  payment  of  it,  this  is  a  contract  to  pay 
the  money  at  the  given  time,  and  to  pay  interest  for  it  from 
the  given  day,  in  case  of  failure  of  payment  at  that  day. 
So  that  the  action  is  in  effect  brought  to  obtain  a  specific 
performance  of  this  contract.  For  pecuniary  damages  upon 
a  contract  for  payment  of  money  are,  from  the  nature  p{  the 
thing,  a  specific  performance.^' 

Interest  is  sometimes  made  the  measure  of  damages  (as 
in  Bodily  «•  Bellamy,  2  Burr.  1097;)  but  it  is  not  recov- 
ered as  damages.  So  interest  b  often  given  in  shape  of 
costs — 2  Burr.  1097,  and  3  T.  R.  78.  Interest  is  computed 
in  the  exchequer  chamber  upon  affirming  a  judgment  in 
error,  up  to  the  time  of  affirmance. 

And  on  scire  facias  against  the  bail  in  enor,  it  is  allow- 
ed and  computed  by  the  master,  from  the  time  of  affirm- 
ance in  the  exchequer  chamber.  Welford  v.  Davidson,  4 
Burr.  2128. 

In  Blaney  v.  Hendricks,  2  W.  Bl.  761.  "Interest  is  due 
on  all  liquidated  sums  from  the  instant  the  principal  be- 
comes due  and  payable." 

In  this  case,  the  strictiy  legal  effect  of  the  prcmiise  per- 
haps is,  that  on  the  day  designated  for  payment,  the  princi- 
pal and  interest  then  coming  due  began  to  carry  interest 
jointiy,  precisely  as  if  the  promise  had  been  to  pay  on 
that  day  a  sum  equal  to  the  principal  and  the  interest  for 
one  year. 

Until  37  Hen.  8.  ch.  9,  all  interest  was  illegal.     That 

statute  allowed  interest  at  10  per  cent.     See  the  act  and 

Lowe  V.  WaHer,  Doug.  740. 
VOL.  rv.  2 
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In  United  States  v.  Gurney  et  al.,  4  Okunch  R.  345, 
C.  J.  Marshall  says,  "The  majority  of  the  Court  is  not 
satisfied,  that  in  waiving  those  damages,  the  obligee  has 
without  any  agreement  on  the  subject  relinquished  that  right 
to  interest,  which  is  attached  to  all  contracts  for  the  pay- 
ment of  money;"  and  the  Court  ordered  judgment  for  the 
sum  with  interest  from  the  time,  when  it  should  have  been 
paid. 

In  Farquhar  r.  Morris,  7  T.  R.  124,  bond  with  penal- 
ty for  payment  of  a  less  sum,  and  no  day  fixed  and  nothing 
said  as  to  interest.  Held,  that  it  was  payable  on  the  day 
of  the  date ;  and  that  interest  was  payable  from  that  time, 
though  not  expressly  reserved  and  though  no  request  proved. 

In  Marshall  v.  Poole,  13  East,  98.  Where  goods  were 
sold,  to  be  paid  for  in  bills  at  two  months,  and  no  bills 
were  given  —  held,  that  interest  was  recoverable  upon  a 
count  for  goods  told  and  delivered  from  the  time  the  bills 
would  have  been  due,  and  Lord  E.  says,  interest  may  be 
considered  in  this  case  as  parcel  of  the  price  of  the  goods 
sold  and  delivered ;  if  they  had  been  paid  for  at  the  time 
of  delivery  the  price  would  have  been  as  much  less. 

In  Trekwney  v.  Thomas,  1  H.  BI.  303.  Interest  for  mo- 
ney paid  to  the  use  of  another  is  to  be  computed,  the 
amount  being  liquidated. 

In  Young  «.  Leven,  4  Dow  143.  Where  a  collector  of 
excise  suffered  the  duties  to  be  in  arrear,  and  claimed  and 
received  interest  of  the  debtor,  it  was  held  that  the  interest 
could  not  be  recovered  back  by  the  party  paying  it ;  for,  says 
Lord  Eldon,  if  the  duties  were  not  paid  at  the  time  they 
were  payable,  and  interest  was  charged,  whether  that  in- 
terest belonged  to  the  oflicer  or  to  the  public  as  issuing 
from  the  corpus  of  that  fund,  which  belonged  to  the  public, 
the  trader  had  no  reason  to  complain. 

In  monstrans  de  droit  against  the  king,  if  there  be  judg- 
"tient  for   plaintiff,   there  also  shall  be  judgment  for  the 

me  issues  and  profits;  Com.  Dig.  D.  82. 


MAY  TERM,  1819.  15 


Thorndike  in  error  v.  The  United  Statei. 


Mr.  Blake^  district  attorney. 

The  question  is,  whether  interest  shall  be  computed  on 
the  treasury  notes  so  as  to  be  made  a  subject  of  tender 
after  the  notes  became  payable,  up  to  the  time  of  tender. 

Firstly,  it  may  safely  be  admitted,  in  the  outset,  that  in 
equity  this  claim  of  interest  is  well  founded,  and  might  be 
recovered  if  the  United  States  were  suable,  or  by  petition  of 
right,  or  monstrans  de  droit,  but  the  objections  are,  1st,  that 
extra  interest  cannot  be  subject  matter  of  tender. 

2d.  That  it  is  not  good  in  the  way  of  set  off. 

Ist.  As  to  tender.  Was  the  collector  bound  to  receive 
these  notes  with  allowance  of  interest  as  claimed;  and  is 
the  action  barred  by  his  refusal  ?  This  depends  on  the  con- 
struction of  the  laws  of  the  United  States,  relative  to  this 
subject. 

This  debt  is  on  bond  for  payment  of  duties,  as  to  which, 
by  act  of  March,  1799,  section  74th,  nothing  is  receivable 
but  "  money  of  the  United  States  "  or  ^*  foreign  gold  and  silver 
coins  at  certain  rates J^ 

Nothing  else  can  be  tendered  in  satisfii^tion.  Six  per 
cent,  stock  part  due,  could  not  be  tendered. 

Suppose  treasury  notes,  "the  United  States  promi^  to 
pay  A.  B.  or  bearer,"  and  nothing  said  about  their  being 
receivable  for  taxes,  &c.  they  clearly  could  not  be  received. 

The  question  then  is,  whether  upon  the  construction  of 
the  several  acts  enacting  this  ^species  of  paper,  it  is  made 
receivable  for  duties,  with  accruing  interest  ? 

On  this  point,  whatever  may  be  the  words  of  the  statute, 
the  intention  of  Congress  is  dear.  No  government  could 
anticipate  inability  to  fulfil  its  engagements. 

All  financial  operations  proceed  on  the  ground  of  exact 
punctuality.    Failure  is  National  BanJmgptcy. 

But  what  is  the  construction  to  be  put  upon  the  Acts  of 
Congress  relating  to  this  subject  ?  And  what  is  the  import 
of  the  promise,  on  the  face  of  these  notes  ? 
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All  the  Acts  preceding  that  of  March  1815,  dearly  con- 
template payment  of  the  notes  at  the  expiration  of  one 
year  from  their  date,  and  such  also  is  the  tenor  of  the  notes 
themselves. 

But  in  March  1815,  some  notes  had  already  laid  over, 
and  the  secretary  of  the  treasury  was  authorized  to  continue 
the  interest  on  them.  This  shows  the  sense  of  Congress 
that  no  such  authority  previously  existed.  He  is,  however, 
authorized  to  allow  interest  sub  modo  only,  until  Jiinds  are 
assigned  and  notice  given. 

Here  such  funds  were  assigned,  and  notice  given.  And 
the  interest  therefore  ceased ;  such  was  the  secretary's  con- 
struction, and  such  the  fact. 

But  suppose  the  secretary  had  been  authorized  to  con- 
tinue the  interest  on  these  notes;  does  it  thence  follow 
that  the  interest  can  be  allowed  by  the  Collector  in  pay- 
ment of  duties,  without,  at .  least,  instructions  from  the  Sec* 
retary ;  clearly  not. 

Suppose  the  Secretary  had  been  authorized  to  redeem 
Mississippi  Stock:  or  the  Louisiana  debt,  as  he  has  been 
the  three  millions  on  the  next  October.  Yet  this  would 
not  be  receivable  for  duties  and  could  not  be  tendered. 
So  of  old  continental  money  or  any  other  demand  upon 
the  United  States.  Besides,  these  treasury  notes  were  made 
payable  at  Philadelphia,  and  the  duties  were  payable  at 
Boston :  the  place  at  which  payments  are  to  be  made  is  im- 
portant in  fiscal  arrangements.  Another  difficulty  is  to  de- 
termine the  rate  of  interest.  Is  it  to  be  computed  at  5  and 
2-3ds  per  cent,  or  at  6  per  cent,  according  to  the  legal  rate 
in  Massachusetts,  or  at  7,  according  to  that  of  New  York  ? 
There  is  no  legal  rate  of  interest,  established  by  the  United 
States. 

Suppose  there  was  a  failure  on  the  part  of  the  United 
States,  to  redeem  a  portion  of  the  three  per  cent,  stock,  inter 
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est  afterwards  should  not  be  confined  to  the  3  percent,  for  the 
detention  of  the  money  is  worth  6  per  cent,  at  least. 

But  it  is  said  that  interest  is  accessary  to  the  principal, 
and  foDows  as  a  matter  of  course,  and  that  deity  assumpsit y 
&c  lies  to  recover  it  And  5  T.  R.  556 ;  6  Mass.  T.  R. 
262,  3d  Burr.  1087 ;  1  T.  R.  343,  are  cited.  But  all  three 
proceed  on  the  ground  of  an  implied  promise  in  the  case  of  in* 
dividuals.  There  is  no  such  implication,  where  the  sovereign 
is  a  party.     All  the  contracts  of  government  are  express. 

2d.  Can  the  defendant  avail  himself  of  this  claim  by  way 
of  set  off? 

The  objections  to  this  are, 

1st.  That  the  plea  in  this  case  is  a  plea  of  tender  and 
not  of  set  off. 

2d*  Off  set  is  unknown  at  common  law. 

3d.  The  statute  of  6  Geo.  1.  cap.  2d,  is  not  binding 
here. 

4th.  This  act  confines  set  off  to  goods  sold  or  services  ren- 
dered. 

5th.  Our  statute  of  1784,  cap.  28.  sect.  12,  is  confined 
to  actions  brought  on  book  account  stated,  quantum  meruit, 
quantum  valebant,  or  services  rendered. 

In  this  state  the  account  must  be  filed  seven  days  in  the 
clerk's  oflice. 

Besides,  the  claim  to  be  set  off  must  be  an  original  one,  not 
derived  from  assignment,  transfer,  <&c.,  see  Holland  v.  Make- 
peace, 8  Mass.  R.  421 ;  Makepeace  v.  Coates,  8  Mass.  R. 
451. 

Set  off  must  be  of  debts  certain.  As  bond,  covenant,  as- 
sumpsit, but  not  case  when  the  damages  are  uncertain.  Un- 
certain demands  are  refused  in  off  set,  see  Winchester  v. 
Hackley,  2  Cranch,  342. 

This  is  only  a  claim  of  uncertain  damages  for  the  deten- 
tion of  a  debt.  ^^ 
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Mr  Prescott  in  reply  was  stopped  by  the  Court. 

STORY,  J.  The  replication  of  the  United  States  is  dear- 
ly bad  for  several  reasons.  In  the  first  place  it  relies  upon 
an  act  of  Congress  (4),  as  justifying  a  stoppage  of  interest 
upon  the  treasury  notes  tendered  in  payment  of  this  bond, 
which  is  wholly  inapplicable.  That  act  is  confined  to  treasury 
notes,  which  had  already  become  due  and  remained  unpaid ; 
and  the  replication  itself  avers,  that  the  treasury  notes  now  in 
question  were  not  due  until  after  the  first  day  of  the  succeed- 
ing August.  In  the  next  place,  if  we  could  surmount  this 
difiiculty,  the  replication  would  still  be  bad,  because  it  nei- 
ther traverses,  nor  avoids  the  matter  allied  in  the  plea. 
If  funds  were  assigned  for  the  payment  of  these  treasury 
notes,  and  yet  the  proper  oflicers  of  the  government  refused 
to  pay  them  out  of  these  funds,  there  is  no  pretence  to  say, 
that  such  an  assignment,  with  a  refusal  of  payment,  was  with- 
in the  purview  of  the  act,  or  that  it  is  a  legal  answer  to  the 
matter  of  the  plea. 

We  are  therefore  driven  to  consider  the  sufficiency  of  the 
plea  itself,  which  in  truth  covers  the  whole  controversy  be- 
tween the  parties,  and  involves  matter  of  law  of  no  inconsid- 
erable importance. 

By  the  statutes  of  the  United  States  (5),  under  which  treas- 
ury notes  have  from  time  to  time  been  issued,  it  is  enacted,  that 
all  such  notes  shall  be  receivable  in  payments  to  the  United 
States  for  duties,  taxes  and  sales  of  public  lands,  to  the  full 
amount  of  the  principal  and  interest,  accruing  due  on  such 
notes.  It  follows  of  course,  that  they  are  a  legal  tender  in 
payment  of  debts  of  this  nature  due  to  the  United  States,  and 
by  the  very  tenor  of  the  acts,  public  officers  are  bound  to 
receive  them. 

^     (4)  Act  of  3d  of  March,  1815,  ch.  768;  4  U.  S.  L.  831,  (edit  ISld) 
(5)  Act  of  4th  of  March,  1814,  ch.  77,  4  U.  S.  L.  649)  §  8.    Act  of  26th 
of  December,  1814,  ch.  690 ;  4  U.  S.  L.  737,  $  3. 
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The  single  question,  UieFefore,  presented  for  the  consider- 
ation of  the  court  is,  np  to  what  time  interest  is  to  be  calcu- 
lated upon  the  treasury  notes  stated  in  the  plea.  If  up  to 
the  time  of  the  tender,  then  the  plea  is  a  good  bar ;  if  other- 
wise, th^i  judgment  must  pass  for  the  United  States.  The 
District  Attc^ney  contends,  that  no  interest  is  allowable  be- 
yond the  times  at  which  the  notes  respectively  became  due ; 
oil  the  other  hand,  the  original  defendants  contend,  that  in- 
terest is  to  be  allowed  up  to  tlie  time  of  the  tender,  the  Unit- 
ed States  having  refused  to  pay  them  at  the  time,  when  they 
became  due,  and  at  all  subsequent  times. 

All  these  treasury  notes  contain  c^  their  face  a  promise 
by  the  United  States  to  pay  the  principal  in  one  year  from 
their  date,  with  interest  from  that  time,  at  the  rate  of  6  S-Sths 
per  cent,  per  annum,  until  that  ddy ;  and  the  argument  is,  that 
as  no  interest  is  stipulated  for  beyond  that  day,  none  can  grow 
due  upon  the  contract.  But  the  consequence  does  not  fol- 
low from  the  premises;  for  the  law  upon  every  such  con- 
tract between  private  citizens  implies,  that  if  the  money  is 
not  paid  at  the  day,  the  party  shall  pay  interest  for  the  delay 
of  payment  (6).  Lord  Mansfield  has  laid  down  this  doctrine 
in  very  emphatic  terms.  He  says,  '^  where  money  is  made 
payable  by  an  agreement  between  parties,  and  a  time  given 
far  the  payment  of  it,  this  is  a  contract  to  pay  the  money  at 
tiie  given  time,  and  to  pay  interest  from  the  given  day,  in  case 
offaUure  of  payment  at  that  day"  (6).  And  we  all  know, 
that  it  is  a  unifomi  nite  of  courts  of  law,  upon  all  contracts  for 
payment  of  money  at  a  stipulated  time,  to  allow  interest  up- 
on non-payment  at  the  day,  as  a  right,  which  is  attached  to 
all  such  contmcts,  when  they  are  silent  as  to  interest  (7).  And 
the  rule  has  been  enforced  by  the  Supreme  Court  in  a  case 
where  the  United  States  were  a  party  to  tfie  ccmtract,  and 


f6)  Robinson  v.  Bland,  2  Bnrr.  1077, 1086. 

(7)  Farqnhar  v.  Morrie,  7  Term  R.  124.    Marshal  v.  Pool,  13  East,  R. 
9a    Clark  v.  Barlow,  4  John.  R.  183.  ^ 
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sought  the  benefit  of  the  rule  (8).  Nor  can  it  make  any  differ- 
ence^ that  the  contract  contains  an  express  stipuhtion  for 
interest  until  the  day  fixed  for  payment ;  for  that  is  not  in- 
consistent with  the  implication,  that  if  not  paid  at  the  day> 
interest  is  to  be  paid  afterwards,  since  without  such  express 
stipulation  no  interest  would  grow  due  until  a  de&ult  of  pay- 
ment. The  maxim  then,  esj^eisum  fadt  cesiare  tdcUumy 
,  does  not  apply ;  for  the  contract  does  not  speak  to  the  par- 
ticular case. 

If  the  present  then  were  a  contract  between  private  citi- 
zens, there  can  be  no  doubt,  that  the  court  would  be  bound 
to  give  interest  upon  the  contract  up  to  the  time  of  payment. 
And  if  by  law  the  amount  due  on  the  contract  could  be  plead- 
ed as  a  tender  or  a  set  off  to  a  private  debt,  it  would  be  a 
good  bar  to  the  full  extent  of  the  principal  and  interest  due 
at  the  time  of  such  tender  or  set  off.  Nay  more,  if  the 
note  or  promise  were  given  by  a  citizen  to  the  government, 
the  latter  might  enforce  its  claim  to  the  Hke  extent  Oin  it 
make  any  difference  in  the  construction  of  the  contract,  that 
the  government  is  the  debtor  instead  of  the  creditor  ?  In 
reason,  in  justice,  in  equity,  it  ought  to  make  none;  and 
there  is  not  a  scintilla  of  law  to  justify  any.  And  if  a  suit 
could  be  maintained  against  the  government,  I  do  not  per- 
ceive, why  it  would  not  be  as  much  the  duty  of  the  court  to 
render  judgment  on  such  suit  for  the  principal  and  interest, 
in  the  same  manner  and  to  the  same  extent  as  it  would  in  the 
case  of  private  citizens.  The  United  States  have  no  preroga- 
tive to  claim  one  law  upon  their  own  contracts,  as  creditors, 
and  another  as  debtors.  If,  as  creditors,  they  are  entitled  to 
interest,  as  debtors,  they  are  bound  also  to  pay  it 

Nor  is  there  the  slightest  pretence  to  assert  that  the  acts, 
under  which  these  treasury  notes  were  issued,  prohibit  the 
payment  of  interest  after  a  year  from  their  respective  dates. 

(8)  United  States  o.  Gurney,  4  Cranch,d45. 
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They  authorize  the  issuing  of  treasury  notes  in  the  exact 
terms,  in  which  the  present  are  couched.  The  most  that  can 
be  Ofged  is,  that  the  acts  are  silent  as  to  the  payment  of  in* 
terest  after  the  year ;  but  in  such  oases  the  law  steps  in  and 
by  implication  supplies,  as  matter  of  necessary  inference, 
what  is  not  expressly  declared. 

But  it  is  not  necessary  to  rest  this  construction  upon  the 
general  principles  of  law,  strong  and  unexceptionable  as  that 
ground  appears  to  the  court*  There  are  clauses  in  the  stat- 
utes cited  at  the  bar  which  manifestly  contemplate  that  in- 
terest is  due  aAer  the  year,  whenever  treasury  notes  are  then 
outstanding  and  unpaid.  The  collectors  of  the  revenue,  who 
are  bound  to  receive  the  notes  in  payment  of  public  debts 
as  well  after  as  before  the  expiration  of  the  year,  are  in  all 
oases  chaigeable  with  interest  from  the  receipt  until  pay- 
ment of  the  notes  into  the  treasury  (9).  Yet  why  should  this 
be  done  on  payments  after  the  expiration  of  the  year,  if  in- 
terest by  the  terms  of  the  contract  had  then  ceased  ?  The 
very  clause  in  the  statute  of  1815  (10),  which  has  been  relied 
upon  by  the  government,  does  seem  to  me  to  justify  the  same 
construction. '  It  authorizes  the  Secretary  of  the  Treasury  to 
pay  the  interest  upon  treasury  notes  then  due  and  unpaid,  as 
well  with  respect  to  the  time  elapsed  before  as  after  they  be- 
came due,  until  funds  shall  be  assigned  for  their  payment. 
Why  should  interest,  eo  nofniTte,  be  paid  upon  such  notes, 
after  they  became  due,  if  the  Legislature  did  not  clearly 
comprehend,  that  the  faith  of  the  government  was  pledged  to 
that  extent?  The  statute  does  not  purport  to  make  a  new 
allowance,  but  simply  to  authorize  a  payment  of  an  existing 
debt  or  duty. 

It  has  been  asked,  whether  upon  all  contracts  of  the  gov- 
ernment, which  are  not  strictly  performed  according  to  their 


(9)  Act  4th  March,  1814,  ch.  77,  §  7. 
(10)  Act  of  3d  March,  1815,  ch.768,  §  7. 
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terms,  interest  is  to  be  allowed  in  the  same  manner  as  upon 
private  contracts?  In  point  of  justice  or  law  no  reason  is  per- 
ceived by  the  court,  why  the  government,  if  it  were  suable, 
ought  not  to  pay,  what  as  a  creditor  it  could  compel  its  own 
debtor  to  pay.  But  we  may  leave  this  case  to  be  decided, 
when  it  shall  arise.  Here  the  government  have  expressly 
stipulated  for  interest  at  a  specific  rate ;  the  contract  is  re- 
ceived by  the  citizens  upon  the  public  faith ;  and  that  rate  of 
interest  becomes  as  between  the  government  and  the  citizens 
the  law  of  the  contract,  until  it  is  paid. 

If  a  different  measure  of  compensation  could  be  dealt  out  by 
judicial  tribunals,  in  my  judgment  it  would  seem  as  little  to 
comport  with  the  dignity  of  the  government,  as  it  does  with 
sound  policy  and  the  eternal  dictates  of  justice. 

The  judgment  of  the  District  Court  is  reversed,  and  a 
judgment  must  be  entered,  that  the  plea  in  bar  is  good,  and 
that  the  United  States  take  nothing  by  their  writ. 


United  States  iv  error  v.  Nathar  Cook. 

Where  the  issue  in  the  District  Court  is  nvl  Ud  record^  and  the  Court  below 
adjudj^e,  that  the  plaintiff  has  not  produced  the  record,  there  can  be  no 
reversal  of  that  judgment,  unless  the  record,  if  any  is  produced,  is  con- 
tained in  the  record  brought  up  on  the  Writ  of  Error  to  the  Circuit  Court. 

The  issue  oTiud  tid  record  is  an  issue  of /net,  and  as  such,  no  writ  of  error 
lies  from  the  judgment  of  the  District  Court,  on  that  fact,  to  the  Circuit 
Court,  under  the  Judiciary  Act  of  24th  September,  1789,  ch.  90,  §  23. 

Error  from  the  judgment  of  the  District  Court  of  Massa- 
chusetts. This  was  an  action  of  debt  on  bond  at  common 
law,  commenced  before  the  said  District  Court  at  the  Sep- 
tember Term,  1817.  The  bond  bore  date  on  the  2l8t  of 
February,  1815,  and  was  given  by  the  defendants  as  claimants 
of  a  certain  brigantine  called  the  Voader,  for  the  agreed  value 
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of  the  same,  she  being  then  under  a  libel  at  the  aforesaid 
District  Court,  as  subject  to  forfeiture^  for  the  causes  set  forth 
in  said  libel^  and  the  bond  was  given  on  the  delivery  of  the 
vessel  to  the  claimants,  upon  their  petition,  in  pursuance  of 
the  provisions  contained  in  the  89th  section  of  the  act  of 
Sd  of  March,  1799;  for '<  regulating  the  collection  of  duties 
on  imports  and  tonnage."  The  defendants  filed  their  plea, 
in  bar,  setting  forth,  among  other  things,  as  grounds  of  ob- 
jection against  the  demand  of  the  United  States,  the  follow- 
ing facts  and  circumstances  relative  to  the  proceedings  under 
the  libel  against  the  Voader. 

That  while  said  libel  was  pending,  it  was  agreed  between 
the  seizing  officer  and  claimant,  that  the  vessel  should  be  es- 
timated at  the  value  of  1600  dollars;  and  that  a  bond  should 
be  given  for  this  sum  under  the  before-mentioned  section  of 
the  act  of  Congress,  with  condition  to  abide  the  final  decision 
of  the  Court  upon  the  libel  aforesaid,  &c.  &c.  ^n  common 
form;  —  said  bond  being  lodged  with  the  proper  officer  of 
said  Court,  in  the  nature  of  a  ttipulatum^  in  pursuance  of 
the  provisions  of  the  statute  herein  before  referred  to.  That 
said  libel  or  information  was  continued  in  said  Court  from  term 
to  term,  until  the  term  thereof  holden  at  Boston  on  the  12th 
September,  1815,  whence  it  was  no  further  continued,  nor  fur- 
ther proceedings  had  thereon  in  said  Court;  that  afterwards, 
to  wit,  at  a  term  of  said  court,  holden  in  June  1816,  the  United 
States  by  their  attorney,  moved  the  sai^  court  in  writing, 
for  judgment  on  said  bond,  for  the  aforesaid  agreed  value  of 
said  vessel,  and  for  costs.  Whereupon  the  claimants,  in  an- 
swering said  motion,  and  showing  cause,  why  the  same  should 
not  be  granted, 'did  set  forth  in  substance  as  follows,  viz. — 
That  after  the  exhibition  of  said  libel  or  information  and 
claim,  and  after  giving  the  bond  aforesaid,  they  preferred  to 
the  District  Judge  their  petition  for  a  summary  hearing  of  the 
case,  to  the  end  that  the  forfeiture  alleged  might  be  remitted 
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by  the  Secretary  of  the  Treasury,  in  pursuance  of  the  statute 
in  such  case  provided;  that  a  statement  of  the  iacls  was 
accordingly  afterwards  transmitted  by  the  District  Judge  in 
due  form  to  the  Secretary  of  tlie  Treasury.  And  that, 
on  the  llih  September,  1815,  the  said  secretary  did  decide  to 
remit  said  forfeiture  in  pursuance  of  the  authority  vested  in 
him  in  such  cases,  on  certain  conditions,  which  were  duly 
complied  with  by  the  claimants.  That  the  remittitur  wm 
returned  in  due  form,  and  filed  in  said  District  Court,  and  ^ 
that  thereupon  the  said  remission  was,  by  order  of  said  court, 
entered  on  the  record,  and  that  the  said  libel  was  thereafter 
no  further  continued  in  court,  nor  any  further  proceedings 

had  thereon All  which   the  said  claimants  declared  by 

their  said  plea  or  answer,  that  they  were  ready  to  verify,  and 
prayed  judgment  of  the  motion  of  said  Attorney  of  the  United 
States,  &c.  &c. 

The  Replication  of  the  United  States  Attorney  to  the  fore- 
going plea,  was,  in  substance,  as  follows,  viz. 

That  before  the  presentment  of  the  aforesaid  petition  for 
a  remission  of  the  forfeiture,  or  any  decision  thereupon,  to 
wit,  at  the  term  of  said  District  Court,  holdtn  in  March,  1816| 
a  final  judgment  and  decree  of  said  court  was  duly  rendered 
against  said  vessel  and  appurtenaru^es  as  having  been  forfeited 
for  the  causes  alleged  in  the  libel,  as  would  appear  hy  the  re* 
cord  thereof,  and  that  the  same  decree  was  then  in  full  force, 
&c.  &c.  Wherefore  the  said  Attorney  prayed  for  judgment 
on  the  bond,  &c.  &c.  with  profert  of  the  record. 

The  Rejoinder  of  the  claimants  was,  in  substance,  that 
before  and  until  the  remittitur  of  the  Secretary  of  the  Trea- 
sury was  produced  and  exhibited  in  said  court,  and  before 
and  until  it  was  entered  on  the  record  thereof,  the  said  in- 
formation or  libel,  and  the  claim  of  the  defendant  consequent 
thereon,  were  continued  in  said  court  from  term  to  term, 
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and  at  the  time  of  said  exhibition^  and  of  thq  said  eDiry, 
were  pending  in  said  court;  the  rejoinder,  concluding 
with  a  traverse  of  the  fact,  of  their  being  any  such  record 
of  a  final  judgment  or  decree  as  that  set  forth  in  the  rep- 
lication. 

Upon  this  plea  of  nul  tiel  record,  the  issue  was  joined  by 
the  United  States  Attorney,  in  common  form ;  and  thereupon 
the  iaid  motion  and  proceedings  were  continued  to  the  then 
next  December  term  of  said  District  court;  when  and  where 
the  said  court  did  render  an  order  or  decree  in  the  cause,  in  the 
following  words,  viz.  ^^  After  a  JvU  hearing  of  the  cause  upon 
the  oMegation  and  proofs^  and  the  arguments  of  counsel^  and 
due  consideration  thereof  it  is  ordered  and  decreed^  that  the 
said  motion  of  the  District  Attorney  for  judgment  on  the  bond 
for  the  agreed  value  of  the  said  brigantine  Voader  be  over- 
ruled:' 

That  thereupon  the  Attorney  of  the  United  States  claimed 
and  entered  an  appeal  from  said  judgment  or  decree  to  the 
Circuit  Court  then  next  to  be  holden  in  said  District;  at 
which  said  last  mentioned  court,  and  by  the  consideration  of 
the  same,  the  said  appeal  was  dismissed  as  irregular  and 
void,  for  want  of  lawful  authority  in  said  court  to  sustain  the 
same. 

All  which  facts  and  circumstances  were  fully  set  forth  in 
the  defendant's  first  plea,  to  the  action  on  the  bond,  at  the 
District  Court,  concluding  with  the  usuaf  averments  as  to 
identity  of  party,  &c.  &c. 

To  this  first  plea  of  the  defendants,  there  was  a  general  de- 
murrer on  the  part  of  the  United  States,  and  joinder  by  de- 
fendants. 

n.  The  second  plea  in  bar  of  defendants  in  this  action  on 
the  bond,  at  the  District  Court,  was  this,  in  substance,  viz. 

VOL.   IV.  3 
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That  before  the  making  of  the  ^'writiog  obligatory,  set  forth 
in  the  writ,  the  said  brigantine  Voader  had  become  forfeited  to 
the  United  States,  as  set  forth  in  the  libel  referred  to  in  the  first 
plea,  and  mentioned  in  the  condition  of  the  bond ;''  and  that 
always  from  the  time  of  executing  said  writing  obligatory,  the 
said  Nathan  Cook  did  "  abide  hy  the  dedsurn  of  the  proper 
Court  of  the  United  States,  touching  the  said  seizure J^  And 
after  the  executing  the  said  writing  obligatory,  to  wit,  on  the 
'11th  September,  1815,  the  forfeiture  of  said  brigantine  was, 
upon  the  petition  of  the  claimants,  duly  remitted  by  the  Secr 
retary  of  the  Treasury,  in  conformity  with  the  Statute,  &c« 
&,c.  upon  the  payment  of  costs,  <&c. ;  which  were  duly  paid 
to  Clerk,  <&c.  Concluding  with  the  parati  sunt  verificarey  in 
the  usual  form. 

The  Replication  of  the  United  States'  Attorney  to  this 
second  plea  of  defendants,  was  substantially  this,  viz. 

That  the  said  Nathan  Cook  did  not  abide  by  the  decision 
of  the  proper  court  of  the  United  States  touching  the  said 
seizure;  but  that  long  before  the  said  11th  September,  1815, 
when  the  said  forfeiture  mentioned  in  the  plea  is  alleged  to 
have  been  remitted  by  the  Secretary  of  the  Treasury,  to 
wit,  at  a  term  of  said  District  Court,  holden  in  March, 
1815,  '*  a  final  judgment  and  decree  of  said  Court,  upon  said 
libel,  was  duly  rendered  against  the  said  vessel  and  appurte- 
nances; that  the  same  had  become  forfeited,  j;roul  patei  per 
recordum ;  and  that  the  said  judgment,  or  decree,  was  then 
remaining  in  full  force,  <&c. 

The  defendant's  Rejoinder  to  this  Replication,  was,  '^  that 
before,  and  until  the  forfeiture  of  said  vessel  was  remitted  by 
the  Secretary,  and  until  it  was  entered  on  the  record  of  the 
said  Court  that  said  forfeiture  had  been  remitted  as  afore- 
said," the  said  libel,  and  the  claim  of  said  Nathan  conse- 
quent thereupon,  were  continued  in  said  court  from  term  to 
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term,  and  at  the  time  of  the  said  remissioD,  and  entry  there- 
of, were  pending  in  said  court ;  ''  concluding  with  a  denial  of 
there  being  any  such  record  of  final  judgment  or  decree,  as 
that  referred  to  in  the  Replication ;  and  with  a  verification  in 
common  form. 

Surrgoinder  of  the  United  States,  afiSrming  the  existence  of 
such  a  record^  with  profert  thereof,  in  common  form ;  and 
upon  this  the  defendants  joined  issue. 

Upon  these  pleadings,  the  judgment  of  the  District  Court 
was  rendered  in  the  following  terms,  to  wit : 

<^  And  now  all,  and  singular,  the  premises  being  seen,  and 
by  the  court  here  fully  understood,  for  that  it  seems  to 
said  court,  that  the  plea  aforesaid  of  the  said  defendants,  by 
them  first  above  pleaded  in  bar,  is  good  and  sufficient  in  law 
to  bar,  and  preclude  the  said  United  States  from  having  and 
maintaining  their  said  action  against  them  the  said  defend- 
ants ;  and  for  that  the  said  United  States  have  failed  to  pro- 
duce the  said  record  of  a  final  judgment  or  decree,  by  them 
above  in  pleading  alleged ;  therefore  it  is  considered,  that 
the  said  United  States  take  nothing  by  their  said  writ,"  &c. 

STORY,  J.  The  only  error  now  assigned  at  the  bar  is, 
that  on  the  issue  of  nul  tiel  record  the  court  below  ought  to 
have  rendered  a  judgment,  that  the  plaintiffs  had  perfected  the 
record.  There  are  two  objections  to  this  Court's  entertain- 
ing any  question  on  this  subject,  which  are  equally  fatal  to 
the  plaintiffs.  In  the  first  place,  the  judgment  of  the  court 
below  is  that  the  plaintiffs  failed  to  produce  the  record ;  and 
as  no  record  was  there  produced,  and  none  is  contained  in 
the  transcript  before  this  court,  it  is  impossible  for  me  to  per- 
ceive that  there  was  any  error  in  the  judgment  in  this  point. 
If  there  had  been  a  record  produced,  which  the  District 
Court  judicially  held  not  to  be  the  record  pleaded,  the  error 
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if  any,  in  its  jadgment,  could  not  be  made  apparent  here, 
but  by  showing  it  on  the  record,  in  a  bill  of  exceptions,  or  in 
some  other  regular  manner.  In  the  next  place,  the  issue  of 
md  tUl  record  was  an  issue  of  facty  although  it  was  triable 
by  the  court ;  and  the  judicial  act  of  1789,  (ch.  90,  ^  22,) 
declares,  that  there  shall  be  no  reversal  upon  a  writ  of  error 
upon  the  judgment  of  the  District  Court  for  any  error  of  fact. 
Upon  both  grounds,  therefore,  the  judgment  must  be  af- 
firmed* 

Blake,  for  the  United  States. 

Gallison  and  Prescott,  for  the  defendants. 


Odiorhx  v.  Thb  Amssbdrt  Nail  Factoet. 

An  inyentor  cannot,  under  the  patent  act  of  the  United  States,  have  two  anb- 
aUtinj^  valid  patents  at  the  same  time,  for  the  same  invention.  The  first 
patent,  while  it  remains  in  fall  force  and  anrepealed,  is  an  estoppel  to  any 
subsequent  patent  by  the  same  person  for  the  same  invention,  and  the  time 
of  his  exclusive  rij^ht  begins  to  run  firom  that  period. 

This  was  an  action  of  trespass  on  the  case  brought  by  the 
plaintiffs  against  the  defendants  for  the  violation  of  a  patent 
right  obtained  by  one  Jesse  Reed,  in  the  year  1814,  for  a  new 
and  useful  improvement  in  machinery  for  cutting,  griping  and 
heading  nails  of  various  sizes  at  one  continued  operation,  and 
assigned  by  said  Reed,  to  the  plaintiffs. 

The  defendants  pleaded  the  general  issue,  and  filed  the 
following  specification  of  special  matter,  to  be  given  in  evi- 
dence. 

1st.  That  the  machine,  or  combination  of  nmcbinery 
claimed  by  the  plaintiffs  under  the  patent  stated  in  the  dec- 
laration in  this  cause  was  not  originally  discovered  by  the 
said  Jesse  Reed,  but  by  a  certain  Jacob  Perkins,  and  that 
the  said  Jesse  Reed  has  surreptitiously  obtained  the  said  pa- 
ll) See  Tidd,  Pract  ch.  3a  p.  678, 4th  editioD. 
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tent  for  the  diaooTery  of  another  penoD^  to  wit,  of  the  weld, 
Jacob  PerifLiDfl. 

ad.  That  the  machine,  or  combinatioii  of  machinery 
claimed  by  the  plaintiffii  under  the  patent  stated  in  the  said 
declaration  was  not  originaUy  disoovered  by  the  said  Jesse 
Reed,  hot  was  described  in  a  public  woA  anterior  to  the 
said  soppceed  discovery,  to  wit,  in  a  certain  patent  issued  by 
the  Secretary  of  State,  to  a  certain  Jesse  Reed,  dated  the 
16th  day  of  September,  1810,  and  also  in  a  certain  patent 
issued  to  Guppy  &  Armstrong,  assignees  of  Jacob  Perkins, 
dated  14th  of  February,  1799. 

3d*  That  the  discovery  or  invention  contained  or  described 
in  the  patent  stated  in  the  said  declaration,  is  contained  or 
described  in  a  certain  patent  issued  to  the  said  Jesse  Reed, 
dated  16th  of  September,  1810,  which  is  still  unrepealed,  and 
that  a  patent  of  the  date  last  mentioned  was  granted  to  the 
said  Jesse  Reed  for  the  whole  or  part  of  the  same  invention  or 
discovery  patented  by  the  patent  stated  in  the  said  declaration. 

4th.  That  the  patent  slated  in  the  said  dechration  is 
broader  than  the  discovery  or  invention  of  the  said  Jesse 
Reed  in  this,  that  certain  parts  of  the  said  alleged  discovery 
or  invention  were  in  use  prior  to  the  said  supposed  discov- 
ery or  invention,  and  there  is  nothing  in  the  said  patent,  by 
which  the  smd  parts  can  be  distii^ished  from  other  parts,  of 
which  the  said  Jesse  Reed  may  have  been  the  inventor,  and 
that  the  parts  so  in  use  before  the  said  discovery  are  the  fol- 
lowing to  wit,  the  boms,  conductor,  cleaier  and  gauge. 

5th.  That  the  patent  described  in  the  pkintiflPs  declara- 
tion is  also  broader  than  the  invention  or  discovery  of  the ' 
nid  Jesse  Reed  in  this,  that  a  part  of  the  improvemMt,  alleg- 
ed to  have  been  mvented  and  discovered  by  the  said  Jesse, 
consists  in  the  eombmation  and  application  of  certain  parts 
of  the  machine  described  in  his  said  patent,  and  of  certain 
mechanical  powers,  which  combination  and  application  were 
in  use  prior  to  his  alleged  discovery. 

3« 
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6th.  That  the  improvements^  alleged  by  the  plaintiffs  to 
have  been  invented  by  said  Reed,  contain  no  new  principle  or 
application  of  principles,  or  mode  of  operation,  or  combina- 
tion of  machinery  not  before  known  and  in  use. 

7th.  That  the  machine  and  combination  of  machinery,  de- 
scribed in  the  plaintiff's  patent  and  specification  recited  in 
the  declaration,  is  the  same  with  the  machine  and  combina- 
tion of  machinery  described  in  a  certain  patent  and  specifica- 
tion, issued  by  the  Secretary  of  State  to  the  said  Jesse  Reed, 
dated  22d  of  February,  A.  D.  1807,  which  patent,  at  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Massachu- 
setts at  the  October  term  thereof,  A.  D.  1815,  was  adjudged 
to  be  vacated. 

Evidence  was  produced  by  the  defendants,  in  th^  opening 
of  the  defence,  to  prove,  that  the  plaintiffs'  in  the  year  1810, 
had  obtained  a  patent  for  the  same  invention  and  improve- 
ments contained  in  the  patent,  for  a  violation  of  which  this  ac- 
tion was  brought,  and  this  fact  was  not  denied  by  the  plaintiffs. 

STORY,  J.  Independent  of  every  other  objection, 
there  is  one,  which  seems  admitted  in  point  of  fact,  and  is 
certainly  established  in  evidence,  that  is  decisive  against  the 
plaintiffs.  It  appears  that  the  plaintiffs  obtained  a  patent  in 
September,  1810,  substantially  for  the  same  invention,  and 
improvements,  which  are  contained  in  the  patent,  on  which 
they  now  sue.  That  patent  remains  in  full  force  and  unre- 
pealed. It  cannot  be,  that  a  patentee  can  have  in  use  at  the 
same  time  two  valid  patents  for  the  same  invention ;  and  if 
he  can  successively  take  out  at  different  times  new  patents 
for  the  same  invention,  he  may  perpetuate  his  exclusive 
fight  during  a  century,  whereas  the  patent  act  confines  this 
right  to  fourteen  years  from  the  date  of  the  first  patent.  If 
this  proceeding  could  obtain  countenance,  it  would  com- 
pletely destroy  the  whole  consideration  derived  by  the  public 
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for  the  grant  of  the  patent,  viz.  the  right  to  use  the  invention 
at  the  expiration  of  the  term  specified  in  the  original  grant. 
I  hold  it  to  be  the  necessary  condosion  of  law,  that  the  in- 
ventor can  have  bat  a  ringle  valid  patent  for  his  invention ; 
and  that  the  first  he  obtains,  while  it  remains  unrepealed,  is 
an  estoppel  to  any  future  patent  for  the  same  invention 
founded  upon  the  general  patent  act.  The  public  have  by 
the  first  patent  acquired  an  inchoate  interest,  which  cannot 
be  defeated  by  any  merely  ministerial  acts  of  the  officers  of 
the  government. 


George  Sullivan,  for  the  plaintiffiu 
Benjamin  E.  Nichols,  for  the  defendant 


JosxAB  Billows,  3d.  v.  The  Prxsidsrt,  Dirxctobs  and  CoMPAirr  of 
TBI  Hallo  WILL  and  Auoubta  Bark. 

Where  a  special  verdict  is  imperfect  by  reason  of  ambiguity  or  uncertainty) 
80  that  the  Court  cannot  say  for  which  party  judgment  ought  to  be  giyen, 
a  veidn  de  novo  ought  to  be  awarded.  JiliUr  where  the  plaintiflThas  only 
■tated  a  defectiye  title  or  case.  ^ 

Where  a  new  Bank  was  incorporated  with  the  same  name  as  an  old  Bank, 
whose  charter  was  expiring,  the  new  Bank  is  not  responsible  fi>r  the  notes 
of  the  old  Bank,  although  the  major  part  of  the  stockholders  may  be  the 
same  in  each  bank; 

Whether  a  charter  be  a  continuation  of  an  old  corporation,  or  the  creation 
of  a  new  corporation,  must  be  decided  not  by  the  persons  who  are  stock- 
holders, but  by  the  legislatiye  intent  in  the  act  of  incorporation. 

The  charter  granted  by  the  Massachusetts  Act  of  22d  of  June,  1812,  ch.  47, 
to  the  Hallowell  and  Augusta  Bank,  is  not  a  continuation  of  the  old  cor- 
poration of  that  name. 

The  mere  receipt  by  the  officers  of  a  new  Bank,  of  the  bills  of  an  old  bank  of 
the  same  name,  and  paying  out  the  same  biUs,  does  not  mtiki  the  new  Bank 
responsible  to  pay  all  the  bills  of  the  old  Bank. 

This  was  a  writ  of  error  upon  a  judgment  of  the  District 
Court  of  MainC)  in  an  action  of  assumpsit^  brought  by  the 
plaintiff  to  recqver  of  the  defendants  the  amount  of  certain 
promissory  notes  issued  by  the  Hallowell  &  Augusta  Bank. 
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The  hctB  appear  from  the  foUowing  Bpecial  Terdict^  given 
in  the  District  Court,  upon  which  judgoaent  was  rendered 
for  the  defendants. 

The  jory  find  specially  the  following  facts,  viz. 

That  the  bills  or  notes  mentioned  in  the  schedule  an- 
nexed to  the  writ  were  duly  issued  by  the  President,  Di- 
rectors and  Company  of  the  late  Hallowell  &  Augusta  Bank, 
which  was  incorporated  on  the  sixth  day  of  March,  A.  D. 
1804,  the  act  of  incorporation  of  which  bank  is  by  consent  of 
parties  made  a  part  of  this  verdict : 

That  on  the  23d  day  of  June,  A.  D.  1812,  the  defendants 
were  duly  incorporated  as  a  banking  company ;  the  act  of 
incorporation  thereof  is  by  consent  of  parties  made  a  part  of 
this  verdict :  # 

That  the  bills  or  notes  mentioned  in  the  schedule  an- 
nexed to  the  writ  came  hiwfally  into  the  hands  of  the 
plaintiff,  and  that  he  was  the  lawful  owner  and  bearer  there- 
of at  the  time  of  the  commencement  of  this  suit. 

That  the  payment  of  the  same  bills  or  notes  was  demand- 
ed by  Edward  Oxnard,  the  plaintiff^s  agent,  before  the  com- 
mencement of  this  suit : 

That  from  and  after  the  organization  of  the  defendants' 
Jbank  under  the  aforesaid  act  of  incorporation,  until  the  thir- 
tieth day  of  September,  A.  D.  1814,  the  defendants,  by 
their  dficers,  received  and  issued  the  bills  of  the  late  Hal- 
lowell and  Augusta  Bank,  and  of  other  banks  in  good  credit, 
without  distinction,  paying  them  out  on  checks  and  loans  in 
the  same  manner,  as  they  did  the  bills  of  their  otm  bank,  and , 
said  other  banks. 

That  previous  to  the  said  thirtieth  day  of  September,  A.  D. 
1814,  the  officers,  viz.  the  cashier  and  several  of  the  direc^ 
tors  of  defendants'  bank  frequently,  and  as  often  as  occa- 
sion required,  declared  to  all  persons  presenting  the  bills  of 
the  late  Hallowell  and  Augusta  Bank  for  payment,  at  the 
banking  house  of  defendants,  that  there  was  no  dtstiactioa 
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or  difference  between  the  bills  issaed  by  the  said  late  bank 
and  those  issued  by  defendants,  that  both  were  equally  bind- 
ing upon,  and  would  be  paid  by  defendants,  that  these  decla- 
rations were  made  by  several  of  the  officers  of  defendants  at 
their  banking  house,  and  during  the  hours  of  business,  but 
such  officers  were  never  specially  authorized  by  any  vote  of 
the  corporation  to  make  such  declarations,  and  there  is  no 
proof  that  the  other  directors  or  stockholders  knew  of  such 
declarations. 

That  in  consequence  of  these  declarations  and  doings  of 
the  defendants'  agents  as  aforesaid,  and  the  specific  pay- 
ments hereafter  mentioned,  the  bills  of  the  said  late  bank, 
were,  prior  to  the  said  thirtieth  day  of  September,  current 
and  of  equal  value  in  the  market  and  in  the  community  with 
the  bills  issued  by  defendants. 

That  the  charter  of  said  late  bank  expired  in  the  month 
of  October,  A.  D.  1812,  and  was  continued  in  existence 
for  certain  purposes,  by  another  act  of  the  twenty-fourth  day 
of  June,  1812,  which  by  consent  of  parties  is  made  a  part  of 
this  verdict. 

That  said  late  Hallowell  and  Augusta  bank  continued  to 
pay  specie  for  their  bills  up  to  the  thirtieth  day  of  September 
aforesaid. 

That  when  application  was  made  to  the  Legislature  of 
Massachusetts  for  the  Act  of  incorporation  of  the  existing 
bank  it  was  agreed  to  take  the  name  of  "  The  Hallowell  and 
Augusta  Bank."  And  that  the  reason  assigned  by  the 
agents  of  petitioners  therefor,  was,  that  they  wished  to  con- 
tinue their  former  business,  without  interruption,  but  that 
reason  was  not  assigned  in  the  petition. 

That  the  President,  Cashier  and  Board  of  Directors,  as  far 
as  the  same  was  filled,  of  defendants'  bank,  were  also  the 
President,  Cashier  and  Directors  of  the  said  late  Hallowell 
and  Augusta  Bank,  until  the  month  of  October,  A.  D.  1814. 

That  from  the  month  of  October,  A.  D.  1812,  to  the  month 
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of  October,  1814,  the  defendants'  officers  had  knowledge  that 
the  bills  of  the  said  late  bank,  and  of  other  banks  as  aforesaid, 
had  been  received,  paid  out,  and  put  into  circulation  in  man- 
ner as  aforesaid,  by  the  officers  and  agents;  and  that  no 
vote  or  act  of  their  corporation  was  passed  or  done,  to  ex- 
press their  dissent  or  disapprobation  thereof  until  after  that 
time* 

That  there  ware  no  accounts  kept  in  the  books  of  defend- 
ants' bank,  between  them  and  the  late  Hallowell  and  Augusta 
Bank,  from  the  month  of  October,  181S,  to  the  month  of  Oc- 
tober, 1814;  nor  were  there  any  acoountB  kept  with  any  oth- 
er Bank,  except  those  arising  from  specie  deposits. 

That  some  time  between  the  month  of  October,  A.  D. 
1813,  and  the  month  of  January  preceding,  dividends  of 
seventy-five  per  cent,  of  the  capital  of  the  said  late  Hallowell 
and  Augusta  Bank  were  made  and  paid  over  to  the  stockhold- 
ers thereof. 

That  on  the  eighth  day  of  September,  A.  D.  1812,  the  fol- 
lowing vote  was  passed  by  defendants,  viz.  *'  To  admit  as 
associates  of  Benjamin  J.  Porter,  Nathaniel  Dummer,  Tho- 
mas Agry,  in  the  Hallowell  and  Augusta  Bank,  incorporated 
June  twenty-third,  A.  D.  1812,  all  the  stockholders  in  the 
old  Bank,  to  the  amount  of  three  quarters  of  the  number  of 
shares  they  sevemlly  hold  therein,  on  their  payii^  the  sums 
required  by  the  corporation."  And  that  at  the  same  time 
the  defendants  directed  their  cashier  to  inform  the  stock- 
hdders  of  the  said  late  Bank,  that  they  were  entitled  to 
three-fourths  their  number  of  shares  in  defendants'  Bank,  on 
their  paying  in  silver  and  gold,  twenty-five  dollars  on  eadi 
share  on  the  first  day  of  October  then  next,  which  was  then 
paid,  and  the  residue  of  said  capital  was  paid  in  October  1st, 
1813. 

That  on  the  twenty-fifth  day  of  November,  1814,  the  de- 
fendants passed  the  foIk>wing  vote,  at  a  legal  meeting  of  their 
directors,  viz.  <<That  the  cashier  be  directed,  as  soon  as  may 
be,  to  call  on  such  persons  as  are  now  indebted  on  note  or 
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olherwiie  to  the  Hallowell  and  Augosta  Bonk^  in€orpoFated 
March  6th,  1804,  and  reqaest  them  to  renew  their  notes 
payable  to  the  Hallowell  and  Augusta  Bank,  incorporated 
Jane,  1812)  and  that  on  receiving  the  same,  with  good  se- 
curity to  the  satis&ction  of  the  directors,  the  amount  thereof 
be  passed  to  the  credit  of  the  said  old  Hallowell  and  Augasta 
Bank,  in  part  payment  for  bills  of  said  Bank,  taken  up  and 
paid  by  said  institution."  The  debt  of  the  old  to  the  present 
Bank  being  sizty*fiiw  thousand  dollars. 

That  on  the  tenth  day  of  December,  1814,  the  defendants 
passed  the  foUowing  vote,  viz. — <<  Whereas,  on  the  eigh- 
teenth day  of  July,  now  last  past,  our  president  and  directors 
did  borrow  ot  William  Bartlett,  Esquire,  of  Newburyport,  the 
earn  of  fifty  thousand  dollars,  for  our  use  and  benefit,  and  did 
execute  to  said  Bartlett  a  bond  for  the  same  sum,  signed  by 
them  to  wit,  Benjamin  J.  Porter,  Nathaniel  Dummer,  Tho- 
mas Agry,  William  H.  Page,  William  Nichols,  and  Jeremiah 
Donmer,  cashier,  for  and  on  behalf,  and  to  the  end,  that 
said  sum  should  be  paid  as  q)eedily  as  possible ;  voted,  that 
we  do  consent  and  agree  to  said  bond,  given  as  aforesaid, 
and  confirm  and  fully  ratify  the  transaction,  and  make  the 
debt  omr  own,  and  that  our  president  and  directors  are  here- 
by authorised  and  directed  to  pay  and  discharge  the  afore- 
said debt,  and  any  interest  due  there<»i,  out  of  the  funds  and 
property  of  our  said  corpomtioB,  as  soon  as  the  same  may  be 
conveniently  done/' 

That  the  articles  of  the  by-laws  of  defendants,  which  are 
hereto  annexed,  were  duly  passed  and  enacted ;  and  that  the 
same,  by  consent  of  parties,  ave  a  part  of  this  verdict. 

That  at  the  time  the  defendants'  Bank  was  organized  and 
went  into  operation,  viz.  in  October,  1812,  several  persons 
were  slockhoklere,  who  never  had  any  interest  in  the  old 
Bank. 

That  during  the  charter  of  the  old  Bank,  and  its  continu- 
ance by  virtue  of  the  act  of  twenty*fourth  June,  1812,  the 
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books,  accounts^  funds  and  transactions  of  said  corporation 
were  kept  separate  and  distinct,  in  all  respects,  from  those  of 
defendants'  Bank,  excepting  so  far  as  the  contrary  may  ap- 
pear from  the  facts  herein  found.  But  the  business  of  both 
Banks  was  transacted  in  the  same  building  for  two  years,  and 
afterwards  the  business  of  the  old  Bank  was  done  in  a  sepa- 
rate building,  and  in  a  different  part  of  the  town. 

Davis,  Solicitor  General,  for  the  plaintiffs : 

The  object  of  this  suit  is  to  enforce  payment  by  the  de- 
fendants of  the  bills  of  the  former  bank. 

1st  The  present  Bank  is  nothing  more  than  a  reincorpo- 
ration of  the  former  Bank,  and  is  therefore  by  law  entiUed  to 
the  privileges  and-  liable  for  the  debts  of  the  former  corpora- 
tion. 

This  corporation  is  different  in  its  nature  and  objects  from 
the  ancient  corporations  which  have  been  the  subjects  of  ju- 
dicial investigation,  and  in  relation  to  which  the  rules  of  law 
have  been  settied,  such  are  all  that  Blackstone  mentions. 
There  is  little  resemblance  between  a  corporation  of  a  town, 
city,  or  of  the  ancient  spiritual  and  eleemosynary  corpora- 
tions, and  one  established  for  commercial  or  monied  ob- 
jects ;  the  exercise  of  the  corporate  franchise  is  wholly  dif- 
ferent, as  will  appear  from  a  further  examination ;  indeed  as 
stated  by  Chief  Justice  Marshall,  in  a  former  case,  <<the 
qualities  and  disabilities  of  ancient  corporations,  are  not  to 
be  ascribed  to  such  a  corporation  as  this,  these  are  precisely 
what  the  act  of  incorporation  makes  them." 

The  first  difficulty  that  we  may  be  supposed  to  meet  from 
an  inspection  of  the  several  acts  referred  to  in  the  verdict  is, 
that  there  were  supposed  to  exist  two  incorporations,  for 
the  same  objects,  at  the  same  time :  this  difficulty  is  easily 
surmounted.  By  tiie  act  of  the  year  1804,  the  old  Bank  ex- 
pired October  Ist,  1812.  By  tiie  act  of  the  year  1812,  Uie 
present  bank  was  to  commence  on  that  day,  and  the  first  in- 
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slalment  to  be  then  paid.  By  the  act  of  the  24th  of  June, 
1813,  the  old  Bank  was  in  fiict  dissolved  after  the  1st  of  Oc- 
tober, 1812.  Its  powers  as  a  Bank  then  ceased,  and  it  was 
continued  for  special  and  necessary  purposes  only.  When 
there  is  an  existing,  acting  corporation,  another  cannot  be 
created,  with  the  same  powers  and  co-eztensire  jurisdiction. 
But  when  the  end  or  purpose  for  which  an  institution  is  creat* 
ed  ceases,  the  institution  ceases. 

James  Smith's  case,  12  Mod.  19.  The  mutilated  relict  of 
the  old  corporation  was  no  bar  to  the  new  one.  All  the 
charters  granted  recently  in  England  are  confirmations  of 
old  charters,  when  the  old  corporations  were  dead. 

In  the  case  of  the  King  v.  Pasmore,  3  T.  R.  199,  the 
incorporation  was  granted  to  new  corporators,  but  it  was 
held  to  be  the  same  corporation  if  accepted.  The  old  cor- 
porations were  revived,  resuscitated  by  the  new  charters, 
yet  they  were  considered  to  be  successors  and  the  same,  for 
certain  purposes,  for  rights  and  liabilities. 

In  the  case  now  before  the  court  a  new  incorporation  was 
prayed  for,  obtained  and  accepted,  with  the  same  name  and 
the  same  corporators,  so  far  as  they  are  mentioned ;  and  the 
reason  assigned  is,  to  continue  their  business  without  inter- 
ruption. This  new  bank  was  to  go  into  operation  on  the  day 
the  old  bank  ceased,  and  the  first,  instalment  to  be  paid  on 
the  first  of  October,  1812,  at  the  same  place,  in  the  same 
building,  and  for  the  same  objects ;  and  with  a  special  provi- 
sion, that  the  directors  of  the  old  bank  might  be  directors  of 
the  new  one.  The  president  and  cashier  were  the  same  in 
both  banks,  and  the  defendants  show  by  their  corporate  acts, 
that  they  considered  themselves  as  successors  of  the  old  bank. 
All  the  stockholders  of  the  old  bank  were  admitted,  by  a  cor- 
porate act,  to  be  stockholders  of  the  new  bank ;  and  this  be- 
fixe  the  new  bank  went  into  operation.  There  was  a  vote 
directing  the  cashier  to  notify  the  stockholders  of  the  old 
bank  that  they  were  entitled  to  three  quarters  of  the  number 
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of  shares  io  the  new  bank,  and  the  capital  of  the  old  bank  was 
divided  soon  after  the  new  bank  was  organized.  By  a  vote 
of  the  directors  of  the  new  bank,  the  debts  of  the  old  bank 
were  called  in  and  made  payable  to  the  new  bank. 

From  this  view  of  the  facts  it  seems  clear^  that  both  the 
L^ishtare,  and  the  corporation  itself,  considered  that  the 
new  bank  was  successor  to  the  old,  and  that  it  is  a  mere  re* 
vival  or  reincorporation  of  the  old  bank.  It  follows  as  a 
clear  principle  of  hw  that  they  are  liable  far  the  debts  as 
well  as  entitled  to  the  franchises  of  the  old  corporation.  — 
Colchester  v.  Seaber,  3  Burr.  1866. 

In  LuttrelPs  case,  4  Co.  87,  it  is  said,  a  corporation  having 
franchises,  &c.  by  grant,  and  afterwards  incorporated  by  an- 
other name,  the  new  body  will  enjoy  all  the  franchises  and 
hereditaments  of  the  old  one. 

3d.  There  appears  sufficient  matter  in  the  specml  ver- 
dict to  raise  a  presumption  in  law,  that  the  defendants  a»- 
sumed  the  payment  of  the  bills  of  the  former  bank. 

It  shall  be  presumed  from  the  facts  already  stated,  viz.  their 
acceptance  of  the  new  charter— their  taking  a  transfer  of  all 
the  property — their  taking  the  funds,  and  debts,  and  stock  of 
the  old  bank — their  actually  paying  Bartletfs  debt,  which 
vras  for  the  old  bank — and  their  crediting  the  old  bank  with 
the  interest  of  that  debt — their  taking  the  bills  of  the  old  bank 
and  putting  them  into  circulation  after  the  first  of  October, 
1812-^  and  this  they  did  in  their  capacity  of  officers  of  the 
new  bank,  and  they  are  estopped  from  saying  that  they  did 
it  as  officere  of  the  old  bank,  because  the  law  of  the  86di 
June  prohibited  this  under  severe  penalties. 

By  an  express  article  in  the  charter,  all  bilh  issued  from 
the  bank,  signed  by  the  President,  shall  be  binding  on  the 
bank.  The  dechurations  of  their  agents  in  the  discharge  of 
corporate  duties,  express  the  same.  The  dechurations  of  die 
cashier  and  directors  as  often  as  occasion  required  made  at 
the  banking  house  of  the  defendants,  during  business  houiv. 
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to  an  persons  presentiog  the  old  bilk  for  payment,  that  both 
bilk  were  equally  binding  on  the  new  bank,  in  consequence 
of  which  declarations  of  the  agents  of  the  defendants,  the  old 
bills  were  current.     . 

The  officers  of  the  bank  were,  from  the  nature  of  the  cor* 
poration,  legal  agents  of  the  corporation  for  all  their  transac- 
tions, and  there  can  be  no  doubt  that  these  transactions  were 
within  the  scope  of  their  agency.  It  appears  ako  from  the 
verdict,  that  the  defendants  were  acquainted  with  these  de* 
clarations  of  their  agents,  and  therefore  assented  to  them* 
This  knowledge  of  the  defendants  appears  also  from  the  by<* 
kws. 

The  statement  and  representaticHi  of  an  agent  within  the 
•cope  of  his  authority,  is  evidence  against  the  principal  and 
equal  to  his  own  act.    Phillips  on  Evid.  78. 

In  the  case  of  agents  of  corporations,  it  shall  be  intended 
that  they  act  by  deed  when  done.    S  Bac.  Abr.  p.  13. 

When  the  acts  of  the  agent  of  a  bank  have  been  sanctioned 
by  his  principals,  and  his  contracts  performed,  it  canies  the 
highest  evidence,  that  he  was  lawfully  authorised.  3  Pr. 
Williams,  419.    Rex  v.  Kgg. 

A  third  person  cannot  produce  the  evidence  that  he  was 
authorized,  the  provisions  of  the  charter  concern  only  the 
corporation,  if  they  do  not  conform  to  their  rules,  it  cannot 
de[^ve  third  persons  of  their  rights.  Persons  doing  business 
at  the  bank,  are  not  bound  to  inquire  whether  the  corpora* 
tion  act  according  to  their  own  laws,  if  they  exceed  their 
powers  they  are  answerable  to  the  corporation,  third  per* 
sons,  strangers,  are  not  to  be  deceived  and  to'  suffer  for  the 
iiraud  of  the  corporation's  agents.  The  rule  of  law  is,  that  if 
one  of  two  innocent  persons  must  suffer,  by  the  fraud  of  a 
third  person,  it  shall  be  that  one  who  put  it  in  the  power  of 
the  third  person  to  commit  the  fraud. 

The  confessions  of  individual  members  of  a  corporation, 
when  made  in  the  exercise  of  corporate  duties,  may  be  re- 
ceived in  evidence.    Hartford  Bank  v.  Hart,  3  Day,  493. 
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If  a  man  pays  money  with  a  full  knowledge  of  all  the  facts, 
he  cannot  recover  it  back.  All  the  negotiations  of  these  of- 
ficers, prior  to  September,  1814,  have  been  sanctioned  by 
the  defendants;  and  can  the  new  bank  recover  back  the 
money  paid  for  their  old  bills  prior  to  that  time  ? 

It  appears  in  the  case  of  Beatty  v.  the  Marine  Insurance 
Company,  2  Johns.  114.  that  if  the  secretary  had  stated  the 
loss  to  the  number  of  officers  required  by  the  act  to  agree  to 
pay  it,  they  would  have  been  held  to  pay,  yet  this  was  alto- 
gether a  verbal  arrangement,  but  within  the  agency  of  the 
officers  of  the  corporation. 

When  a  reasonable  expectation  is  excited,  this  of  itself  is 
a  good  consideration  for  a  promise  —  but  in  this  case  there 
was  a  valuable  consideration  for  the  promise  or  liability  to 
pay  the  old  bills,  vi^.  the  profits  arising  from  the  discounts 
as  valued  by  the  defendants  on  putting  their  notes  into  circu- 
lation. 

Wm.  Sullivan  for  defendants. 

This  is  assumpsit  for  money  had  and  received  to  the  use 
of  the  plaintiff;  and  to  support  his  declaration,  the  plaintiff 
exhibits  bills  dated  at  various  times,  from  January  6th,  1806, 
to  August  15th,  1812.  And  the  question  is,  whether  these 
bills  were  the  promises,  either  express  or  implied,  of  the 
bank  incorporated  on  the  23d  day  of  June,  1812.  The  spe- 
cial verdict  finds  that  the  bills  were  issued  by  the  bank  which 
was  incorporated  March  6th,  1804;  the  charter  of  which  ex- 
pired on  the  first  Monday  of  October,  1812.  ft  does  not 
appear  that  the  bills  declared  on  were  ever  in  the  bank  now 
sued;  or  that  the  plaintiff  possessed  them  until  the  com- 
mencement of  bis  action.  It  consequently  does  not  appear 
that  the  new  bank  ever  issued  these  bills  in  aSy  way.  The 
question  then  arises  whether  these  banks  were  so  far  one 
and  the  same,  that  the  promissory  notes  of  the  one  are  to  be 
deemed  and  taken  to  be  the  promissory  notes  of  the  other. 
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If  80,  it  mast  be  either  beeaoge  the  charter  of  the  new  bank 
makes  the  new  bank  responsible  for  the  bills  of  the  old  bank, 
or  beoaase  some  act  has  been  done  bj  the  new  bank  wherebj 
it  is  bound  to  pay  all  the  bills  issued  by  the  old  bank. 

It  b  not  pr^ended  that  there  is  any  eipress  provision  ta 
the  act  of  incorporation,  whereby  the  new  bank  is  made  re- 
sponsible for  the  debts  of  the  old  bank :  but  it  is  said  that 
the  new  bank  is  bat  a  reineorporation  of  the  old  one. 

In  1813|  the  charters  of  many  of  the  banks  in  Massaebn- 
■etts  expired,  and  in  the  same  jear  new  institutions  were  in^ 
corporated,  many  of  which  took  the  naoies  of  those  which 
bad  ceased  to  exist 

This  new  bank  was  incorporated  in  June,  1813 ;  but  the 
charter  of  the  old  did  not  expire  until  October  of  the  same 
year;  and  was  then  continued,  for  certain  purposes,  by  an 
act  passed  by  the  Legblatnre,  in  the  month  of  June  previous. 
There  were  stockholders  in  the  new  bank  who  had  no  in- 
ierest  in  the  old  bank. 

The  books,  accounts,  funds  and  transactions  of  the  two 
banks  were  left  entirely  distinct,  and  the  business  of  the  two 
banks  for  a  part  of  the  time  transacted  in  different  buildings 
and  at  different  parts  of  the  town.  If  the  argument  of  the 
plaintiff's  counsel  is  correct,  then  there  is  one  institution 
having  two  distinct  charters,  expressing  different  purposes,  to 
expire  at  different  periods,  having  different  ccHrporetors,  dif- 
ferent funds,  and  alike  only  in  its  oflScers. 

Sec<mdly.  Has  the  new  bank  done  any  act  whereby  it 
has  become  Keble  to  pay  all  the  bilk  issued  by  the  old  buk, 
remaining  unpaid  ? 

A  corporation  is  a  creature  of  the  law— it  has  no  power 
but  that  which  its  act  of  incorporation  confers.  A  bank  is 
an  association  of  individuals,  acting  under  certain  corporate 
powers,  who  become  interested  in  the  capital  stock  according 
to  an  established  mtio.  They  agree  that  the  stock  thus 
jointly  owned,  shall  be  managed  according  to  the  provisions 
4# 
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of  the  charter,  and  the  by-Iawg  which  the  corporation  see 
fit  to  adopt.  The  usaal  modes  of  making  contracts  are  by  seal, 
by  note,  and  by  making  a  promise  in  writing  signed  by  the 
president  and  cashier.  And  a  corporation  cannot  contract 
in  any  other  mode  (1).  The  promises  declared  on  are  not 
made  in  either  of  these  ways,  supposing  the  corporations  to 
be  distinct. 

An  opinion  given  by  the  officers  of  the  bank,  or  their  as- 
surances, are  not  acts  of  the  corporation  and  are  not  binding 
upon  it  (2).  If  they  could  in  any  manner  be  considered  as 
promises,  they  were  made  without  a  consideration,  and  on 
that  account  void.  They  were  also  promises  to  pay  the 
.debts  of  another  corporation,  and  therefore  within  the  statute 
of  frauds. 

It  n^ust  be  proved  by  some  vote,  or  other  legal  act  of  the 
corporators,  that  they  meant  to  adopt  these  bills  as  their  own. 
The  officers  of  the  corporation  can  only  act  in  conformity  to 
the  authority  given  them ;  and  if  they  did  issue  these  notes 
with  a  view  to  have  them  considered  as  their  own  notes,  this 
would  not  bind  the  corporation,  unless  it  could  be  shown 
that  authority  either  express  or  implied  was  given  to  these 
officers,  by  the  corporation,  so  to  do. 

STORY,  J.  If  the  special  verdict  in  this  case  be  imper- 
fect, by  reason  of  any  ambiguity,  or  uncertainty,  so  that  the 
Court  cannot  say  for  which  party  judgment  ought  to  be  giv- 
en, the  judgment  of  the  District  Court  ought  to  be  reversed, 
and  a  vemre  facias  de  novo  awarded  for  a  new  trial  at  the 
bar  of  this  Court  (3).  But  if  the  verdict  be  not  ambiguous  or 

(1)  5  Eut,  R.299.  The  King  v.  Chippingr  Norton.  1  BL  Com.  475. 
6  Via.  Abr.  968, 292, 287.    3  Salk.  103.    1  Eyd.  449, 259. 

(2)  2  Johns.  R.  114.  Beatty  v.  Marine  Ins.  Co.  2d  Cranch,  166. 
Head  V.  The  Providence  Ins.  Co.  1  Kyd.  on  Corporations,  261.  3d  P. 
Wms.  419.    Rex  v.  Bigg.     3  T.  R.  199, 241,  King  v.  Pasmore. 

.(3)  Rex  V. Hayes,  2  Lord  Ray.  1518.    Rex  v.UuggaUf  2  Lord  Ray. 
974.  S.  C.  Str.  882.    Rex  o.Woodia]l,  5  Burr.  2661.     GoodtiUe  v. 
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uncertain  in  itself,  but  the  plaintiff  has  stated  a  defective  case 
or  a  defective  title,  then  the  judgment  ought  to  be  for  the  de- 
fendants, and  a  venire  de  novo  ought  not  to  be  granted  (4). 
We  cannot  say  upon  this  verdict  that  there  is  any  ambiguity 
or  uncertainty  in  the  facts  found;  the  defect,  if  any,  (which 
will  presently  be  considered,)  is  in  the  title  set  up  by  the 
pkuntiff  for  a  recovery.  We  are  driven  therefore  to  consid- 
er the  sufficiency  of  that  title,  as  it  stands  upon  the  record. 

The  plaintiff  contends  for  a  reversal  of  the  judgment,  in 
the  first  place,  becausie  the  notes  in  question  were  made  by, 
and  are  obligatory  upon,  the  defendants  in  their  corporate 
capacity.  If  this  ground  fail  him,  he  next  contends  t^t  the 
defendants  have  adopted  and  made  the  notes  their  own  by 
the  declaration  and  conduct  of  their  officers.  If  this  position 
cannot  be  sustained,  he  contends  in  the  last  place,  that  the 
defendants  have  the  funds  of  the  old  bank  in  their  possession 
appropriated  to  the  payment  of  the  notes  of  the  old  bank, 
and  that  the  plaintiff,  as  holder  of  the  notes  now  in  question, 
is  entitled  to  so  much  of  these  funds  as  equals  the  amount  of 
his  notes,  as  money  had  and  received  to  his  use. 

The  first  ground  r^sts  on  the  su^estion  that  the  old  bank 
and  new  bank  are  the  same  corporation,  the  new  charter  be- 
ing but  a  reincorporation  or  rather  a  continuation  of  the 
charter  of  the  old  bank,  which  would  otherwise  have  expired 
by  its  own  limitation.  If  the  premises  were  well  founded, 
the  conclusion  would  certainly  follow,  that  the  new  bank  is 
liable  for  the  debts  of  the  old  bank  (5).  But  we  are  called 
upon  to  admit  these  premises,  not  upon  the  plain  and  positive 
enactments  of  the  Statute  incorporating  the  new  bank,  but 
upon  the  collateral  facts,  that  the  names  of  both  corporations 


Jones,  7  T.  R.  47.  Bird  v.  Appleton,  1  East,  R.  Ill,  note  (a.)  Gibson 
V.  Haater,  3  H.  Bl.  187.  Town  of  Shrewsbmy  v.  Eynastoo,  7.  Bro. 
Par.  Cas.39&    S.  C.  Str.  1051. 

(4)  Bentley  v.  Smith,  3  Smith.  R.  17. 

(5)  Colchester  v.  Seaber,  3  Burr.  1866.    Scarboro  v.  Butler,  3  Lev.  387. 
Rez  0.  Pasmore,  3  T.  R.  199.    Lattrel's  Case,  4  Co.  87. 
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ate  the  fame,  llie  ofiioers  are  the  aame,  and  a  majority  of 
the  Btoekholders  are  the  same ;  and  that  the  businesi  of  the 
old  bank  was  for  a  time  done,  and  its  debts  paid,  by  the  new 
bank.  It  is  certainly  true  tiiat  a  eorpomtion  may  retain  its 
personal  identity,  although  its  members  are  perpetually 
changing ;  for  it  is  its  artificial  character,  powers  and  fian- 
diises,  and  not  the  natufal  character  of  its  members,  which 
constitute  that  identity.  And  for  the  same  reason  corpora- 
tions may  be  different,  although  the  names,  the  officers,  and 
the  members  of  each  are  the  same.  An  insurance  company 
composed  of  the  same  natural  persons  and  officers,  and  with 
the  make  name  as  an  eadsting  incorporated  bank,  would  still 
be  a  different  corporation  from  the  bank.  The  simihrity  of 
name,  of  officers,  or  of  members,  or  eien  of  objects,  cannot 
then,  per  se,  establish  the  identity  of  corporations  created  at 
different  times,  by  different  charters,  and  having  a  distinct 
independent  being.  And  one  corpOrajtion  may  transact  the 
business  and  pay  the  debts  of  another  corporation  without 
thereby  merging  in  the  latter  its  distinct  corporate  existence. 
There  is  indeed  a  repugnancy  in  the  statement  of  the  propo- 
sition that  ttoo  corporations  are  in  poind  of  law  the  same,  for 
it  would  at  the  same  time  establish  that  there  is  but  one  cor- 
poration. 

To  ascertain  whedier  a  charter  create  a  new  corporation, 
or  merely  continue  the  existence  of  an  old  one,  we  must  look 
to  its  terms  and  give  them  a  construction  consistent  with  the 
legislatiye  intent  and  the  intent  of  the  corporators.  In  the 
present  case,  the  charter  of  the  old  bank  was  granted  by  the 
act  of  the  6th  of  March,  1804,  and  was  to  continue  from  the 
first  Monday  of  October,  then  next  ensuing,  until  the  expira- 
tion of  eight  years  (6).  Its  existence  was  therefore  limited 
to  the  first  Monday  of  October,  1812;  and  by  an  act  of  the 
24th  of  June,  1812,  ch.  67,  all  banks  incorporated  under  the 

I  ■  .■i..-—.y.l,..i.i.i,..— I.  II—         p»» 

(6)  3  Mass.  General  Laws,  206. 
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Mthority  of  the  Commonwealth,  whose  corporate  powers 
were  limited  by  law  to  or  at  any  time  before  the  last  day  of 
October  then  next  ensuing,  were  authorized  to  continue  cor* 
pontioQB  until  the  first  Monday  of  October,  1816,  and  no 
bmger,  for  the  sole  purpose  of  enabling  such  banks  gradually 
to  settle  their  concerns  and  divide  their  capital  stock.  And 
the  act  contains  an  express  prohibition  of  their  acting  as  cor- 
potations  for  banking  generally.  This  certainly  shows  a  de- 
termination on  the  part  of  the  Legislature  not  to  renew  or 
to  perpetuate  the  existence  of  any  of  the  banks  within  the  ^  ^ 

porriew  of  the  act ;  and  among  these  the  old  bank  was  un- 
questionably included.  The  charter  of  the  new  bank  was 
granted  by  an  act  of  the  23d  of  June,  1812,  ch.  47,  while  the 
old  bank  was  in  existence.  It  does  not  purport  upon  its  face 
to  be  a  grant  to  an  existing  corporation,  but  to  private  indi- 
Tidaals.  Its  capital  stock  is  less  by  050,000  than  that  of 
the  old  bank.  The  stock  is  to  be  held,  not  by  the  stock- 
holders of  the  old  bank,  but  by  certain  persons  named  in  the 
act,  and  their  associates  and  assigns.  The  act  refers  also  to 
the  old  bank,  as  an  existing  corporation,  and  declares,  not 
that  the  directors  of  tiie  old  bank  thaU  be  the  directors  of  the 
nevj^,  but  that  '^  any  director  of  the  Hallowell  and  Augusta 
Bank,  now  existing,  may  be  eligible  as  a  director  of  the  bank 
hereby  established.''  It  further  declares  that  the  new  bank 
may  take,  receive  and  hold,  by  assignment,  any  mortgages 
held  by  the  old  bank,  "  which  may  be  assigned  and  taken  by 
agreement  between  the  two  corporation$J'  This  clause  af- 
fords abundant  evidence  that  the  new  charter  was  not  grant- 
ed to  the  old  corporation,  for  it  contemplates  assignments  of 
mortgages  between  the  two  banks  as  dbtinct  corporations ; 
and  it  would  be  utterly  absurd  to  say  that  a  corporation 
might  contract  with,  or  make  conveyances  to,  itself.  Upon 
the  very  face  of  the  charter,  then,  enough  appears  to  show, 
that  the  Legislature  contemplated  the  erection  of  a  new  cor- 
poration.   And  if  the  language  had  not  been  so  express,  the 
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mme  must  have  been  the  oondasion  of  law ;  for  every  char* 
ter  must  be  taken  to  be  a  grant  of  a  new  oorpoiation,  unleiB 
it  be  granted  to  an  eziflting  corporation.  If  indeed  the  new 
charter  had  been  granted  to  the  old  bank,  it  would  not  have 
been  binding  until  it  was  accepted  by  it;  and  there  is  not 
the  least  pretence  to  say  upon  this  record,  that  the  old  bank 
ever  accepted  the  new  charter,  or  could  by  hw  have  claimed 
it  as  a  grant  in  its  corporate  capacity.  There  is  then  an 
end  of  the  argument  raised  on  the  first  point. 

And  the  second  point  is  upon  this  record  equally  untena- 
ble. For  assuming  that  the  dedaiations  of  the  oflicers  of  the 
bank  in  respect  to  matters  within  the  scope  of  their  duty 
wiU  bind  the  corporation,  it  is  not  found,  and  certainly  can- 
not be  intended  upon  this  special  verdict,  that  such  declara- 
tions were  within  the  scope  of  their  duty,  or  were  made  with 
reference  to  the  identical  notes  now  in  question.  Much  less 
is  it  found  as  a  &ct,  (which  is  necessary  to  the  legal  infer- 
ence,) that  the  notes  in  question  were  adopted  by  the  new 
bank  and  issued  as  its  own.  If  it  had  been  found,  that  the 
declarations  were  made  in  reference  to  these  notes  in  par- 
ticular, and  that  such  declamtions  were  within  the  scope  of 
the  duty  of  the  officers  of  the  bank,  there  would  have  bpen 
some  color  to  have  awarded  a  ventre  de  novo  to  have  found 
the  other  fact.  Or  if  the  bank  officers  had  actually  issued 
these  '  notes,  as  cash  from  the  bank,  in  payment  of  checks  or 
other  dues,  with  the  express  declaration  that  they  were  good 
and  binding  on  the  bank,  and  that  the  bank  would  guarantee 
them,  I  am  not  prepared  to  say,  that  such  declarations  in 
reference  to  the  notes  held  and  issued  by  the  bank  would  not 
be  within  the  scope  of  the  duty  of  the  cashier,  and  would  not 
bind  the  bank,  so  far,  that  if  the  notes  turned  out  unproduc- 
tive, the  receiver  might  maintmn  an  action  for  money  bad  and 
received  against  the  bank,  upon  the  ground  that  the  bills 
were  not,  under  such  circumstances,  a  good  payment  of  such 
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ehecks  or  other  does.  But  no  facts  are  found  in  this  special 
▼erdict  that  will  enable  us  to  arrive  at  such  a  conclusion. 

The  third  point  wholly  fails  for  want  of  facts  to  sustain  it ; 
and  it  may  therefore  be  at  once  dismissed. 

The  questions  in  this  cause  have  been  discussed  and  de- 
cided in  the  Supreme  Court  of  this  State  in  another  cause  (7)  ; 
and  I  may  therefore  be  well  saved  a  more  minute  examina- 
tion of  the  principles  applicable  to  them,  since  I  entirely  con- 
cur in  that  decision. 


Let  the  Judgment  be  affirmed. 


(7)  Cozomn  v.  Hallowell  dt  Angusta  Bank,  14  Mass.  R.  58. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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•      ICASBACHUSETTS,  OCTOBER  TERM,  1819,  AT  BOSTON. 


;  Hon.  JOSEPH  STORT,  Associate  Jastice  of  the  Supreme  Court. 
[  Hon.  JOHN  DAVIS,  District  Judge. 


Uhitxd  States  n  error  v.  16  Paceaoes  or  Goods  : 
Thomas  Wihterbotham,  Claimavt. 

The  66th  section  of  ^e  Revenue  Act  of  1799,  eh.  128,  by  the  terms  "  aehud 
€09t"  means  the  true  and  real  price  paid  for  the  goods  in  case  of  a  banm 
JidB  sale,  and  the  forfeiture  is  not  inflicted  by  that  section,  when  the  goods 
are  invoiced  according  to  such  price,  on  a  real  bona  fide  sale,  although  the 
purchase  be  below  the  ordinary  market  price.  But  the  terms  **  actual 
cost "  do  not  apply  to  the  case  of  a  yoluntary  gift  or  conyejance,  where 
the  substantial  consideration  is  not  money,  or  its  equiyalent  estimated  at 
a  money  price.  Nor  do  they  apply  to  a  case  where  the  consideration  is 
partly  money  and  partly  loye  and  affection. 

Imvormation  on  the  66th  section  of  the  Collection  Act  of 
1799)  ch.  128,  for  a  forfeiture  of  the  goods  in  question. 
Upon  the  issues  joined  in  the  D'lstrict  Court,  the  jury  found 
a  verdict  for  the  claimant,  on  which  judgment  was  rendered 
in  that  Court  A  bill  of  exceptions  was  taken  to  the  Charge 
of  the  Judge,  and  the  present  Writ  of  Error  was  brought  to 
reverse  that  judgment. 

The  facts  of  the  case  were  as  follows. 

In  the  month  of  August,  1817,  the  merchandize  in  question 
was  duly  entered  at  the  Custom  House  in  Boston,  by  Messrs. 
Whitwell,  Bond  and  Company,  on  behalf  of  Thomas  Winter- 
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bottam^  a  BritiBh  subject;  to  whom  the  said  merchandise  be- 
longed at  the  time  of  its  importation  into  the  United  States. 
At  the  time  of  the  entry  of  the  said  merchandise,  an  invoice 
of  the  same,  bearing  date  at  Huddersfield,  in  England,  July 
5th,  1817,  was  exhibited  to  the  Collector,  by  the  said  Whit- 
well,  Bond  and  Company,  as  the  true  and  original  invoice, 
by  which  it  appeared  that  the  actual  cost  of  the  said  mer- 
chandise, after  a  deduction  of  certain  allowances  therein  spe- 
cified aft  having  been  made  to  the  said  Thomas  Winterbottam, 
was  the  sum  of  £2293  7s.  and  no  more. 

The  said  Thomas  Winterbottam  was  the  son  of  Benjamin 
Winterbottam,  an  extensive  cloth  manufacturer  of  Hudders- 
field,  in  England,  and  it  appeared  that  he  had  purchased 
these  goods  of  his  father,  sometime  in  June,  1817.  These 
goods  were  appraised  by  order  of  the  Collector,  and  in  con- 
formity with  the  provisions  of  the  66th  and  67th  sections  of 
the  act  of  Congress,  of  March  2d,  1799,  regulating  the  col- 
lection of  duties,  in  consequence  of  the  Collector's  supicions 
that  they  were  not  invoiced  at  their  true  value.  Upon  this 
appraisement  the  value  of  said  merchandise  was  estimated  at 
£2830  2s.  8d.  sterling,  after  a  deduction  of  all  such  charges 
thereon  as  in  the  opinion  of  the  appraisers  ought  to  have 
been  deducted.  The  testimony  of  respectable  merchants^ 
residing  in  Boston,  who  were  importers  and  extensive  deal- 
ers in  cloths  of  every  description  manuftictured  in  England, 
was  produced,  showing  that  the  prices  of  some  of  the  cloths, 
as  estimated  in  the  said  invoice,  were  from  twelve  and  a  half 
to  twenty-five  per  cent,  lower  than  cloths  of  the  same  de- 
scription and  quality  were  purchased  at  by  the'm,  at  about 
the  same  time,  although  they  purchased  under  great  advan- 
tages ;  and  that  the  cloths  in  the  said  invoice  were  estimated 
at  a  lower  rate  than  the  market  price  at  that  time,  and  in 
that  country.  It  was  also  testified  by  the  same  witnesses 
that  the  allowance  of  five  per  cent,  for  measures  on  some  of 
the  articles  as  mentioned  in  the  said  invoice^  or  any  allowance 
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whaterer  for  measure  on  mrtides  of  that  description  was  a 
dreumstance  which  they  had  never  before  heard  of^  and  was 
altogether  unusual.  It  was  abo  given  in  evidence,  en  the 
part  of  the  United  States,  that  the  customarj  allowance  at  the 
manufactories  in  England,  for  prompt  pay,  on  the  purchase 
of  goods  of  the  description  here  alluded  to,  was  at  the  time 
ef  this  purchase,  from  five  to  seven  and  a  half  per  cent.  And 
none  of  the  witnesses  had  ever  known  an  instance  of  so  kige 
a  discount  as  ten  per  cent. 

The  deposition  of  Benjamin  Winterbottam,  the  father  of 
the  importer,  was  produced,  stating  that  the  said  Benjamin, 
being  a  manu&cturer  of  cloths  residing  at  Saddleworth,  sold 
lo  bis  son,  the  claimant,  the  goods  mentioned  in  the  said  in* 
voice,  in  the  month  of  June,  1817,  and  that  the  prices  stated 
in  the  said  invoice  thereof,  before  mentioned,  were  the  hit 
and  true  prices  at  which  the  goods  were  sold  by  him,  and 
that  the  several  discounts  therein  stated  to  have  been  made 
by  the  deponent  were  correct  and  true,  and  that  the  prices 
at  which  he  sold  the  goods  in  question  were  higher  than  be 
oould  have  obtained  for  them  at  that  time  in  any  market  in 
Eq^and.  It  was  also  stated  in  the  deposition  of  one  John 
Kilner,  a  woollen  merchant  of  the  said  HuddersfieM,  that  he 
was  called  upon  by  the  claimant  and  his  father  to  make  out 
the  said  invoice  of  goods  for  a  foreign  market,  that  he  did 
make  out  the  same,  and  at  the  time  he  so  made  it,  he  was  of 
opinion  that  the  prices  of  some  of  the  goods  were  charged 
too  high,  and  that  he  then  so  stated  his  opinion.  The 
District  Judge  chai^d  the  jury,  that  by  the  words  ackud 
c^t  and  real  cottf  as  they  are  employed  in  the  first  para* 
graphs  of  the  66th  section  of  the  act  of  Congress  before  men- 
tioned, was  to  be  understood  merely  the  price  or  sum  of 
money  which  should  appear  to  have  been  actually  paid  by 
the  importer  for  the  merchandise  therein  referred  to,  at  the 
phMse  of  exportation,  and  that  though  such  price  should  be  in 
wy  case  at  the  place  of  expectation  below  the  ordinary  cur* 
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lent  Talae,  Atill  that  Ibe  goods  so  purchased  and  imported, 
could  not  be  cooeidered  liable  to  the  forfeiture  provided  in 
Ibat  aectiooy  in  case  it  should  appear,  that  the  original  in«- 
voice  and  entry  at  the  Custom  House  here  were  in  conformi- 
ly  with  the  price  thus  actually  paid  by  the  purchaser,  and  the 
purchase  wtm  real  and  genuine.  And  the  Judge  further- 
more  delivered  his  opinion  to  the  jury,  that  in  case  a  father^ 
being  a  manufacturer  of  cloths  in  England,  should  make  a 
sale  of  merchandise  to  his  son,  and  being  disposed  to  show 
him  some  indulgence  in  the  baigain,  should  fiji  the  price  of 
the  goods  so  sold  at  a  sum  below  their  coranon  and  ordinary 
value,  and  the  invoice  thereof  should  be  made  out  and  de- 
livered accordingly,  and  the  son  should  afterwards  bring  iudh 
goods  to  the  United  States,  and  cause  their  entry  with  the 
Collector  to  be  made  in  conformity  with  such  invoice,  with- 
out apprising  the  Collector  of  the  indulgence  so  given  in  the 
purchase,  this  circumstance  alone  would  not  subject  such 
goods  to  forfeiture  under  the  provisions  of  the  66th  section  of 
the  act  befcHre  mentioned ;  provided  the  jury  should  be  of 
opinion  that  such  sale  was  real  and  genuine,  and  that  the  de* 
duction  from  the  usual  price  was  not  for  the  purpose  of  giving 
an  advantage  in  the  estimation  of  duties^  The  said  Judge 
further  gave  it  as  his  opinion  to  the  jury,  that  if  an  importer 
of  merchandise  into  the  United  States  from  a  foreign  port 
should  happen  to  have  purchased  such  merchandise  at  the 
place  of  exportation,  at  auction  or  otherwise,  at  a  price  below 
their  ordinary  value  at  such  place,  and  receive  bis  invoice 
accordingly,  the  entry  of  such  merchandise  with  the  Collector 
of  a  port  in  the  United  States,  in  conformity  with  such  in- 
voice, would  not  subject  the  merchandise  to  forfeiture,  under 
the  provisions  of  the  section  of  the  act  above  mentioned,  un- 
less from  the  great  diflference  of  price,  or  some  other  circum- 
stance proved,  the  jury  should  infer  an  intent  to  evade  the 
duties ;  and  that  in  case  they  should  be  satisfied,  from  the 
evidence  in  the  case,  that  the  sai<^  Thomas  Winterbottam  did 
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in  reality  parchase  the  goods  in  question  of  bis  father  Benja- 
min,  at  the  pirices  mentioned  in  the  invoice ;  and  if  the  jury 
shoald  be  of  opinion  that  the  sale  was  true  and  bona  fide,  al- 
though these  prices  might  be  below  the  rate  at  which  the 
said  Benjamin  would  have  been  willing  to  sell  them  to  a 
third  person,  not  thus  connected  with  him,  and  also  below  the 
ordinary  value  at  the  place  of  exportation ;  yet,  that  the  nub- 
sequent  entry  of  said  goods  at  the  Custom  House  in  Boston, 
by  the  said  Thomas,  in  conformity  with  said  invoice,  would 
not  subject  said  goods  to  the  forfeiture  provided  in  the  before 
mentioned  section  of  the  act  of  Congress,  unless  the  jury 
should  believe,  from  the  circumstances  proved  in  the  case, 
that  there  was  a  design  to  evade  the  duties  on  the  goods. 

G.  Blake,  District  Attorney  for  the  United  States. 
Hubbard  &  Webster,  for  the  cflaimant 

STORY,  J.  It  is  unnecessary  to  give  any  opinion  as  to 
the  exactness  or  regularity  of  the  pleadings  in  this  case,  be- 
cause the  only  errors  relied  on  by  the  District  Attorney,  are, 
if  at  all,  to  be  found  in  the  charge  of  the  learned  Judge  of  the 
District  Court,  as  it  stands  in  the  bill  of  exceptions. 

The  count  in  the  information,  which  alone  is  material  in 
the  present  inquiry,  is  founded  on  the  66th  section  of  the 
Revenue  Act  of  1799,  ch.  128,  which  enacts  "that  if  any 
goods,  &.C.  of  which  entry  shall  have  been  made  in  the  office 
of  a  Collector,  shall  not  be  invoiced  according  to  the  actual 
cost  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  duties  thereupon,  or  any  part  thereof,  all  such  goods,  &c. 
or  the  value  thereof,  to  be  recovered  of  the  person  making 
the  entry,  shall  be  forfeited."  The  section  then  proceeds  to 
provide  for  a  valuation  to  be  made  of  any  goods,  which  the 
Collector  shall  suspect  not  to  be  invoiced  at  a  sum  equal  to 
that  for  which  they  have  been  usually  sold  in  the  place  or 
country  from  which  they  were  imported,  according  to  which 
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Taluation  the  duties  are  to  be  paid  or  secared ;  witfa  a  proTi- 
80  that  such  valuation  ebali  not,  in  case  of  a  proaecution  for 
the  forfeiture  under  the  first  clause,  exclude  at  the  trial  other 
proof  of  the  actual  and  real  cost  of  the  goods  at  the  place  of 
exportation. 

The  36th  section  of  the  same  act  requires  the  owners  and 
consignees  of  imported  goods  to  make  an  entry  thereof  at 
the  Custom  House,  specifying^  among  other  things,  the  prime 
east  and  charges  thereof ;  and  at  the  scone  time  to  produce 
the  original  invmces  of  the  same  goods ;  and  further  to  make 
oath  thst  the  entry  contains  a  just  and  true  account  of  the 
cost  of  the  goods,  including  all  charges,  and  that  the  invoices 
are  true  and  genuine.  The  61st  section  of  the  same  act  de- 
clares that  the  ad  valorem  rates  of  duties  on  imported  goods 
shall  be  estimated  by  adding  twenty  per  cent,  to  the  actual 
cost,  if  imported  from  the  Cape  of  Good  Hope,  or  any  place 
beycmd  the  same ;  and  by  adding  ten  per  cent,  to  the  actual 
cost,  if  imported  from  any  other  place,  including  all  charges ; 
commissions,  outside  packages  and  insurance  only  excepted. 

It  is  apparent  that  the  terms  ^'  actual  cost,"  **  real  cost," 
and  '^  {Mrime  cost,"  used  in  these  sections,  are  phrases  of 
equivalent  import,  and  mean  the  true  and  real  price  paid  for 
the  goods  upon  a  genuine  bona  fide  purchase.  The  language 
is  whoUy  inapfrficable  to  any  case  of  a  gift  or  vduntary  con- 
veyance^ or  where  any  thing  but  money,  or  its  equivalenrt, 
mingles  substantially  in  the  consideration.  In  such  cases 
there  is  no  pretence  to  say  that  any  specific  price  is  paid  as 
the  whole  estimated  value  or  actual  cost  of  the  goods;  and 
the  sections  af^ly,  in  terms  only,  to  sales  where  there  is  a 
real  invoice  price  charged  and  accounted  for  between  die 
parties.  For  a  like  reason  cases  of  barter  of  goods  for  goods, 
or  goods  for  services,  or  goods  for  lands,  where  no  specific 
value  in  money  is  fixed  in  the  purchase,  are  without  the  pur- 
view of  these  sections,  and  are  to  be  regtdated  by  the  other 
IHt>vision8  of  the  act.    But  if  in  point  of  fact  the  sale  be  real 

5» 


54  MASSACHUSETTS, 


United  States  in  error  v.  Sixteen  Packages  of  Goods. 

and  genuine,  and  the  invoice  exhibit  what  was  the  trae  and 
entire  consideration,  which  passed  between  the  parties  on 
such  sale,  it  is  immaterial,  so  far  as  respects  the  forfeiture 
inflicted  by  the  66th  section,  whether  the  purchase  be  at  a 
public  or  private  sale,  or  whether  the  price  fall  below  the 
ordinary  current  value  or  not.  All  that  this  section  requires 
is  that  the  invoice  should  contain  a  true  statement  of  the 
actual  cost  of  the  goods  in  a  case  of  a  bona  fide  purchase ; 
and  the  forfeiture  does  not  and  cannot  attach,  unless  the 
goods  are  not  invoiced  according  to  that  actual  cost,  with  de- 
sign to  evade  the  payment  of  the  proper  duties..  The  for- 
feiture therefore  stands  upon  the  ground  of  meditated  fraud ; 
and  was  not  meant  to  be  applied  to  cases  of  innocent  mis- 
take, or  unintentional  error.  If  indeed  the  goods  be  invoic- 
ed greatly  below  the  ordinary  price,  it  affords  a  very  strong 
presumption,  that  the  sale  is  not  genuine,  but  is  infected 
with  fraud  in  its  very  concoction ;  and  cases  may  easily  be 
imagined  in  which  this  presumption  would  be  so  very  urgent 
that  it  would  justly  outweigh  all  positive  testimony  and  be 
conclusive  on  the  party.  Between  such  cases  however  and 
slight  deductions  from  the  ordinary  price  there  are  many 
shades  of  distinction,  which  would  cast  more  or  less  dark- 
ness on  the  presumption,  and  it  is  not  difficult  to  reach  a 
point  at  which  it  would  wholly  vanish.  The  presumption  in 
all  these  cases  is  but  a  presumption  of  fisict,  of  which  the  jury 
are  to  judge  and  to  give  their  verdict  accordingly. 

And  there  is  the  soundest  reason  and  justice  in  the  law  as 
thus  interpreted ;  for  it  requires  the  party  to  swear  to  the 
actual  cost;  and  if  he  has  purchased  somewhat  below  the 
ordinary  price,  he  cannot,  in  foro  conscientia,  be  justified  in 
making  oath  to  a  higher  invoice.  It  would  not  be  the  true 
original  price  and  invoice.  The  law  demands  of  him  entire 
good  faith,  and  does  not  mean  to  ensnare  him  to  his  ruin  by 
disclosing  the  real  bargain.  If  the  price  however  be  below 
Uie  usual  price,  the  Collector  has  a  right  to  have  the  goods 
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appraised ;  and  the  duties  paid  according  to  such  appraise- 
ment But  it  is  not  a  necessarj  consequence,  if  such  ap- 
praisement exceed  the  invoice  price,  that  the  goods  are  for- 
feited. The  act  expressly  provides  otherwise ;  and  if  it  did 
not,  the  same  must  have  been  the  correct  judicial  interpre- 
tation. Two  facts  must  concur  to  produce  a  forfeiture ;  first 
that  the  goods  are  not  invoiced  according  to  the  actual  cost ; 
secondly,  that  this  is  done  with  a  design  to  evade  the  pay- 
ment of  the  r^^ular  duties. 

If  with  these  principles  in  view  we  examine  the  chaige  of 
the  learned  Judge  of  the  District  Court,  it  will  not  be  found 
difiicult  to  vindicate  its  entire  correctness.  The  first  point 
in  that  charge,  containing  an  exposition  of  the  words  <<  actu- 
al cost "  and  "  real  cost,"  in  the  66th  section,  has  been  al- 
ready sufiiciently  considered.  The  next  clause  puts  the 
case  of  a  sale  by  a  manufacturer  to  his  son,  as  to  which  the 
learned  Judge  declares  that  if  the  sale  be  real  and  genuine, 
and  the  father,  on  such  sale,  with  a  view  to  a  parental  in- 
dulgence to  his  son  in  the  bargain,  sell  to  him  at  a  price  below 
the  ordinary  value  of  the  goods,  and  such  deduction  in  price 
is  not  with  intent  to  evade  the  payment  of  duties,  and  the 
goods  are  invoiced  at  the  price,,  and  entered  according  to  the 
invoice  at  the  Custom  House,  the  circumstance  of  such  a 
sale  would  not  alone  subject  the  goods  to  forfeiture.  In  or- 
der to  bring  this  declaration  to  a  legal  test,  we  must  examine 
it  with  all  its  limitations.  In  the  first  place  there  must  be  a 
real  and  genuine  sale  between  the  father  and  the  son.  This 
of  course  excludes  the  case,  where  the  consideration  is  sub- 
stantially in  part  money,  and  in  part  love  and  affection ;  or 
where  the  case  is  in  whole  or  in  part  a  gift.  As  for  instance 
where  the  father  transfers  goods  to  the  son  for  fifty  per  cent, 
below  their  ordinary  market  value,  with  the  intent  of  making 
a  present  of  the  other  half  price.  There  is  no  pretence  to 
say  that  this  ia  a  genuine  sale,  or  that  an  invoice  at  such  a 
diminished  price  could  be  the  "  actual  cost,'^  in  the  proper 
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sense  of  ^  loose  tenm  as  used  in  the  act.  It  would  seent 
hardly  possible,  if  such  an  invoice  wen  pfoduced  at  the 
Custom  House,  and  the  goods  eatoied  tberebj,  tha^a  juiy 
should  hesitate  to  pronounoe  that  it  was  a  fraud  upon  the 
law.  But  there  is  a  wide  distinction  between  such  a  case, 
and  the  case,  where  a  &ther,  with  a  view  to  faror  his  sOn, 
and  not  to  drive  a  hard  bargain  with  him,  makes  a  small  d^ 
duction  from  his  ordinary  prices,  for  in  such  a  case  the  trans- 
action is  in  substance  a  sale.  It  will  not  do  to  say  that  iH 
the  motives  which  lead  to  a  sale  at  a  diminished  price  are  to 
be  nicely  weighed,  and  that  if  other  considerations  than 
money  or  its  equivalent,  in  however  minute  a  d^ree,  atii^ 
in  these  motives,  the  case  is  to  be  stripped  of  its  character  at 
a  sale;  we  must  look  to  the  substance  of  the  transaction 
and  see,  not  whether  favor,  friendship  or  kindness,  in  smaB 
portions,  mingled  in  it,  bot  whether  there  was  in  feet  in  the 
omtemplation  of  the  parties,  a  gift,  or  a  sale,  or  a  mixture 
of  both,  resulting  from  considerations*  partly  pecuniary  and 
partly  of  love  and  aflection.  In  the  next  place,  the  learned 
Judge  limits  his  remarks  by  adding  that  the  dimfaiudon  in 
price  (and  of  course  the  statement  of  it  in  the  invoice)  must 
not  be  "  for  the  purpose  of  giving  an  advantage  in  the  esti- 
mation of  duties ;"  that  is,  in  the  language  of  the  66th  sec- 
tion, not  with  a  design  to  evade  the  payment  of  the  duties. 
And  certainly  if  there  be  not  such  a  design,  the  forfeiture 
cannot  arise  under  the  terms  of  the  act  There  is  therefore 
no  error  in  law  in  this  part  of  the  charge.  Without,  doubt 
a  transaction  of  this  kind  between  father  and  son,  where  the 
invoice  prices  are  below  the  ordinary  prices,  is  open  to  sua- 
picion ;  and  if  the  reduction  from  the  ordinary  prices  be  very 
considerable,  the  suspicion  must  necessarily  be  inflamed  to  a 
hig^  degree.  And  a  jury  would  be  well  justified,  under  such 
circumstances,  in  requiring  the  most  plenary  proof  of  the 
purest  evidence,  before  they  should  place  confidence  in  the 
transaction  as  a  real  sale,  or  acquit  the  party  of  an  intent  to 
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evade  the  law.  But  after  all  it  is  but  a  question  oAact,  and 
no  Court  can  pronounce  what  deduction  jper  te  is,  of  itself, 
conclusive  evidence  of  fraud. 

The  next  case,  put  by  the  learned  Judge,  of  a  purchase  at 
auction,  is  certainly  far  less  strong  than  that  already  consid- 
ered ;  and  I  am  yet  to  learn  how  in  the  case  of  a  real  pur- 
chase at  auction,  where  a  genuine  correspondent  invoice  is 
used  without  any  intent  to  evade  the  payment  of  duties,  it  is 
possible  to  contend  with  success  for  a  forfeiture  under  the 
act.  If  it  be,  then  it  must  be  upon  the  ground  that  sales  at 
auction  are  ipso  facto  fraudulent ;  or  that  the  disclosure  of 
the  truth  and  innocence  of  a  bona  fide  purchase  is  forbidden 
by  the  law.  Consequences  so  absurd  cannot  be  justly  de- 
duced from  any  fair  construction  of  the  Statute. 

The  next  and  last  point  stated  by  the  District  Judge  in  his 
charge  is  merely  an  application  to  the  present  case  of  the 
principles  which  he. had  already  illustrated.  If  those  princi- 
ples were  correct,  then  there  is  no  error  in  the  application  ; 
and  after  what  has  been  said,  it  is  scarcely  necessary  to  add, 
that  in  the  judgment  of  this  Court,  there  is  nothing  in  this 
charge  on  which  to  hang  a  reasonable  doubt.  Whether,  un- 
der the  circumstances  of  this  case,  the  jury  might  not  have 
been  well  warranted  in  coming  to  a  diflferent  verdict,  is  no 
part  of  our  duty  to  consider.     Let  the  judgment  be  affirmed. 

Judgment  affirmed. 
6.  Blake,  for  the  United  States. 
Hubbard  &  Webster,  for  the  claimant, 
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The  Brio  Lanodon  Chetes,  Lamb,  Claimant. 

Custody  fees  will,  in  the  first  instance,  be  paid  out  of  the  proceeds  in  Court, 
on  applipation  of  the  party  entitled  to  them.  But  in  oases  of  condemna* 
tion,  they  are  chargeable  on  the  claimant,  as  a  part  of  the  taxable  costs. 

Seamen's  wages  on  an  illegal  voyage  are  no  Ken  on  the  ressel.  Where  a 
■errioe  la  made,  and  the  Teasel  delirered  en  bail,  the  Ilea  of  the  seamen 
en  the  vessel  is  not  discharged ;  the  owner  takes  her,  cum  onare.  The 
wages,  if  paid  by  the  owner,  are  no  longer  a  lien  on  the  vessel ;  and  in 
no  case  of  a  delivery  on  bailj  are  they  a  charge  on  the  proeeeds  brought 
into  Court,  after  condenmaliea^ 

This  cause  now  came  on,  to  be  further  proceeded  in,  ac- 
cording to  the  mandate  of  the  Supreme  Court  (1).  The  ves- 
sel had  been  delivered  on  bail  for  the  appraised  value  ;  and 
after  the  final  decree  of  condemnation,  the  amount  of  the  ap- 
praised value  was  paid  into  Court.  Several  questions  were 
now  made  at  the  bar.  1.  Whether  the  fees  and  charges  for 
the  custody  of  the  vessel,  before  delivery  on  bail,  were  to  be 
a  charge  on  the  proceeds  in  Court,  or  were  a  part  of  the 
costs  to  be  paid  by  the  claimant.  3.  Whether  the  seamen's 
wages  for  the  voyage,  (which  had  been  paid  by  the  owner,) 
were  not  a  charge  on  the  proceeds  in  Court  as  a  privileged 
lien. 

(1)  See  the  case,  4  Wheaton  R.  103. 
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The  points  were  briefly  argued  by  Robbins,  District  Attor- 
ney for  the  United  States,  and  by  Hunter  for  the  Claimant. 

STORY,  J.  In  fiiYor  of  the  party  entitled  to  the  fees  of 
custody  the  Court  will  certainly  upon  his  application  order 
them  in  the  first  instance  to  be  paid  out  of  the  proceeds  in 
Court*  He  has  an  equitable  lien  on  them  for  his  chains  in- . 
carred  about  the  property.  But  these  fees  are  properly  and  ul- 
timately chargeable  against  the  claimant  in  cases  of  condem- 
nation.—  They  are  a  necessary  part  of  the  costs  incurred  in 
consequence  of  the  chim,  and  are  therefore  to  be  taxed 
against  him.  As  to  the  seamen's  wages ;  in  the  first  place  in 
an  illegal  voyage,  like  the  present,  no  wages  are  payable,  or 
can  be  recovered  in  any  Court  of  law ;  and  the  owner  can- 
not by  a  voluntary  payment  put  himself  in  a  better  situation 
than  the  seamen ;  and  a  fortiori  in  the  present  case  where  he 
is  duxfraiidis.  In  the  next  place,  suppoung  the  seamen  had 
a  legal  lien,  that  lien  was  discharged  by  the  owner,  and  by 
paying  his  own  debt,  he  caniiot  claim  to  be  the  assignee  of 
that  lien,  or  substitute  a  new  one  in  its  stead.  In  the  next 
place  by  the  delivery  on  bail  the  owner  took  the  vessel  cum 
onere ;  and  she  still  remained  in  his  hands  liable  to  all  the 
liens  legally  attaching  on  her.  Suppose  a  mortgage  on  the 
vessel,  would  the  owner  after  a  seizure  and  delivery  on  bail, 
take  her  discharged  of  his  own  debt  ?  Or  could  the  mortga- 
gee claim  oat  of  the  appraised  value  the  amount  of  his 
mortgage  ?  All  principle  and  all  policy  are  against  such  a 
claim. 

In  every  view  of  the  case  therefore  the  law  is  hostile  to 
the  Claimant's  pretension. 

Claim  rejected. 
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UiriTXD  States  v.  William  G.  Cobvxll. 

The  purchase  of  lands  by  the  Uniud  States  for  public  purposes,  within  the 
territorial  limits  of  a  State  does  not  of  itself  ovmt  the  jurisdiction  or  soy- 
ereignty  of  such  State  over  such  lands,  so  purchased. 

EzclxuAye  jurisdiction  is  the  necessary  attendant  upon  exclusive  legislation. 
The  Constitution  of  the  United  States  declares  that  Congress  shall  have 
.  power  to  exercise  "  exdttsive  legidoHon  "  in  all  **  cases  whatsoever"  over 
all  places  purchased  by  the  consent  of  the  Legislature  of  the  State  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock  yards, 
and  other  needful  buildings.  When,  therefore,  a  purchase  of  land  lor  any 
of  these  purposes  is  made  by  the  National  Government,  and  the  State 
Legislature  has  given  its  consent  to  the  purchase,  the  land  so  purchased, 
by  the  Tery  terms  of  the  Constitution,  ipso  facto,  falls  within  the  exclu- 
sive legislation  of  Congress,  and  the  State  jurisdiction  is  completely  oust- 
ed. 

LsDicTMENT  for  the  murder  of  one  William  Kane  in  Fort  Ad- 
ams in  Newport  Harbor,  alleged  to  be  a  place  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States. 

At  the  trial  of  the  cause,  the  prisoner  having  pleaded  not 
guilty,  it  appeared  in  evidence,  that  the  prisoner  was  placed 
on  post  at  8  o'clock  in  the  evening  of  the  fourth  day  of  July, 
1819,  and  remained  on  post  until  relieved  by  a  guard  at  10 
P.  M.  of  the  same  night.  He  was  then  returning  with  an- 
other soldier  (composing,  with  himself,  the  relieved  guard) 
under  the  direction  of  a  corporal,  to  his  quarters,  having  his 
musket  in  his  hand,  which  was  loaded  according  to  the  com- 
mon usage,  with  a  ball  and  three  buck  shot.  As  the  relieved 
guard  passed  along  the  quarters  of  the  soldiers,  the  deceased 
was  standing  in  the  door-way  of  his  quarters  leaning  against 
the  side  of  the  door-frame  and  laughing;  and  when  the 
relieved  guard  had  passed  a  rod  or  two  beyond  him,  the  de- 
ceased stepped  out  of  the  door-way  about  a  yard,  stooped 
down  and  took  up  a  handful  of  gravel,  advanced  a  yard,  and 
carelessly  pitched  it  (to  use  the  expression  of  a  witness),  but 
not  with  great  violence,  at  the  guard ;  quarrelsome  words 
immediately  ensued,  and  the  corporal,  who  was  a  little  in 
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adirance  of  the  reKered  guard,  laid  "  Don't  make  a  noise 
tfaeie,  come  along; "  and  as  be  turned  round  to  see  what  the 
matter  was,  the  gun  flashed  ;  and  vpon  goiog  up  to  the  spot, 
he  found  the  deceased  mortally  wounded  ;  and  the  prisoner 
upon  being  asked  if  he  had  shot  him,  answered,  ^<  Yes,  by 
God,  I  hope  I  have."  He  also  admitt^d  that  be  had  done 
the  act  OD  purpose.  The  deceased  died  in  a  muMite  or  two ; 
and  from  the  time  when  the  gravel  was  first  thrown,  to  the 
firing  of  the  gon,  was  so  very  short  a  time,  that  it  seemed 
aknost  instantaneousL  The  prisoner  appeared  to  be  in  a  great 
psnsion,  and  was  cooteyed  to  the  guard-house,  where  he  ex* 
pressed  himself  with  considerable  rage,  and  upon  being  told 
that  be  bad  killed  the  deceased,  said  among  other  lbmg#^ 
'^  I  don't  care  a  damn,  I  hope  I  have."  The  solcfiera  ai  this 
time  appeared  greatly  exaspereted  at  him.  The  siae  ot  the 
gravd  which  was  thrown  did  not  appear,  but  it  was  testified 
that  the  gravel  about  the  spot  where  the  occarrenoe  took 
place  was  from  an  ounce  weight  in  size,  to  a  very  snadi  sise. 
It  did  not  appear  that  there  was  any  injury  to  the  prisoner  by 
the  throwing  of  it.  There  was  some  evidence  of  a  previous 
qoarre),  ten  or  twehre  days  beforo,  between  the  prisoner  aiKl 
the  deceased,  in  which  the  prisoner  threatened  to  kill  thv 
deceased  the  first  chance  he  could  get.  But  it  appeared  thai 
the  parties  were  then  in  a  high  passion,  and  were  goed 
friends  afterwards,  living  in  the  same  quarters. 

There  was  also  evidence  that  the  soldiers  in  the  garrison 
had  received  an  extra  gill  of  rum  that  day,  being  the  custom- 
ary allowance  on  the  celebration  of  Independence.  But 
there  wm  no  evidence  that  they  were  intoxicated.  The  pris- 
oner was  proved  to  be  iHiterate,  and  badly  educated,  and  to 
be  of  an  irascible  temper. 

Rivers  and  Correns  were  counsel  for  the  prisoner ;   and 

the  defence  at  the  trial  turned  mainly  on  the  following  points. 

1.  That  the  place  where  the  offence  was  conimiitt^d  was* 
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not  under  the  sole  and*  exclusive  jurisdiction  of  the  United 
States,  and  therefore  the  court  bad  no  jurisdiction.  The 
argument  on  this  point  is  fully  stated  in  the  charge  of  the 
Court. 

2.  That  the  petit  jury  were  not  duly  returned  and  impan- 
nelled.  The  ground  of  this  objection  was,  that  sixteen  jury- 
men were  summoned  from  the  county  of  Newport,  where  the 
offence  was  committed,  on  a  day  of  the  term  previous  to  that 
in  which  the  Indictment  was  found  by  the  Grand  Jury,  where- 
as the  counsel  contended  that  the  venire  for  this  purpose,  un- 
der the  29th  section  of  the  Judicial  act  of  1789,  ch.  20, 
should  not  have  been  until  after  the  prisoner  had  pleaded. 
But  the  Court  instantly  overruled  this  objection,  as  forming 
no  part  of  the  issue  on  trial  before  the  Jury,  leaving  the  ob- 
jection, which  they  thought  of  little  weight,  to  be  moved 
afterwards  on  a  motion  for  a  new  trial,  if  the  counsel  should 
think  there  was  any  thing  in  it. 

3.  That  the  trial  under  the  same  section  of  the  Judicial 
act  of  1789,  ought  to  have  been  in  the  County  of  Newport; 
but  the  Court  overruled  this  objection  also,  for  a  similar 
reason,  and  for  this  further  reason,  that  no  application  had 
been  made  to  the  Court  for  this  purpose,  either  by  the  pri- 
soner or  the  United  States. 

4.  That  the  offence  committed  by  the  prisoner  amounted 
to  manslaughter  only  —  and  not  to  murder,  and  the  counsel 
argued  very  much  at  large  on  this  point,  and  cited  the  fol- 
lowing authorities— 4  BL  Comm.  191,  192,  357.  Gill  Evid. 
(Loffl.)  738,  780,  740.  1  Hale  P.  C.  455,  456,  499,  465. 
Forster  Cr.  L.  290,  240,  292.  2  L.  Raym.  1296,  1492.  1 
Hawk.  P.  C.  192.  5  Burr.  2796.  1  East  P.  C.  236,  244, 
760,  87.  4  Hawk.  P.  C.  425.  ^  36.  Co.  Litt.  282.  1  Esp.  N. 
P.  312.  1  Dall.  114. 

Robbiru  for  the  United  States,  contested  all  the  points, 
and  on  the  last  point  cited  in  addition  to  the  other  autho- 
rities 4  Bl.  Comm.  195,  198,  199. 
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STORY,  J.  in  summing  up  to  the  Jury,  said  —  The  first 
question  for  the  consideration  of  the  Jury,  is,  whether  the  of- 
fence is  proved  to  be  committed  as  alleged  in  the  Indictment, 
in  a  place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States.  — If  so,  then  the  crime  falls  within  the  prohi- 
bitions of  the  3d  or  7th  sections  of  the  act  of  1790  ch.  9,  and 
is  clearly  cognizable  by  this  Court ;  if  otherwise  then  the 
jurisdiction  entirely  (Edk,  and  it  is  quite  immaterial  to  us,  what 
other  court  possesses  jurisdiction.  It  is  completely  proved 
by  the  evidence,  that  Fort  Adams,  the  place  in  which  the 
offence  was  committed,  is  the  property  of  the  United 
States,  having  been  duly  purchased  by  the  President' more 
than  nineteen  years  ago,  under  the  authority  of  an  act  of 
Congress,  (as  we  shall  presently  see)  and  ever  since  exclu- 
sively possessed  by  the  United  States.  Copies  of  the  deeds 
are  now  before  us,  and  their  sufficiency  to  pass  the  fee  of 
the  lands  is  not  now  disputed.  —  But  although  the  United 
States  may  well  purchase  and  hold  lands  for  public  purposes, 
within  the  territorial  limits  of  a  state,  this  does  not  of  itself 
oust  the  jurisdiction  or  sovereignty  of  such  State  over  the 
lands  so  purchased.  It  remains  until  the  State  has  relinquish- 
ed its  authority  over  the  land  either  expressly  or  by  neces- 
sary implication. 

The  Constitution  of  the  United  States  declares  that  Con- 
gress shall  have  power  to  exercise  ^*  exchistve  legislation  "  in 
all  ''cases  whatsoever"  over  all  places  purchased  by  the 
consent  of  the  Legislature  of  the  State  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards and  other  needful  buildings.  When  therefore  a  pur- 
chase of  land  for  any  of  these  purposes  is  made  by  the  nation- 
al government,  and  the  State  L^islature  has  given  its  consent 
to  the  purchase,  the  land  so  purchased  by  the  very  terms  of 
the  constitution  ipso  facto  falls  within  the  exclusive  legislation 
of  Congress,  and  the  State  jurisdiction  is  completely  ousted. 
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This  is  the  necessary  resulti  for  exclusive  junBdiction  is 
the  sttendant  upon  exclusive  legislalion ;  and  the  con- 
sent of  the  State  legislature  is  by  the  very  terms  of  the 
constitution,  by  which  all  the  states  are  bound,  and  to  which 
all  are  parties,  a  virtual  surrender  and  cession  of  its  sove- 
reignty over  the  place.  Nor  is  there  any  thing  novel  in  tfaie 
construction.  It  is  under  the  Uke  terms  in  the  same  elause 
of  the  constitutioo  that  exclusive  jurisdiction  is  now  exercised 
by  Congress  in  the  District  of  Columbia ;  for  if  exclusive 
|iidsdi<^ioii  and  exckiaive  legisbtion  do  not  import  the  same 
Ihifig,  the  states  could  not  cede  or  the  United  States  accept 
for  the  purposes  enumerated  in  this  clause,  any  exclusive 
jurisdl^Uon.  And  such  was  manifestly  the  avowed  intention 
of  those  wise  and  gpeajt  men  who  framed  the  constitutioo* 
We  are  then  to  consider  whether  Ihe  United  States  have 
authorized  Ibis  purchase,  and  the  Legislature  of  Rhode  Isl- 
and has  given  its  consent  to  it  By  an  act  of  Congress  of 
the  30th  of  March,  1794,  ch.  9,  several  harbors  and  ports, 
and  ainofig  them,  that  of  Newport,  were  authorised  to  be  for* 
lified  under  the  diiection  of  the  President ;  and  he  was  author- 
ized to  receive  from  any  State,  in  behalf  of  the  United  States, 
a  cession  of  the  lands  on  which  any  of  the  fortifications  with 
the  necessary  buildings  might  be  erected,  or  be  intended  to 
be  erected ;  or  where  such  cessions  should  not  be  made,  to 
purchase  such  lands,  not  being  the  property  of  a  State,  on  be- 
half of  the  United  States.  The  Legislature  of  Rhode-Island, 
in  furtherance  of  this  object,  by  an  act  passed  in  the  same 
y^ar  (I),  authorized  any  town  or  person  in  the  State,  by  and 
with  the  consent  of  the  Governor  of  the  State,  to  sell  and 
dispose  of  to  the  President,  for  the  use  of  the  United  Suttes, 
all  such  lands  as  should  be  deemed  necessary  to  erect  fortifi- 
cations upon,  for  the  defence  of  the  port  and  harbor  of  New- 
port, and  to  execute  deeds  thereof  in  due  form  of  law.    The 


(1)  Rhode  Island  Laws,  p.  551. 
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act  contains  a  proviso  that  all  civil  and  criminal  processes 
issued  under  the  authority  of  the  state,  or  any  officer  there- 
of, may  be  executed  on  the  lands  so  ceded,  and  v^ithin  the 
fortifications  virhich  may  be  erected  thereon,  in  the  same  way 
and  manner  as  if  such  lands  had  not  been  ceded  as  aforesaid. 
The  Governor  of  Rhode-Island  gave  his  consent  in  vt^riting 
to  the  purchase  of  the  lands  in  question  in  due  form  by  a 
certificate  on  the  original  deeds.  The  ailment  of  the  pris- 
oner's counsel  is,  in  the  first  place,  that  the  act  of  Rhode- 
Island  contains  no  cession  of  jurisdiction  in  terms,  and  the 
consent  of  the  Legislature  through  the  Governor  to  the  pur- 
chase is  not  a  virtual  cession  of  its  sovereignty  over  the 
place.  That  argument  has  been  sufficiently  considered  al- 
ready, and  stands  repudiated  by  the  express  terms  of  the 
constitution.  The  Counsel  for  the  prisoner  next  contehd 
that  the  State  has  retained  a  concurrent  jurisdiction  over  the 
place ;  and  if  so,  then  the  averment  in  the  Indictment  is  not 
supported  in  point  of  fact.  This  leads  us  to  the  considera- 
tion of  the  true  intent  and  effect  of  the  proviso  already  men- 
tioned. In  its  terms  it  certainly  does  not  contain  any  reser- 
Tation  of  concurrent  jurisdiction  or  legislation.  It  provides 
only  that  civil  and  criminal  processes,  issued  under  the  au- 
thority of  the  State,  which  must  of  course  be  for  acts  done 
within,  and  cognizable  by,  the  State,  may  be  executed  within 
the  ceded  lands,  notwithstanding  the  cession.  Not  a  word  is 
said  from  which  we  can  infer  that  it  was  intended  that  the 
State  should  have  a  right  to  punish  for  acts  done  within  the 
ceded  lands.  The  whole  apparent  object  is  answered  by 
considering  the  clause  as  meant  to  prevent  these  lands  from 
becoming  a  sanctuary  for  fugitives  from  justice,  for  acts  done 
within  the  acknowledged  jurisdiction  of  the  State.  Now 
there  is  nothing  incompatible  with  the  exclusive  sovereignty 
or  jurisdiction  of  one  State,  that  it  should  permit  another 
State,  in  such  cases,  to  execute  its  processes  within  its  limits. 
And  a  cession,  or  exclusive  jurisdiction,  may  well  be  made 
6» 
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with  a  reservation  of  a  right  of  this  Dature,  which  then  ope- 
sates  only  as  a  condition  annexed  to  the  cession,  and  as  an 
agreement  of  the  new  sovereign  to  permit  its  free  exercise 
as  quoad  hoe  his  own  process.  This  is  the  light  in  which 
clauses  of  this  nature,  (which  are  very  frequent  in  grants 
made  by  the  States  to  the  United  States j)  have  been  received 
by  this  Court  on  various  occasions,  on  which  the  subject  has 
been  heretofore  brought  before  it  for  consideration ;  and  it  is 
the  same  light  in  which  it  has  also  been  received  by  a  very 
learned  State  Court  (2).  In  our  judgment  it  comports  en* 
tirely  with  the  apparent  intention  of  the  parties,  and  gives  effect 
to  acts  which  might  otherwise  perhaps  be  construed  entirely 
nuga.t4ry.  For  it  may  well  be  doubted  whether  Congress 
are,  by  the  terms  of  the  constitution,  at  liberty  to  purchase 
lands  for  forts,  dockyards,  &a  with  the  consent  of  a  State 
Legislature,  where  such  consent  is  so  qualified  that  it  will  not 
justify  the  '^  exclusive  legislation "  of  Congress  there.  It 
may  well  be  doubted  if  such  consent  be  not  utterly  void. 
Ut  res  magis  vakat  quam  pereat^  we  are  bound  to  give  the 
present  act  a  different  construction,  if  it  may  reasonably  be 
done ;  and  we  have  not  the  lea|^  hesitation  in  declaring  that 
the  true  interpretation  of  the  present  pr6viso  leaves  the  sole 
and  exclusive  jurisdiction  of  Fort  Adams  in  the  Udited  States. 
As  to  the  law  applicable  to  the  merits  of  the  case,  although 
a  great  variety  of  cases  have  been  cited,  some  of  which  are 
of  great  and  some  of  very  little  authority,  yet  the  doctrine  for 
the  deliberate  consideration  of  the  Jury  lies  within  a  narrow 
Qompass.  It  is  conceded  on  all  sides  that  the  {Mrisoner's  of- 
fence, at  least,  amounts  to  manslaughter.  Whether  it 
amounts  to  murder  depends  upon  the  point  whether  the  act 
was  done  "  with  malice  aforethought."  Now  the  legal  no- 
tion of  malice  is  not  confined  to  cases  where  the  crime  has 
been  committed  ip  cool  Uood,  with  deliberate  cruelty,  and 

(2)  Commonwealth  v.  Gary,  8  Mass.  R.  72, 
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in  execution  of  a  settled  defiign ;  as  where  a  person  delibe- 
mtdj  plans  the  destnictioD  of  another  by  assassination  or 
poisoniog.  But  it  includes  also  all  cases  of  homicide,  howev- 
er sudden,  which  are  attended  witfi  such  cruel  ctrcumstances 
as  are  the  ordinary  symptoms  of  a  wicked,  depraved  and  ma- 
lignant spirit,  or,  (to  use  the  language  of  Sir  Michael  Foster,) 
with  such  circumstances  as  carry  in  them  "  the  plain  indica^ 
tiotts  of  a  heart  regardless  of  social  duty,  and  fatally  bent  on 
mischief/'  —  Foster,  Cr.  Law,  257.  It  is  not  therefore  every 
tffivipl  provocation  whidi  in  point  of  law  amounts  to  an  as- 
sault, or  even  a  blow  that  will  reduce  the  crime  to  man- 
slai^ter.  If  the  punishment  inflicted  by  the  party  killing 
be  outrageous  in  its  nature  or  continuance,  and  beyond  all 
proportion  to  the  ofience,  it  is  rather  to  be  attributed  to  the 
effect  of  a  brutal  and  diabolical  malignity,  the  genuine  mal- 
ice of  the  law,  than  of  human  frailty ;  and  therefore  the 
crime  will  amount  to  murder  in  such  cases,  notwithstanding 
the  provocation. —  1  East,  P.  C.  334.  Nor  is  it  any  l^;al 
extenuation  of  the  offence,  that  the  party  killing  is  very  irri- 
table and  easily  excited  to  the  most  ungovernable  passion 
by  slight  provocation.  These  are  the  common  attendants 
upon  a  cruel  arid  revengeful  disposition.  There  must  be  a 
reasonable  provocation,  such  as  would  awaken  passion  in 
reasonable  men,  before  the  law  will  hold  the  party  in  any 
degree  excused  on  the  score  of  human  infirmity.  Such  is 
the  case  of  offering  indignity  to  a  man's  person,  by  pulling 
him  violently  by  the  nose. 

In  cases  too  of  homicide  upon  provocation,  much  depends 
upon  the  instrument  employed,  and  upon  the  manner  of 
chastisement.  If  the  instrument  be  such  in  its  nature  as  is 
likely  to  endanger  life,  as  a  sword  or  a  musket,  and  the  pro- 
vocation be  slight,  and  death  ensue,  the  party  killing  will  be 
guilty  of  murder.  Much  more  will  it  be  murder  if  in  such 
case  the  party  killing  shoot  at  the  other  with  intent  to  kill. 
But  if  the  instrument  be  not  of  a  deadly  nature,  nor  used 
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with  brutal  violence;  but  the  chastisement  may  be  fairly 
attributed  to  an  intention  to  correct  and  not  to  gratify  a  cruel 
and  malignant  spirit  of  revenge,  the  crime  will  amount 
only  to  manslaughter.  -^  1  East,  P.  C.  235. 

These  are  the  material  principles  of  law,  which  I  deem  it 
necessary  to  bring  to  the  consideration  of  the  Jury.  If  upon 
weighing  the  facts  they  are  satisfied  that  there  was  not  a 
reasonable  provocation  in  the  present  case,  but  that  it  was 
slight,  and  the  punishment  utterly  disproportioned  to  the  of- 
fence ;  if  they  are  satisfied  that  the  party  was  stimulated  by 
a  malignant  spirit  of  revenge,  and  diabolical  fury,  and  sought 
the  life  of  the  deceased  with  brutal  passion,  having  received 
no  injury  that  ought  to  provoke  a  reasonable  man  to  such  an 
act,  then  the  prisoner  is  guilty  of  murder  —  if  otherwise,  then 
he  is  guilty  of  manslaughter  only. 

Verdict,  guilty  of  murder. 

A  motion  was  made  for  a  new  trial,  and  the  motion  was  ar- 
gued at  June  Term,  1820,  at  Newport,  and  the  opinion  of 
the  Court  delivered  thereon. 
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Hon.  JOHN  DAVIS,  District  Judge. 


UvrrxD  STATXi*  v.  Edwakd  Kxhdricx. 

Ax  indictment  for  perjury  cannot  be  sustained  on  the  7th  and  9th  sections  of 
the  act  of  29th  of  Julj,  1813,  ch.  34,  granting  a  bountj  to  vessels  engaged 
m  the  fisheries,  unless  the  certificate  requtzed  by  the  7th  section  be  sworn 
to  bj  the  some  person,  (whether  owner  of  the  Tessel  or  his  agent  or  rep- 
resentatiye,)  who  signg  the  certificate.  If  the  owner  signs  the  certificate 
and  the  agent  swears  to  it,  the  case  is  not  within  tlie  statute. 

Indictment  against  the  defendant  for  perjury,  founded  on 
the  9th  section  of  the  act  of  29th  July,  1813,  ch.  34,  grant- 
ing a  bounty  to  vessels  engaged  in  the  fisheries.  The  o^h 
and  €th  sections  of  the  act  provide  for  the  allowance  and 
payment  of  tlie  bounty.  The  7th  section  enacts  that  the 
owner  or  owners  of  every  fishing  vessel,  &c.  his  or  their 
agent  or  lawful  representative,  shall,  previous  to  receiving  the 
allowance  made  by  the  act,  produce  to  the  Collector  who 
is  authorized  to  pay  the  same,  the  original  agreement  made 
with  the  fishermen  employed  on  board  of  the  vessel,  <<  and 
also  a  certificate  to  be  by  him  or  them  subscribed^  therein  men- 
tioning the  particular  days  on  which  such  vessel  sailed  and 
returned  on  the  several  voyages  or  fares  she  may  have  made 
in  the  preceding  fishing  season,  to  the  truth  of  which  he  or 
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they  shall  swear  or  affirm  before  the  Collector  aforesaid." 
The  9th  section  declares  that  any  person  who  shall  iQake 
any  false  declaration  on  oath  or  affirmation,  required  by  this 
act,  being  duly  convicted,  shall  be  deemed  guilty  of  perjury, 
&c. 

The  Ihdictment  alleged  (and  so  the  fact  appeared  at  the 
trial,)  that  the  certificate  was  signed  by  TheaphUus  CroweUj 
the  owner  of  the  vessel,  and  that  the  oath  was  taken  by  the 
defendant  as  agent  of  the  owner. 

Prescotty  for  the  defendant,  objected  that  under  these  cir- 
cumstances the  indictment  was  not  within  the  contemplation 
of  the  Statute,  and  Bhlce  (District  Attorney)  argued  e 
contra. 

STORY,  J.  It  is  the  decided  opinion  of  the  Court  that 
this  Indictment  cannot  be  sustained  upon  the  Statute.  The 
7th  section  manifestly  supposes  and  requires  that  the  oath 
should  be  taken  by  the  same  person  who  signs  the  certificate, 
whether  it  be  signed  by  the  owner  or  his  agent  or  represent- 
ative. .  It  surely  cannot  be  supposed  that  one  person  is  to 
be  sworn  to  the  truth  of  another  person's  certificate.  Here 
the  certificate  is  signed  by  the  owner,  and  the  ^oath  is  taken 
by  the  defendant,  who  is  stated  to  be  agent  of  the  owner. 
The  grossest  frauds  might  be  committed  if  this  practice  were 
allowed  to  prevail,  for  a  stranger  might  swear  to  the  facts 
from  an  innocent  belief  of  their  existence  from  the  certificate 
of  the  owner,  and  the  owner  might  fraudulently  sign  the 
certificate  and  escape  the  penalty  of  the  act.  The  objection 
is  fatal. 
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United  States  v.  Wii^liam  Sladi. 

Ah  Extent  under  the  Statute  of  Massachusetts^  of  1784,  upon  Real  Estate  is 
not  good,  unless  it  appear  by  tbe  return  that  all  the  Appraisers  are  sunmi  ' 
— nor  unless  all  the  Appraisers  concur  in  the  appraisement. 

But  It  is  not  necessary  to  the  validity  of  the  levy,  as  between  the  parties 
and  their  privies,  that  the  levy  should  be  recorded  within  the  three  months 
prescribed  by  the  Statute ;  nor  that  a  certificate  of  the  appraisement 
should  be  made  and  signed  by  the  Appraisers.  It  is  sufficient  that  the 
offieers's  return  contains  all  the  facte  necessary  to  make  the  levy  valid. 

Wbit  of  EiTTRT  couDting  OD  the  geisin  of  the  United  States 
within  twenty  years,  and  a  disseisin  by.  the  Tenant.  Plea, 
nul  ditseinn. 

At  the  trial,  the  title  of  the  United  States  appeared  to  be 
under  an  execution  dated  the  10th  of  April,  1805,  and  issued 
CD  a  judgment  recorered  by  the  United  States  against  *  one 
John  Bowers,  the  owner  of  the  land,  at  the  March  Term 
of  the  District  Court  of  Massachusetts  District,  A.  D.  1605. 
Tbe  levy  was  made  by  the  Marshal  of  the  District,  on  the 
13th  day  of  May,  1805,  and  was  duly  returned  into  the 
Clerk's  office,  but  was  not  recorded  in  Bristol  county,  where 
the  land  lies,  until  the  29th  day  of  September,  1818.  The 
Marshal's  return  stated  in  substance  that  he  had  levied  the 
execution  on  the  land,  the  reversion  of  which  was  the  prop- 
erty of  Bowers,  describing  its  boundaries;  that  he  caused 
three  discreet  and  disinterested  men,  freeholders  of  the  said 
county,  one  chosen  by  the  United  States,  (the  creditor,)  one 
chosen  by  Bowers,  (the  debtor,)  and  one  by  the  Marshal,  to 
be  sworn  before  one  of  the  Justices  of  the  Peace  for  the  same 
county,  faithfully  and  impartially  to  appraise  such  real  estate 
as  should  be  shown  to  them,  as  by  the  Justice's  certificate  on 
the  same  execution  appeared ;  who  appraised  the  land  at 
$1582.45,  to  satisfy  the  execution  and  all  fees;  and  that  he 
delivered  seisin  and  possession  of  said  estate  to  H.  B.  in  be- 
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half  of  the  United  ^tates.  There  was  no  certificate  by  the 
appraisers  that  they  were  freeholders,  or  of  their  appraise- 
ment, or  of  their  doings  on  the  premises.  It  was  further 
proved  that  Bowers  was  entitled  to  the  Reversion  in  the  land 
subject  to  an  estate  in  dower,  which  had  now  expired. 

WUliam  SulUvan^  for  the  Tenant,  contended  that  the  exe- 
cution wa&  not  Well  levied  on  the  demanded  premises. 

1st,  Because  there  was  no  return  or  certificate  by  the  ap- 
praisers, the  return  of  the  officer  not  being  sufficient  for  that 
purpose. 

2d,  Because  the  execution  was  not  recorded  in  the  coun*- 
ty  where  the  land  lies,  within  three  months  after  the  levy. 

But  the  Court  overruled  both  objections,  reserving  the 
points  for  further  consideration,  if  the  verdict  should  be 
against  the  Tenant,  and  suffered  the  papers  to  go  to  the  Jury. 

The  Tenant  then  claimed  title  to  the  demanded  premises 
on  a  judgment  recovered  by  himself  against  Bowers,  ai  the 
October  Term  of  the  Court  of  Common  Pleas^  of  Bristol 
county,  1809,  and  a  levy  on  the  execution,  issued  thereon 
on  the  9th  of  the  ensuing  November,  which  was  duly  record- 
ed within  three  months.  The  return  was  signed  by  two  of 
the  appraisers  only,  and  do  reason  was  assigned  on  the  re- 
turn for  this  omission.  But  by  a  deposition  of  the  third  ap- 
praiser, offered  in  evidence  by  the  Tenant,  it  appeared  that 
he  refused  to  join  in  the  appraisement,  tliinking  it  too  low.^ 
It  further  appeared  on  the  return,  that  but  two  of  the  ap- 
praisers were  sworn,  and  the  third  was  affirmed. 

Blakcy  District  Attorney,  for  the  United  States,  objected  to 
the  Tenant's  title  for  both  reasons,  viz. 

1st,  That  all  the  appraisers  were  not  sworn. 

2dE,  That  the  return  was  not  signed  by  all  of  them,  or  some? 
reason  assigned  for  the  onussioo* 
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The  objections  were  sustained  by  the  Court ;  and  a  rer- 
diet  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  upon  the  points  made  at  the  trial. 

And  now  TV.  Sullivan,  having  previously  moved  for  a  new 
trial,  and  the  case  coming  on  for  argument,  admitted  that  up- 
on examination  of  the  authorities  he  could  not  sustain  his  ob- 
jections to  the  plaintiff's  levy ;  but  he  endeavored  to  main- 
tain the  sufficiency  of  the  Tenant's  levy,  supposing  that  a  re- 
cord within  three  months  was  indispensable  to  the  title  of  the 
plaintiffs,  as  against  other  purchasers.  He  cited  on  the  sub- 
ject, Norcross  v.  Widgery,  2  Mass.  Rep.  506 ;  Pidge  v,  Ty- 
ler, 4  Mass.  Rep.  541 ;  Farnsworth  v.  Childs,  4  Mass.  Rep. 
637  ;  Williams  v.  Amory,  14  Mass.  Rep.  30. 

Blake  cited  the  following  additional  authorities.  Eddy  v. 
Knap,  2  Mass.  Rep.  154;  Ladd  v.  Blunt,  4  Mass.  Rep. 
402;  Tate  v.  Anderson,  9  Mass.  Rep  92;  Whitman  v. 
Tyler,  8  Mass.  Rep.  284  ;  M'Lellan  v.  Whitney,  15  Mass. 
137. 

STORY,  J.  The  statute  of  Massachusetts  of  the  17th  of 
March,  1784,  enacts,  that  when  any  judgment  creditor  shall 
think  proper  to  levy  his  execution  on  his  debtor's  real  estate, 
the  officer  to  whom  it  is  directed  shall  cause  three  disinter- 
ested and  discreet  freeholders  in  the  county  where  the  land 
lies,  one  to  be  chosen  by  the  creditor,  one  by  the  debtor,  and 
a  third  by  the  officer ;  and  in  case  the  debtor  shall  neglect  or 
refuse  to  choose,  the  officer  shall  appoint  one  for  the  debtor, 
to  be  sworn  before  a  Justice  of  the  Peace  for  the  county, 
fidthfttlly  and  impartially  to  appraise  such  real  estate  as  shall 
be  shown  to  them,  to  satisfy  the  execution,  and  shall  set  out 
such  estate  by  metes  and  bounds,  and  the  officer  shall  deliv- 
er seisin  and  possession  to  the  creditor.  And  the  statute  then 
declares  ^<  which  execution  being  returned  with  the  doings 
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tbereon  into  tbe  oleifc's  office,  and  befove  such  rekini  into 
the  deA's  office  or  aftervaidsy  and  within  three  months,  the 
same  shall  be  recorded  in  tbe  Ngistry  of  deeds  in  tbe  comity 
where  the  land  lies,  shall  make  as  good  a  tide  to  such  credi- 
tor or  creditcnrB,  his  or  their  heirs  and  assig&s,  as  the  debtor 
had  therein." 

In  questions  of  local  law,  aad  in  the  interpretation  of  State 
Statutes,  it  is  a  great  relief  to  my  mind,  when  I  ^m  Me  to 
resort  to  decisions  already  made  by  State  tribunals,  irateud 
of  being  myself  conpelled  to  give  a  construction  to  them  for 
the  first  time.  The  Courts  of  the  United  States  in  cases  of 
this  sort,  have  invariably  acUiered  to  tbe  State  decknons,  with- 
oat  entertaining  any  question  as  to  their  original  fuopriety^ 
whenever  there  has  appeared  a  fixed  and  unequivooal  rule 
for  their  guidance.  And  this  has  been  done  not  only 
from  a  spirit  of  comky ;  but  ako  from  considerations  of  pub- 
lic policy,  and  public  inteKesL  If  it  be  of  importance  that 
there  should  be  an  end  of  litigation,  it  is  not  of  less  impor- 
tance, that  the  roles  by  winch  private  riglrts  are  to  be  ascer- 
tained, should  be  uniform  and  consistent ;  and  that  our  dti- 
zens  should  not  be  delivered  over  to  endless  doubts  from 
conflicting  jurisdictions. 

When  this  case  was  first  opened,  impressed  as  I  was  witb 
tbe  uniformity  of  the  practice  in  tbe  ooimty  where  I  was  bred, 
to  include  in  the  return  of  every  levy  of  Teal  estate,  a  cer- 
tificate by  the  appraisers,  of  thefar  doings,  it  struck  me  that 
there  was  a  good  deal  of  weight  in  tbe  objection  «iged  at  tbe 
bar  on  this  point  against  the  title  of  tbe  Uniled  States.  It 
was  then  suggested,  that  the  objecticm  had  been  ezpraasiy 
overruled  in  the  State  Courts.  The  case  aUoded  to  is  Wil- 
liams «.  Amory,  (14  Mass.  Rep.  90.)  where  the  point  was 
directly  decided ;  and  I  am  entirely  satisfied  wUh  the  reasons, 
upon  which  the  dedsion  is  founded.  The  first  objection, 
therefore,  to  tiie  title  of  the  United  States,  is  untenable.  And 
the  second  objection,  that  the  levy  was  not  recorded  io  the 
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regvtiy  of  deeife  wHhm  the  time  pffesGribed  bj  tbe  Statute, 
rnvBt  in  like  mmimer  be  abandoned,  for  aa  between  the  par- 
tier  to  the  ejBOcution  k  has  been  settled  to  be  immaterial  (1) ; 
and  anleaa  the  Tenant  can  show  a  good  title  in  himself,  he 
cannot  ecaitest  Aat  of  the  United  States. 

We  aie  driveD  therefore  to  couider  the  sitfficteney  of  the 
fide  of  the  Tenant  as  aa  execntion  creditor.    And  it  appears 
to  ne,  that  botfi  of  the  objections  takes  to  that  title  by  the 
oansel  far  the  United  States,  are  &tah      The  general  tnls 
is,  thai  wiinfe  the  party  takes  by  a  statote  extent,  ev  tilfe  on 
recoid,  everj  thieg^  essentia)  to  that  tide  mest  be  apparent 
npoB  the  record.    The  Statute  expressly  requires  that  the 
appraisers^  dmH  be.  sworn,  and  here  one  of  them  ifas  merely 
afirmeJL     No  snch  substitution  is  authorised  by  the  terms  of 
the  Act ;  and  it  is  not  for  Courts  of  Justice  to  tnapflky  the  de* 
feet  (9).     Itt  the  next  frface,  two  only  of  the  appraisers  con- 
curred in  the  appraisement,  and  no  reason  is  assigned  for  the 
nonconcurrence  of  the  third.     The  act  requires  the  appraise- 
ment to  be  made  by  all  the  appraisers ;  and  I  am  not  aware 
that  it  has  ever  been  held  that  an  appraisement  by  two  only,' is 
under  any  circumstances  yalid.    If  the  appraisefiient  be  made 
by  all,  though  the  certificate  thereof  be  signed  only  by  two,  it 
may  be  good,  if  a  good  reason  be  stated  for  the  omission,  such 
as  the  death  of  a  third  appraiser.      I  mean  to  confine  this 
language  to  cases  where  the  certificate  forms  a  part  of  the  re- 
turn, and  may  be  referred  to  to  correct  any  ambiguity  in  the 
return ;  for  as  it  is  now  settled  that  the  certificate  of  the  ap- 
praisers is  unnecessary ;  if  the  return  of  the  ofiicer  be  oth- 
erwise sufiicient,  the  terms  and  signing  of  the  certificate  be- 

(1)  BTLellan  v.  Whitney,  15  Mass.  137.  — Ladd  v.  Blunt,  4  Mass. 
Eep.402. 

(2)  The  Statute  of  28th  February,  1811,  ch.  127,  has  authorized  an  af- 
firmation instead  of  an  oath  to  be  made  by  Quakers,  before  they  enter 
<Mi  the  discharge  of  any  office,  place  or  business,  or  on  any  other  lawfbl 
occasion,  where  an  oa^  is  required.  The  levy  in  this  case  was  beforil 
that  Statute. 
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come  altogether  immaterial.  It  is  in  this  way  that  I  under- 
stand the  doctrine  laid  down  in  Whitman  t^.  Tyler  (8  Mass. 
Rep.  284)  ;  otherwise  it  would  be  inconsistent  with  that  held 
in  Williams  i;.  Amory,  (14  Mass.  R.  20).  Parol  proof  can- 
not be  admitted  to  show  that  the  third  appraiser  did  concur, 
for  it  must  appear  by  the  return  of  the  officer.  And  if  it 
could  be  admitted,  his  own  deposition,  now  in  Court,  would 
prove  that  he  never  did  concur  in  the  appraisement,  (as  in- 
deed is  necessarily  to  be  inferred  from  the  return  itself)  but 
dissented  for  a  sufficient  cause,  viz.  that  the  appraisement,  was 
too  low  in  value,  a  cause  however  which  destroys  the  levy ; 
for  an  appraisement  by  two  appraisers  only  is,  as  I  conceive, 
a  mere  nullity.  For  both  causes,  therefore,  the  extent  of  the 
Tenant  conveyed  no  title  to  him  in  the  land  in  question,  it 
being  in  substance  defective. 

Judgment  for  the  United  States. 
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RoEZET  Watt  v.  Robihsor  Potxxe. 

« 

Ie  tieivtf,  a  sei»  4emui4  and  leftMii  is  not  is  all  oMse  erMenee  of  aeeBTor* 
sion.  Where  the  demand  i»  made  by  an  agent,  and  the  refosal  is  for  de» 
feet  of  authority  in  the  agent^  or  for  a  refasal  to  show  his  authority,  it  is 
not  evidence  of  a  conversion.  MXtr  where  there  is  no  request  to  see  the 
anthoB^,  oad  the  reteal  to  deliver  the  profnitj  turns  on  other  dbtincC 
grooads. 

A  master  of  a  ship  loaded  on  fteight,  and  having  no  consignment  of  the 
cargo,  has  no  right  to  pledge  or  sell  any  part  of  the  cargo  at  an  intermed- 
iate  port,  sliert  of  the  port  of  destination,  except  for  necessary  repairs  and^ 
eziMn0es^,to  enable  htm  to  perfbrm  the  voyage.  If  he  break  up  the  voy- 
age St  an  intezmadiaJEe  port^  he  has  no  authority  to  sell  any  paxt  of  the  car- 
go to  pay  for  advances  to  him  to  repair  the  ahip  for  a  new  voyage,  or  to 
pay  seamen's  wages. 

Where  goods  are  landed  at  s«cfe  intermediate  port,  open  the  ground  of  ne* 
oessity,  for  the  purpose  of  being  rerezpoited^  (they  being  prohibited  by 
law  from  importation)  on  payment  of  doties,  and  they  are  there  tortiously 
converted,  the  wrong  doer  has  no  right  to  a  deduction  from  the  damages, 
oftheaEioiiEt  of  the  duties  which  would  have  beeome  payable  on  the 
goodr,  if  r^gidarly  impette^  b«t  the  rule  ef  dBmages  k  te  markst  valne 
of  the  goods  at  the  tune  of  thft  coaEaxnon. 

TftovER  for  two  hundred  and  three  hogsheads  of  Rum 
The  plaintiff,  a  merchant  of  Jamaica,  in  March,  1819,  ship- 
ped under  a  charter  party  on  board  of  the  British  brig  Fame, 
of  Liverpool,* James  Handy,  master,  a  large  quantity  of  rum, 
on  a  voyage  to  Quebec,  in  Canada,  consigned  to  Messrs.  Er- 
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vin,  M'Enight  &  Co.  of  that  place,  for  sale.      The  brig,  by 
the  charter  party,  was  to  go  from  Jamaica  to  Quebec,  and  « 
thence  to  return  to  Jamaica.      The  charter  party  stipulated 
for  the  payment  of  the  freight  of  the  outward  voyage  in  ad- 
vance, to  the  amount  of  4007.  sterling. 

The  vessel,  after  sailing  on  the  voyage,  put  into  Charleston 
in  Soutl^-Carolina,  in  distress,  and  after  undeigoing  repairs 
there,  resumed  her  voyage,  and  afterwards  put  into  Newport, 
Rhode-Island,  under  the  same  pretence.  Here  the  master 
acting,  as  was  suggested,  with  fraudulent  intentions,  broke  up 
the  voyage,  procured  a  survey  of  the  brig,  and  under  this  sur- 
vey, which  was  without  the  sanction  of  any  public  authority, 
she  was  reported  unseaworthy,  and  as  such  was  sold  for  a 
trifling  sum  at  public  auction,  and  bought  in  by  the  defendant 
Potter,  as  he  suggested,  for  the  master,  and  soon  afterwards 
she  was  refitted  by  the  master,  and  sailed  under  his  command 
on  a  new  voyage  to  Wilmington  in  North-Carolina.  On  her 
arrival  at  Newport,  as  the  importation  of  goods  from  a  British 
colony,  in  a  British  ship,  was  prohibited  by  the  late  Act  of 
Congress,  the  cargo  was  landed  and  warehoused  under  the 
authority  and  keys  of  the  Government,  in  the  warehouse  of 
the  defendant,  whom  the  master  appointed  his  agent,  and  to 
whom  he  consigned  the  vessel  and  cargo,  without  the  know- 
ledge of  the  owners.  The  defendant  acted  as  the  agent  and 
adviser  of  the  master  in  all  the  subsequent  proceedings. 

Afterwards,  on  the  3d  of  August,  1819,  the  master  procur- 
ed an  entry  at  the  Custom-House,  of  part  of  the  caigo,  and 
among  other  things,  of  36  puncheons  of  rum,  a  part  of  the 
plaintiff's  shipment^  for  the  purpose  of  paying  the  alleged  ex- 
.penses  out  of  the  proceeds,  after  deducting  the  duties  due 
"thereon.  This  portion  of  the  caigo  so  entered,  was  after- 
awards  sold  at  public  auction,  and  the  nett  proceeds,  after  all 
deductions,  amounting  to  about  $2,900,  came  into  the  hands 
•of  the  defendant,  who  made  advances  from  time  to  time,  to 
the  master,  as  he  required  them.    The  master,  on  his  arrival 
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at  Newport,  applied  to  Mr.  Gilpia  for  assistaiice  and  advice, 
who  aided  him  in  procuring  the  rum  to  be  entered  for  sale, 
and  advised  with  him  from  time  to  time.  The  residue  of  the 
cargo  which  remained  unsold,  being  principaDy  the  SOO  hogs- 
heads of  rum  now  sued  for,  was,  on  the  departure  of  the  mas- 
ter with  the  brig,  left  in  tfa^  custody  of  Potter,  and  in  his 
warehouse  under  the  locks  of  the  Government,  with  a  writ- 
ten authority  to  detain  the  same  for  the  payment  of  $688,  al- 
leged to  be  then  due  to  the  defendant,  for  advances ;  and 
with  directions  to  Potter  to  sell  so  much  as  might  be  neces- 
sary for  that  purpose.  Potter  also  claimed  a  right  to  detain 
them  until  paid  a  sum  for  demurrage,  which  the  master  claun- 
ed,  as  well  as  a  further  sum  due  to  himself,  amounting  in  the 
whole,  with  the  $688,  to  about  $1,500. 

Mr.  Gilpin  afterwards  entertaining  doubts  of  the  correct- 
ness of  the  transactions  of  the  master,  sent,  sometime  in  1819, 
information  of  the  facts  to  the  consignees  at  Quebec,  and  re- 
ceived authority  from  them  to  act  as  their  agent  and  the  agent 
of  the  plaintiff  in  the  business.  He  also  received  in  Februa- 
ry and  March,  1830,  letters  from  the  plaintiff  confirming  his 
agency.  He  was  expressly  authorized,  among  other  things, 
to  demand  the  rum  of  the  defendant,  and  to  pay  any  charges 
which  justly  were  due  him,  and  for  which  the  rum  was  lia- 
ble. 

Mr.  Gilpin  accordingly  on  the  27th  of  March,  1820,  made 
a  demand  of  the  203  puncheons  of  rum'now  in  controversy 
of  the  defendant,  who  declined  delivering  it  up,  unless  the 
whole  de^iand,  amounting  to  about  $1,500,  was  paid  to  him. 
Mr.  Gilpin  did  not  at  this  time  produce  his  authority,  nor  did 
the  defendant  require  it,  but  he  stated  that  h^  was  authoriz- 
ed by  letters  from  the  consignees  and  the  plaintiff;  but  the 
controversy  turning  on  the  refusal  to  deliver  the  rum  unless 
the  whole  account  of  the  defendant  was  paid,  and  Mr  Gilpin 
declining  to  pay  it,  unless  it  was  referred  to  some  gentlemen 
to  determine  its  reasonableness,  the  letters  were  not  produ- 
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ceda  and  th«  defendant  tnatad  then  very  ligbtljr,  at  of  n* 
coaaeqiaonce.  Afterwards  Ihedefenduit  went  t»  Nev-Yodk, 
learing  an  agent  at  Newfort  with  uwtruetiottsdioi  to  ddivier 
thn  ram  uokw  Miu  Gilpin  bad  suflkieAt  aMlbQiity^  and  paid 
the  whole  of  the  aecoaai  ekuned  by  bina.  ^ 

After  thiS),  and  before  the  aetieni  waa  bronght,  Mr.  Gilpia 
caUnd  on  Poller's  agenl^,  Bhnwed  him  a  certificale  Skxh.  the 
Cii0tos»-Hou6e,  yielding  up^  the  enatodjr  of  the  ronr  ibr  the  piu- 
pese  of  i48  being  eiported,.  and  tendeved  him  $SQ4  in  pay- 
ment  cii'all  aiMsennti  dee  to  the  defendani,  and  demanded  the 
rnn» ;  this  he  did>  Ml  admittipg  that  sum  to  be  dne,  but  atap 
ting  that  he  amde  the  leader  merely  to  end  a  dicngreeabla. 
buainesflL  He^  did  net  show^  bin  infltruetions  or  autlKinty,  nar 
did  the  defendant's  o^nt  uA  fet  them;  but  the  hitter  ofier* 
ed  to  deliver  the  nan  tf  the  wbele  amonniof  $  1,500 nnapnid, 
otherwise  he  nsAised  ta  dehrar  iL  The  pcennt  aeiion  am: 
then  brougbL 

At  the  trials  ne^aooount  of  the  items  of  disbmaementa  or 
advanees  waa  prodaced  by  the  defendaal,  to  shear  how  thn 
first  balanee  of  $GS&  aroaSi  or  for  what  purposea  tba  money 
was  advaoced*  '  Bat  it  waa  admitted  that  die  net  pcoceeda 
of  the  rum  aoU  aftec  dedneting  duties  and  cfaaiges,  wese  ahaut 
^2;900^  It  appeaiedi  howevec,  that  a  part  of  the  nihrancea 
were  made  for  the  master's  and  mariners'  wages,  and  for  the 
brig's  repairs.  The  defendant,  at  the  tine  of  the  advanaes, 
knew  that  the  master  was  not  consignee  cl  the  caigoy-andwas 
his  adviser  and  friend  aa  to  aU.  his  transactionn. 

Thacanse  was  aiguedby  Haaaid  aadSeade,  for  the  PUni- 
tiff»  and  by  Robbins  and  Hunttt,  for  the  Defendant^  on  tlia 
paints  stated  if  the  chaige  of  tba  Court* 


STORY,  J.  (alter  asnuning  up  the  fecta.)  The  fint  < 
lion  IS)  vrhether  there  has  been  a  oonveraion  in  this  case.  Thin 
is  a  qiiestina  of  feet  to  be  judged  of  by  die  jury  uader  ail  the 
cifcuaastan^est  A  demand  and  refusal  to  ddiTor  isneS  of  ia^lf 
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a  conversion ;  but  it  is  evidence  from  which  a  jury  may  pre- 
sume a  conversion.  Where  a  demand  is  <na4e  by  an  agent^ 
and  the  party  refuses  to  deliver  to  the  agent,  either  be- 
cause he  has  no  authority,  or  declines  to  produce  it,  such  a 
refusal  under  such  circumstancies,  is  not  even  evidence  of  a 
conversion,  for  every  person  in  possession  of  property,  has  a 
right  to  retain  it,  until  it  is  demanded  by  some  person  having, 
and  if  required,  producing  competent  authority  to  demand  it 
I  agree,  therefojre,  to  the  authorities  cited  at  the  bar  on  this 
point,  and  admit  their  entire  correctness  (1).  But  if  the  re- 
fusal do  not  turn  upon  the  supposed  want  of  authority,  if  the 
party  waives  any  inquiry  into  the  authority,  or  admits  its  suf- 
ficiency, and  puts  his  refusal  upon  another  distinct  ground, 
which  cannot  in  point  of  law  be  supported,  there  the  refusal 
under  such  circumstances,  is  presumptive  evidence  of  a  conver- 
sion. If,  for  instance,  the  party  puts  his  refusal  upon  the 
ground,  that  the  property  is  his  own,  or  that  he  has  a  lien  up- 
on it,  and  such  claim  is  unfounded ;  or  if  his  objection  to  a 
delivery  be  frivolous  or  fraudulent,  there  he  cannot  shelter 
himself  from  the  legal  presumption  of  a  conversion,  which  his 
unjust  refusal  authorizes.  Whoever  undertakes  tortiously  to 
deal  with  the  property  of  another  as  his  own,  or  tortiously 
detains  it  from  the  owner,  is,  in  contemplation  of  law,  guilty 
of  a  conversion  of  it. 

These  principles  may  be  easily  applied  to  the  present  case. 
It  is  not  now  disputed  that  Mr.  Gilpin,  as  agent  of  the  plain- 
tiff, had  full  authority  to  demand  the  property.  If  then  he 
tendered  a  sum  to  the  defendant  more  than  sufiicient  to  pay 
aD  the  just  claims,  which  he  had  against  the  property,  and  if 
the  defendant  was  well  satisfied  of  the  existence  of  Gilpin's 
authority,  and  in  fact  waived  any  particular  examination  of 
it,  claiming  to  retain  the  property  upon  other  distinct  grounds, 
which  cannot  in  point  of  law  be  sustained,  his  refusal  to  de- 

(1)  Etp.  N.  P.  590,  cites  3  Balst  313.  —  Solomons  v.  Dawes,  1  Eep. 
R.83. 
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livef  the  property  to  GilpiB,  in,,  nodet  anob  cirGiiflnluiceSy 
evidaiice  of  a.  coov^rioA  ^f  the  praperlj. 

Tbi9  laads  us  to  a  cenaideratiiM  of  the  daims'  Ml  up  by  the 
defeodaut.  The  prioeiplisa  of  kw  applicable  to  these  dainur 
do  iK>t  i&f  olve  any  seal  difficulty.  Hudy^  the  master^  was 
not  the  coM^nee  of  any  part  of  the  eargo^  and  had  so  other 
coBtcol  0¥er  the  evgOi  thaA  what  belonged  to  him  ia  his 
character  as  mitttei.  The  brig  was  bound  to  ^aAec,  in  C^ 
mdei%  and  under  the  stipubtions  of  the  charter  party,  the  car- 
go was  there  to  be  defiveied  to  the  consigiiees.  Hasdy^  as: 
maiter ,  hud  a  right  in  the  couraa  of  the  Toyage^  in  case  of 
neeesoly,  and  to  emble  him  ^  comidetA  the  voyage,,  to  hy- 
pothecate the  vessel  or  cargo>  ob  to  sell  a  port  of  the  latter, 
finr  the  paymianl  oi  any  necessaxY  ezpeMes  inentred  in  any 
peit  iofto  wUeh,  ilm  vessel  mighl  put  iji  dbtiess  (%  I£^  there- 
iMe,  it  bacaase  oeceaiaiy  to  vepair  the  vessel  at  Newport,  ia 
oidet  U$  ps eeeted  ool  the  loyaes,.  I  have  no  doubt  that  Ae 
maetes  migjht,  upon:  the  faitanfi  of  all  oAm  means  to  ofa^n 
nsosMQ^,  sella,  part  of  the  casgo  for  this  paepoae.  But  if,  on 
the  ether  h«ttd».  there  wse  noi  ioAes^n  to  proaecaae  the  voy- 
age; if  iA  weift  totally  afaaodoned,  either  frandnlBntiy  or 
fiudy,  1  do  exeosdiai^y  doubC^  if  the  master  had  any  aathor- 
i^  wbatseever  ta  sell  soy  part  of  the  caigo  for  the  payncttt 
of  any  expenses,  except  such  as  grew  out  of  the  dsewmstaiH 
ces  ^  the  ca^go  itself.  It  was  not  a  sale  for  the  benefit  of 
the  oa^^go^  not  oeanected  with  the  intereslsi  of  the  voyage ; 
and  that  lliw  ban  noi  invested  hka;  with  aay  autberity  to  my 
lu>0^I^<li^  under  sucit  circuBMtance%  to  apply  one  mail's: 
property  to  anQther  man^  use.  But  I  dwell  die  less  ob  this 
poiAt,  becauaa  thsi  faremnt  suit  ia  not  bioughi  to  contest  the 
sale  aliaaAy  made  of  part  q£  the  cargo,,  as  the  applioatimi  of 
tha  psfiweds.  It  is.  bsomgfai  onl^  for  the  readua  of  the  car- 
go yet  ranaimng  n  the  haiufe  ef  the  defasdant.    In  the  pee- 


(9)  The  GretitudiBe,  3  Rob.  940. 
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case  the  mukr  abBolaletf  broke  op  the  vojisage  al  New- 
port, frtBdoleotly,  as  k  k  cooteaded,  and  certainly  with  miicb 
apparent  TCason,  though  I  do  not  neddle  much  with  that 
qacation.  He  procured  the  brig  to  be  candemned  by  •arvey'* 
on  of  his  own  voluntary  appointment,  and  sold  lier  at  public 
aaction  for  a  pahry  sbm,  as  utterly  unseaworthy.  She  was 
Vong^  ta,  either  for  himsdf  or  for  Potter,  die  defendant,  and 
Ihen  veiitted ;  and  aAerwaids  she  prooeeded  upaa  a  new  en- 
terprise lo  Wilmington,  in  North-Carolina.  In  what  nna- 
ner  and  for  what  purposes  the  proceeds  of  the  cai^go,  which 
was  sdd,  were  applied,  is  unknown  to  the  Court,  for  the  de» 
fondant  has  not  chosen  to  submit  to  us  any  account  whatso- 
ever of  his  proceedings  in  this  respect.  It  does  however  ap* 
pear,  that  the  master  and  seamen's  wages  for  the  voyage,  as 
for  as  dw,  were  paid  out  of  the  proceeds,  as  weH  as  the  ve- 
pairsmade  apon  the  brig.  Now  the  master  certainly  had  mo 
right  to  apply  the  proceeds  of  the  OBLCgo  to  the  payment  of 
his  own  or  the  seaasen^s  wages,  or  to  the  disbursements  and 
eipenses  of  a  new  voyage,  with  wUdi  the  plaintiff  had  no 
eonnenon.  And  if  he  fraadriendy  brake  ap  the  voyage  at 
Newport,  there  is  not  a  pnetence  to  saf ,  that  he  had  any  i^ 
gitimale  authority  over  the  cargo,  beyoad  that  of  providing 
for  its  safe  custody.  Now  the  defendant,  as  the  agent  of  the 
marter,  could  not  place  himself  in  a  better  situation  than  ins 
pnnciiKJ.  He  was  perfectly  conusant  of  all  the  facts,  and 
was  the  adviser  of  thjtmaster;  and  if  he  chose  to  aoake  ad- 
vances to  the  master,  under  each  circumstances,  knowing  him 
not  lo  be  consignee  of  the  caigo,  it  was  at  his  owa  peril. 
The  master  could  not  give  him  any  lien  or  security  on  the 
caqgo  for  such  advances,  anless  he  couM  have  sold  <^  hypo- 
thecated a  part  of  the  floods  for  the  same  purpose ;  and  we 
have  already  seen  that  he  can  do  so  only  in  cases  of  necessi- 
ty in  the  course  and  for  the  accomplishment  of  the  voyage. 
It  is  incumbent,  therefore,  on  the  defendant,  to  show  what 
the  advances  were,  and  for  what  purpopes  made,  and  further 
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to  establish  that  the  case  was  such  in  point  of  necessity,  that 
the  master  might  properly  pledge  the  cai^o  for  such  advan- 
ces. If  he  fail  to  show  the  necessity  of  such  advances ;  or 
if  he  has  been  fully  paid  by  the  proceeds  already  in  his  hands, 
all  that  he  could  justly  claim,  as  against  the  plaintiff;  or  last- 
ly, if  the  sum  tendered  to  him  exceeded  all  that  was  rightful- 
ly his  due,  then  the  refusal  to  deliver  the  203  hogsheads  of 
rum  was  tortious,  and  the  plaintiff  may  well  maintain  the 
present  action.  The  defendant  cannot  set  up  a  lien  on  the 
rum,  which  the  master  had  no  legal  right  to  create.  The 
case,  indeed,  would  warrant  me  in  holding  still  stronger  doc- 
trines ;  but  I  am  persuaded  that  these  are  sufficient  for  its 
decision. 

Another  question  has  been  madb  at  the  bar,  whether  the 
rum,  though  in  the  defendant's  warehouse,  being  under  the 
locks  of  the  Government,  and  in  its  custody,  this  action  can 
be  maintained  against  the  defendant,  it  not  being  in  his  pos- 
session at  the  time  of  the  demand  and  refusal.  But  I  am  of 
opinion,  that  this  question  does  not  in  fact  arise  in  this  case. 
Previous  to  the  ultimate  demand,  the  Government  had  ex- 
pressly relinquished  all  control  and  custody  of  the  rum ;  and 
this  was  made  known  to  the  ^defendant's  agent.  The  de- 
fendant himself  not  only  claimed  at  all  times  to  be  rightfully 
possessed  of  the  property,  subject  to  the  rights  of  the  Gov- 
ernment, but  actually  claimed  a  lien  on  it  to  a  considerable 
exttnt,  founded  on  'this  possession.  Qe  never  relinquished* 
this  possession,  and  it  does  not  under  these  circumstances  lie 
in  his  mouth  to  deny  his  possession  for  one  purpose,  and  as- 
sert it  for  another. 

The  last  question  is,  what  is  the  rule  by  which  the  dama- 
ges, if  the  plaintiff  be  entitled  to  recover,  are  to  be  assessed. 
I  am  of  opinion,  that  the  true  rule  is  the  value  of  the  property 
at  the  market  price,  at  the  time  of  the  conversion.  The  de- 
fendant claims  to  have  a  deduction  made  of  the  amount  of 
duties  which  would  accrue  on  the  rum  if  regularly  imported. 
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At  firsts  I  ioolined  to  think  this  deduction  was  reasonable,  but 
on  reflection,  I  have  changed  mj  opinion.  No  duties  have 
been  paid  upon  the  rum,  no  duties  are  by  law  payable,  for 
the  rum  was  prohibited  from  itnportation  from  Jamaica,  in  a 
British  vessel,  by  the  recent  Act  of  Congress  (3).  The  de- 
fendant never  gave  any  bonds  for  the  payment  of  duties,  and 
is  in  no  shape  liable  to  pay  them.  The  rum  was  landed  for 
re-exportation,  and  the  plaintiff  was  desirous,  with  the  consent 
of  Government,  of  re-exporting  it.  But  the  defendant  has 
wrongfully  prevented  the  re-exportation.  What  right,  then, 
can  the  defendant  have  to  an  allowance  for  duties  which  be 
has  never  paid,  and  is  not  liable  to  pay  ?  What  reason  is 
there,  that  the  plaintiff  should  suffer  a  loss,  which  has  been 
occasioned  by  a  tortious  conversion  of  the  defendant  ?  In  my 
judgment,  it^oes  not  lie  in  the  mouth  of  a  wrong  doer  to  set 
op  such  a  claim.  The  duties  may  never  yet  become  paya- 
ble ;  and  but  for  the  wrongful  act  of  the  defendant,  would  not 
become  payable ;  and  if  any  loss  be  sustained,  it  should  be 
borne  by  the  party,  through  whose  instrumentality  tt  has  oc- 
curred, and  not  by  an  innocent  shipper. 

Verdict  for  the  plaintiff^  ibr  the  full  vahie  of  the 
rum,  without  deducting  duties. 


TflS  LaWDOK    CflSXTXS    4t    THB    GiLLSDOHlAS  -—  £x    PaBTB     CASeMTS 

t  AMD   SlocVIC* 

1b  an  Admunhj  leirare  eanse,  the  Goait  oannoi  swmrcl  a  proportion  of  the 
praceede  of  the  property  oondenined,  t»  Mf/Vrmerf ,  anleft  the  caee  be  widi- 
in  iome  sUtute  proTiBion.  Bat  it  wiQ  allow  ooxnpenaation  for  expentes 
incurred  in  lecnring  and  preflerring  the  property. 

Tke  decree  of  the  Circuit  Court  condemning  these  vesseb 
to  the  United  States,  for  using  British  licenses,  and  trading 
vnth  the  enemy,  having  been   affirmed  by  the   Supreme 

(3)  Act  of  18th  of  AprO,  1818,  ch.  (15. 
TOL.  IT.  8 
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Court  at  the  February  Term,  1819,  as  is  fuUy  stal^  in 
Mr.  Wheaton's  Reports,  Vol.  4,  pp.  100  and  103 ;  andltfije 
cases  being  remitted  for  further  proceedings,  to  the  Circuit 
Court,  an  application  on  petition  was  made  at  a  former 
term  of  this  Court,  by  John  Cahoone,  commander  of  the 
Revenue  Cutter  of  the  United  States,  belonging  to  New- 
port, for  an  allowance  to  be  made  to  him  out  of  the  proceeds 
of  the  condemned  property  of  the  Caledonian,  as  informer, 
for  having  given  the  information  to  the  Collector  upon  which 
the  seizure  took  place.  A  like  application  was  made  by  John 
Slocum,  Surveyor  of  the  District  of  Newport,  for  a  like  allow- 
ance out  of  the  proceeds  of  the  condemned  property  of  the 
Langdon  Cheeves. 

The  cases  were  shortly  spoken  to  at  former  terms,  by 
counsel  for  the  petitioners,  the  District  Attorney  making  no 
objection  to  any  allowance  which  the  Court  might  deem  it- 
self authorized  to  award  upon  these  petitions. 

STORT,  J.  This  cause  has  lain  over  until  the  present 
term,  with  a  view  to  allow  the  petitioners  every  chance  of 
obtaining  a  compensation  for  their  meritorious  services,  if 
there  could  be  found  any  principle  of  law  upon  which  it  could 
be  justified.  Upon  the  fullest  inquiry,  I  am  unable  to  discern 
any  legal  ground  upon  which  it  can  be  granted.  It  will  be 
observed,  that  the  present  claim  is  not  for  any  expenses  in- 
curred, or  labor  performed,  by  the  petitioners,  in  seizing, 
preserving,  or  securing  the  property  which  has  been  con- 
demned to  the  United  States.  In  such  cases,  the  Court  would 
know  how  to  deal  with  the  claim,  for  as  incidental  to  its  gen- 
eral jurisdiction  over  seizures,  it  would,  on  the  admiralty  side, 
entertain  petitions  for  compensation.  But  here  the  whole 
claim  rests  merely  on  the  ground  that  the  petitioners  were 
the  first  informers,  through  whose  instrumentality  the  forfeit- 
ure to  the  United  States  has  been  successfully  asserted.  In 
certain  cases,  as  we  all  know,  the  laws,  with  a  view  to  en-  * 
"courage  information  of  breaches  of  the  revenue  system^  have 
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given  a  certain  proportion  of  the  penalties  and  forfeitures  an- 
nexed to  such  breaches^  to  informers.  Where  such  provision 
has  been  made^  the  path  is  plain ;  and  the  Court  will  sedu- 
lously guard  the  rights  of  those,  who  thus  become  entitled  to 
the  bounty.  There  is  no  pretence,  that  any  such  provision 
exists  in  the  present  case ;  and  if  the  Court  are  to  grant  com- 
pensation here,  it  must  grant  it  in  every  other  case,  where 
the  Government  derives  information  material  to  enforce  a 
forfeiture.  Strictly  speaking,  it  b  the  duty  of  every  citizen 
to  give  all  his  aid,  as  well  by  communicating  information  as 
otherwise,  to  the  Government,  to  ena^e  it  to  suppress  viola- 
tions of  the  laws,  and  to  punish  the  offenders,  and  to  enforce 
forfeitures  in  rem.  This  is  more  especiaDy  the  duty  of  re- 
venue ojficers,  like  the  petition's,  who  are  placed  as  a  watch 
to  guard  the  public  against  frauds  committed  in  the  course  of 
navigation  and  commerce ;  and  this  duty  has  been  peremp- 
torily pressed  upon  them  in  many  cases  by  the  express  in- 
junctions of  Statutes  (1).  Now  I  am  not  aware  that  any  Courts 
are  at  liberty  to  grant  rewards  in  cases  where  the  party  has 
performed  a  public  duty,  unless  there  be  some  positive  regu- 
lation, which  provides  for  such  cases.  It  is  not  sufficient  that 
the  service  be  meritorious  and  acceptable,  nor  even  that  it 
goes  beyond  the  limits  of  mere  official  duty ;  much  less  that 
it  is  in  strict  conformity  with  such  duty.  To  found  a  title  for 
compensation,  there  must  be  either  some  direct,  extraordi- 
nary assistance  or  service,  or  expense,  which  the  law  recog- 
nizes as  a  just  charge  in  rem,  independent  of  any  notion  of 
official  duty,  or  some  positive  statutable  enactment  in  point. 
Otherwise  the  party  must  be  left,  as  Sir  William  Scott  has 
declared  on  another  occasion,  to  the  general  reward  of  all 
good  citizens  and  good  officers,  the  fair  estimation  of  his 
countrymen,  and  the  consciousness  of  his  own  right  con- 
duct (2) ;  or  to  bring  the  doctrine  home  to  the  present  case, 

(1)  See  among  other  statoable  provisions  the  Collection  Act,  of  3d 
March,  1799,  ch.  128,$  7a 

(2)  The  Aqoila,  1  Rob.  37, 46. 


HHODE-ISLAND, 


£z  parte  Cfthoone  and  Slooam. 


to  the  specific  rewnrd  in  fees  and  eompensadon  which  the  law 
has  provided  for  officers  of  the  revenue^  for  the  performance 
of  their  ordinary  daties.  There  are  certiunly  cases  in  which 
the  law  awards  compensation  to  persons  for  services  rendered 
to  the  public^  as  well  as  to  private  persons,  independent  of 
contract  or  statute  regulation.  Such  are  cases  of  maritime 
salvage^  granted  upon  re-captures  of  public  vessels,  upon  non- 
commissioned captures,  and  upon  saving  dereficts,  where  the 
derelicts  fell  to  the  sovereign  in  virtue  of  his  general  preroga- 
tive (8).  But  the  doctrines  respecting  maritime  salvage  are 
not  safe  guides  for  other  classes  of  cases,  and  may  be  thought  to 
stand  upon  peculiar  grounds  of  maritime  policy,  rather  than 
the  general  analogies  of  the  law.  It  is,  perhaps,  not  quite  cer- 
tain at  the  present  moment,  whether  an  action  would  lie  for 
salvage  of  goods  on  land ;  and  the  case  of  Nicholson  o.  Chap- 
man, (2  H.  Bl.  S54,)  shows  that  the  subject  is  not  without  its 
difficulties.  But  was  it  ever  heard  of,  that  an  action  would 
lie  against  a  man  for  giving  him  beneficial  informaiumi  Lord 
Chief  Justice  Eyre  in  the  case  before  alluded  to,  said,  "  per- 
haps it  is  better  for  the  public,  that  these  voluntary  acts  of 
benevolence  from  one  man  to  another,  (i.  e.  saving  his  prop- 
erty) which  are  charities  and  moral  duties,  should  depend 
altogether  for  their  reward  upon  the  moral  duty  of  gratitude." 
If  this  be  true  in  so  strong  a  case,  what  shall  we  say,  where 
the  act  is  a  mere  performance  of  a  public  or  official  duty  ? 
The  title  to  compensation  seems  removed  by  the  very  notion 
that  it  is  a  duty  to  which  the  law  has  annexed  no  reward. 

Without  doubt  the  officers  before  the  Court  have  perf<Min- 
ed  very  meritorious  services ;  and  are  entitled  to  the  consid- 
eration of  the  Government.  But  sitting  in  a  court  of  justice, 
and  bound  to  declare  the  law  as  I  find  it,  I  am  constrained  to 
say,  that  there  is  no  authority  here  to  administer  relief  to 


(3)  The  Aqaila,  1  Rob.  37. 
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them  as  infonners.    The  application  should  be  made  to  an- 
other department  of  the  Government. 

Petitions  dismissed. 


JoBH  Whippls  V,  Thaodxus  St  JosBrA  Letxtt. 

In  a  note  given  for  the  payment  of  a  sam  of  money  in  specific  artieUSf  at 
^factory  prices,**  the  teTmB^fadary  prices,  are  to  be  Gonstrued,  the  prices 
at  which  such  goods  are  sold  at  &otories,  unless  there  be  proof  of  a  differ- 
ent technical  sense  uniyersally  established  by  the  custom  of  trade. 

AssuPMsiT  on  a  special  note  dated  the  23d  of  November^ 
1819^  for  the  payment  of  a  som  of  money  in  certain  goods, 
''  at  factory  pricesy^^  signed  by  Joshua  Levett. 

At  the  trial  two  points  were  made  by  Searle  for  the  defend- 
ants. 

Ist  That  there  never  was  any  joint  promise  by  the  defend- 
ants. Sd.  That  "factory  prices  "  did  not  mean  such  prices 
as  goods  are  sold  for  at  the  Victories ;  but  had  a  technical 
meaning,  known  to  the  trade,  and  referred  to  prices  which 
had  been  annexed  to  like  goods  at  the  original  establishment 
of  the  manufacturing  establishments  in  Rhode-Island,  and 
which  were  known  by  the  name  of  ^'  Old  Ticket  Prices.^*  He 
admitted  that  these  old  ticket  prices  were  in  most  cases  Jifly 
per  cent,  above  the  prices  for  which  the  goods  could  be  ob- 
tained at  the  factories.  Parol  proof  was  admitted  to  show 
whether  the  words  "factory  prices,^'  had  acquired  any  uni- 
form technical  meaning  in  the  sense  contended  for,  but  the 
evidence  was  extremely  contradictory,  and  it  appeared  that 
goods  had  not  for  many  years  been  bought  or  sold  with  refer- 
ence to  old  ticket  prices,  and  to  some  of  the  articles  enume- 
rated in  the  note,  no  old  ticket  prices  had  ever  been  affixed. 

Whipple  for  himself,  argued  e  contra  on  both  points. 

STORY,  J.    The  construction  of  the  terms  of  this  note,  is 
8» 
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matter  of  law ;  and  I  am  of  opinion,  that  the  terms  ^^facto^ 
ry  prices j^^  in  this  note  must  be  understood  according  to  their 
"common  meaning,  that  is,  the  prices  at  which  goods  may  be 
bought  at  the  factories,  in  contradistinction  to  prices  of 
goods  bought  in  the  market  after  they  have  passed  into  the 
hands  of  third  persons  or  shopiraepers*  If  it  had  appeared  in 
evidence  that  the  terms  had  acquired  a  uniform  technical  sensOi 
uoiveisally  known  and  understood  in  the  community,  and 
brought  home  to  Ae  knowledge  of  the  parties  to  diis  note,  it 
might  have  been  proper  to  construe  the  terms  with  reference 
to  such  utiif  eryal  usage.  But  no  such  usage  is  proved ;  and  it 
would  be  strange  indeed^  if  peisons  now  contracting,  should 
have  reference  to  prices  established  twenty  years  ago,  and 
not  now  referred  to  in  practice  in  oases  of  real  purehases  and 
sales,  to  fix  the  terms  of  their  bargains.  In  the  present  case, 
there  h  a  still  stronger  reasoa  for  construing  ti^is  note  ac- 
cording to  the  ^ain  sense  of  the  terms,  because  some  of  the 
enumerated  articles  are  proved  never  to  have  had  any  **  old 
Hehei  prie&$  "  annexed  to  them.  The  terms  **  factory  prices,** 
must,  therefore,  hav^e  been  used  in  the  commoa  sense,  the 
only  sense  in  wMch  they  could  apfJy  to  all  of  them,  and  the 
parties  manifesdy  intended  to  apply  them  to  all. 

The  juiy  found  a  verdict  for  the  defendants  on 

the  other  point 
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Hie  Constitufton  ofthe  United  Stetes  defdaares,  thatCongrera  ■hall  have  power 
to  ezeTciae**«Bc{«nV0  UgisUUion  in  all  eases  whatsoever"  oyer  all  plaoeft  par- 
chawd  by  the  consent  of  the  Legulatnre  of  a  State  in  which  the  fame  ehall 
be  for  the  erection  of  forts,  &c.  Held  that  the  right  of  ezclusiye  legis- 
lation carries  with  it  the  right  of  exclusive  jurisdiction ;  and  where  a  murder 
IS  committed  wHhin  a  fort  so  purchased  with  the  consent  of  a  State  Legis* 
lature,  the  Cbenit  Court  has  jurisdietioa  oyer  the  ofifence  under  the  Act  of 
1790,  oh.  9f  §  3  and  7,  although  in  the  cession  the  State  reserved  aright  to 
execute  the  ciyil  and  criminal  processes  issuing  under  State  authority  in 
such  places. 

The  legal  mMuhlng  of 'taolise  tf&mhtmghj  in  oaserof  homicide,  is  not  confined 
to'bomicidB  committed  in  cold  blood,  with  settled  design  and  premeditation, 
but  extends  to  all  cases  of  homicide,  however  sudden  the  occasion,  when 
the  act  is  done  with  such  cruel  circumstances  as  are  the  ordinary  symptoms 
of  a  wicked,  depraved,  and  malignant  spirit.  As  when  the  punishment  in- 
flicted by  a  party,  even  upon  provocation,  is  outrageous  in  iti  nature  or 
eontiaaance,and  beyond  aU  proportion  to  the  ofifenco,  so  that  it  is  rather 
to  be  attributed  to  diabolical  malignity,  and  brutality  than  human  infirmity. 
And  much  in  these  cases  depends  upon  the  instruipent  employed,  whether 
dangecottt  to  ]if(b  or  not 

MoijoH  for  a  new  trial.  This  motion  for  a  new  trial  was 
made  at  the  last  November  term,  atProyidencey  and  was  con- 
tinued over  to  this  term  for  argoment*  It  contained  the  fol- 
lowing causes  for  a  new  trial. 

Firsts  That  the  trial  of  said  indictment,  was  not  held  in  the 
county  of  Newport,  where  the  said  supposed  offence  was  com* 
mittad^  but  in  the.  county  of  Providence,  although  said  trial 
might  have  been  had  in  said  county  of  Newport,  without 
^  great  inconvenience" 

SBeanHy.  That  the  said  Court  did  not  decide,  that  it  was 
greatly  mcmpoenient  to  have  said  trial  in  said  county  of  New- 
p<»t,.&fter  finst  allowing  said  Cornell  an  opportunity  to  be 
beaid  upoa  said  q|iestion. 

T%iribfm  That  the  9enire  or  order  for  summoning  the  jury 
wlio  wera  to  try  saidindictment,^was  issued  and  served  before 
the  said  bill  of  indictment  was  found  by  the  grand  jury. 

Fourthly.  That  said  Court  had  no  juriediction  to  try  said 
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indictment,  the  place  within  which  said  offence  was  supposed 
to  have  been  committed,  not  being  proved  in  said  trial  to  be 
within  the  sole  and  exclusive  jurisdiction  of  the  United  States 
aforesaid. 

Fifthly.  That  said  Cornell  had  not  a  true  copy  of  said  in- 
dictment, two  full  days  before  his  trial ;  the  words,  "  a  true 
UUy^  endorsed  thereon  by  the  grand  jury,  not  being  contain- 
ed in  the  copy  which  was  delivered  to  said  Cornell. 

Sixthly.  That  jurors  from  the  town  of  Portsmouth,  who 
were  summoned  in  said  cause,  were  not  legally  warned  to  at- 
tend said  Court ;  being  warned  by  the  town  clerk  of  said  town, 
and  not  by  the  town  sergeant,  as  by  the  statute  of  Rhode-Isl- 
and it  is  required  ;  and  the  jurors  from  the  town  of  Newport, 
who  also  were  summoned  in  said  cause,  and  sat  in  said  trial, 
were  not  legally  warned  to  attend  said  Court,  being  warned 
by  a  constable  of  said  town,  to  whom  said  summons  was  di- 
.  rected. 

Seventhly.  That  the  said  Court  did  set  aside  two  jurors  who 
were  summoned  in  said  cause,  upon  said  jurors  expressing, 
without  being  under  oath  or  affirmation,  that  they  had  con- 
scientious scruples  against  sitting  as  jurors  in  said  cause,  and 
without  said  jurors  being  challenged  either  by  the  said  Cor- 
nell or  the  District  Attorney. 

Eighthly.  That,  at  said  trial,  the  said  Court  rejected  evi- 
dence which  was  offered  by  said  Cornell,  to  show  the  manner 
of  the  education  of  said  Cornell,  in  order  to  mitigate  and  ex- 
tenuate said  offence,  and  to  show  it  was  only  manshmghter. 

Ninthly.  That  after  the  said  Cornell's  defence  was  closed 
to  the  jury  on  Saturday  evening,  the  said  Court  adjourned  till 
Monday  morning,  and  then  permitted  the  District  Attorney 
to  introduce  new  and  further  evidence  in  said  cause :  to  wit, 
the  testimony  of  Jonathan  Almy,  and  the  records  of  the  town 
of  Newport.  And  immediately  after  the  introduction  of  said 
evidence,  the  said  Cornell  oflfered  further  evidence  to  explain 
the  &cts  in  said  cause,  and  to  prove  his  defence,  which  was 
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not  objected  to  by 'the  l)i8trict  Attorney,  but  rejected  by  the 
said  Court ;  and  the  said  CorneH  prayed  to  be  tiien  further 
beard  by  his  counsel  in  said  cause,  which  was  denied!  by  said 
Court  except  as  to  the  testiitaony  of  Joaathaa  Almy,  and  said 
records.  *Fhe  principal  witnesses  by  Whom  said  Coraett  ex* 
pected  to  prove  said  funlier  facts,  having  already  been  exanih 
ined  in-  said  cause. 

Tenthfy"^  That  said  Court  in  their  charge  to  the  jury,  did 
not  instruct  them,  that  said  Cornell  being  on  guard  at  the 
time  of  said  transaction,  increased  the  protocation  given  by 
the  deceased,  and  although  they  instructed  said  jury,  thal^  in 
cases  of  this  kind,  much  depends  upon  the  instrument  or  wea- 
pon with  which  the  mortal  blow  is  infficted,  sdd  jury  were 
not  informed  that  the  weight  of  this  circumstance  was  lessen* 
ed  in  the  present  case,  by  the  musket  being  lawfully  in  said 
Cornell's  hands  at  the  time. 

EUventhfy.  That  the  said  Court  instructed  said  jury  that 
the  said  Cornell  being  deficient  in  understanding,  or  having 
receired  a  bad,  or  little,  or  no  education,  should  have  no  effect 
to  mHigate,  extenuate,  or  lessen,  or  in  any  degree  to  answer 
or  apoli^ze  for  said  offence,  and  also  did  instruct  said  jury, 
that  they  had  a  right,  and  it  was  their  duty  to  weigh  the  evi^ 
dence  in  said  cause. 

Ttoelfthly.  That  since  said  trial,  evidence  has  been  discov* 
ered,  which  was.  before  unknown  to  said  Cornell,  or  his  coutt^ 
sel,  that  Benjamin  Raymer,  a  witness  m  said  cause,  who  tes- 
tified to  previous  threats  used  by  said  Cornell  towards  the  de- 
ceased, did  say,  previous  to  said  triaf,  that  ^*he  wouU  do  aU 
m  Aw  power  to  hang  said  Cornell.^ 

ThirteentJtly.  That  since  saidf  trial,  die  said  Cornell  has  dis- 
covered new  and  further  evidence,  to  wit :  that  of  Isaac  Wil- 
mot,  who  was  summoned  by  said  Cornell  to  attend  said  trial,, 
but  who  was  confined  by  sickness  at  Newport ;  and  this  fact 
was  not  known  tilT  the  said  trial  had  commenced :  That 
said  Wilmot,  bad  he  been  present  at  said  tried,  would  have 
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testified  that  the  said  deceased  insulted  and  threw  gravel- 
stones  at  said  Ck)mell9  while  on  post,  on  the  night  of  the  sud 
fourth  of  July ;  and  also  that  the  gravel-stones  which  were 
proved  to  have  been  thrown  by  the  said  deceased,  at  said 
Cornell,  hit  him  on  his  face  and  back,  and  were  thrown  with 
great  violence  and  anger ;  and  that  he  expects  said  Wilmot 
will  testify  to  said  facts,  should  a  new  trial  be  granted. 

Fourteenthly.  That  the  further  evidence  mentioned  above 
in  said  ninth  caiue,  and  which  may  be  had  at  a  new  trial, 
should  such  trial  be  granted,  would  show  that  all  the  soldiers 
in  said  garrison  or  fort,  had  as  much  liquor  as  they  wanted, 
and  many  of  them,  including  several  of  the  United  States' 
witnesses,  and  more  especially  the  said  deceased,  were  in* 
toxicated  at  the  time  of  said  transaction. 

Rivers  and  Correns  for  the  prisoner. 

Robbiuj  District  Attorney,  for  the  United  States. 

STORY,  J.  The  motion  for  a  new  trial  in  this  case,  was 
filed  at  the  last  term  of  the  Court,  and  together  with  some 
new  grounds  now  for  the  first  time  suggested,  has  been  argu* 
ed  with  uncommon  diligence  by  counsel.  If  I  felt  any  doubt 
as  to  the  principles  of  law  involved  in  the  discussion,  I  should 
take  time  to  consider  them.  In  any  case,  where  a  reascma- 
ble  doubt  lingered  in  my  mind,  I  should  pause  a  long  time  be- 
fore I  should  pronounce  judgment.  In  a  capital  cause,  every 
motive  of  humanity  and  justice,  combining  with  the  precepts 
of  the  law,  would  compel  me  to  postpone  a  decision  until  all 
such  doubts  were  dissipated.  I  never  will  be  instrumental  in 
taking  away  life,  until  I  am  clearly  persuaded  that 'the  law 
imposes  upon  me  this  painful  and  melancholy  duty.  On  the 
present  occasion,  however,  on  the  most  mature  reflection,  I 
am  constrained  to  say,  that  I  entertain  no  doubt  ds  to  the  law 
of  the  case ;  and,  however  reluctantly,  I  am  bound  to  overrule 
the  motion  for  a  new  trial.  I  might  indeed  postpone  judgment 
>  another  term ;  and  if  I  thought  that  there  could  be  any 
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benefit  in  such  a  course,  I  would  cheerfully  pursue  it.  But 
it  would  be  injustice  to  the  public,  and  scarcely  be  mercy  to 
the  prisoner,  to  keep  him  in  a  state  of  apparent  suspense, 
when  there  was  no  reasonable  hope  of  coming  to  a  conclusion 
that  must  not  be  unfavorable  to  him. 

I  win  now  proceed  to  give  briefly  my  reasons  for  overrul- 
ing the  motion  for  a  new  trial,  premising  that  the  reasons 
filed,  do  not  present  a  fair  and  just  state  of  the  case.  I  dare 
say,  this  was  done  without  any  design  to  misrepresent,  but 
from  a  desire  to  present  every  objection  in  the  manner  best 
adapted  to  avail  for  the  prisoner.  There  are  many  omissions 
and  mistakes,  in  these  reasons,  which  give  an  untrue  color- 
ing to  the  cause,  and  do  injustice  to  the  Court.  When  any 
part  of  a  charge  is  excepted  to,  it  should  be  stated  with  ac- 
curacy, and  with  all  the  qualifications  and  circumstances 
which  belonged  to  it,  as  it  was  delivered.  However,  I  do 
not  OMnplain  :  it  is  sufiicient  to  say,  that  I  enter  my  protest 
against  its  being  taken  for  granted,  that  the  language  and  doc- 
trines imputed  to  the  Court,  are.  accurately  stated  either  in 
substance  or  form.  I  will  pursue  the  order  of  the  causes  as- 
signed for  a  new  trial,  by  the  counsel  themselves. 

1st.  As  to  the  first  and  second  causes.  The  Judicial  Act  of 
1789,  ch.  20,  ^11.  gives  exclusive  cognizance  to  the  Circuit 
Courts,  "  of  all  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States,"  with  some  exceptions,  not  ma- 
terial for  our  present  coQsideration.  It  is  clear  that  the  Cir- 
cuit Courts  have  jurisdiction  over  the  offence  of  murder,  for 
it  is  not  pretended  to  be  within  any  exception  contemplated 
by  the  Act ;  and  if  this  crime  be  committed  in  any  place  un- 
der the  exclusive  authority  of  the  United  States,  within  this 
district,  (as  in  the  present  case  it  was)  it  follows  that  this 
Court  has  jurisdiction  to  hear  and  try  it ;  for  the  statute  con- 
tains no  limitation  of  places  within  the  district,  where  the  ju- 
risdiction is  to  be  exclusive.  The  grand  jury  then,  at  the  last 
term  of  this  Court,  at  Providence,  were  fully  authorized  to 


96  AHOD&ISLAKD, 


United  SUtep  v.  Coiip^. 


inquire  into  this  particular  offence,  qiuI  the  indic^oenl  found 
by  them  against  the  prisoner,  was  then  and  there  regidarly 
before  the  Court.  This  doctrine  has  not,  as  far  as  my  know- 
ledge extends,  ever  been  brought  into  judicial  doid>t  in  any 
of  the  capital  trials  which  have  tnfcen  place  since  the  passage 
of  the  statute.  It  has  been  denied,  however,  in  th^  present 
case,  plain  and  iacontestible  as  it  seems  to  be,  and  that,  as  I 
gather,  principally  with  a  view  to  sustain  the  objection  con- 
tained in  the  first  and  second  causes  assigned  for  a  new  trial. 
And  yet  if  the  doctrine  be  not  well  founded,  it  is  extremely 
difficult  to  perceive  what  jurisdiction  the  Circuit  Court  set- 
ting at  Newport,  could  possess  over  the  offence,  for  no  other 
dause  of  the  statute  specifically  gives  it ;  and  yet  the  objec- 
tion itself  admits  it.  The  principal  objection  is  founded  on 
another  section  of  the  Act  of  1789.  The  5th  section  of  that 
Act  declares,  '^  that  the  Circuit  Courts  shall  have  power  to 
bold  special  sessions  for  the  trial  of  criminal  causes  at  any  oth- 
er time  at  their  discretion,^'  than  the  regukr  tenns  prescri- 
bed by  law.  And  the  89ih  section  of  the  same  Act  dedai^es, 
^  that  in  all  cases  punishable  with  death,  the  trial  shall  be  had 
in  the  county  where  the  offisnce  was  coDomitted ;  or  wheie 
that  cannot  be  done  without  great  inconvenience,  twelve  pe- 
tit jurors  at  least,  shall  be  summoned  from  thence."  The 
argument  is,  that  this  last  section  is  peremptory  upon  the 
Court,  to  try  the  cause  in  the  proper  county,  unless  there  be 
great  inconvenience ;  and  that  such  an  adjudication  ou^  to 
be  solemnly  made  by  the  Court  upon  argument  in  behalf  of 
the  prisoner,  before  it  can  proceed  to  the  trial  in  any  other 
oounty.  ^ 

Now  in  the  first  place,  it  may  admit  of  doubt)  whether  this 
cbuae  of  the  statute  was  meant  to  apply  to  any  crimes  agaivt 
the  United  States,  excepting  such  as  should  be  committed 
within  the  body  of  some  county  of  the  State.  The  place 
where  the  crime  was  committed  by  the  prisoner,  was  a  fort, 
ceded  to  and  within  the  exclusive  jurisdiction  of,  the  United 
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States.  Strictly  speaking,  it  was  not  within  the  body  of  any 
coanty  of  Rhode-Island,  for  the  state  had  no  jurisdiction  there. 
It  was  as  to  the  state  as  much  a  foreign  territory,  as  if  it  had 
been  occupied  by  a  foreign  sovereign.  I  mention  this  only 
in  passing,  not  meaning  to  rely  on  it,  and  suggesting  it  only 
for  further  consideration,  whenever  any  case  may  specially 
require  it. 

To  proceed  with  the  objection.  Every  statute  must  have 
a  reasonable  construction :  and  every  clause  in  it  is  so  to  be 
construed  as  if  possible  to  avoid  any  repugnancy,  and  to  give 
effect  to  all  the  provisions.  If  the  indictment  was  well  found 
by  the  grand  jury,  at  the  term  at  Providence,  and  the  Court 
there  had  jurisdiction  of  it,  as  in  my  judgment  is  beyond  the 
reach  of  any  legal  doubt,  our  ifirst  inquury  naturally  is  in  what 
manner  the  trial  could  be  removed  to  the  county  of  New* 
pmt  supposing  the  crime  to  be  committed  there.  There  is 
no  pretence  to  say,  that  the  statute  any  where  authorizes  a 
general  stated  session  of  the  Circuit  Court  to  be  adjourned  to 
any  other  place  or  county,  than  that  in  which  it  is  directed 
to  be  first  holden.  If  it  can  be  done  for  one  cause  pending  in 
the  Court,  it  may  be  done  for  all :  yet  it  never  was  imagined 
that  a  Circuit  Court  directed  to  be  held  at  Providence,  could 
at  the  option  of  the  Judges,  be  adjourned  to  meet  at  Newport 
or  Bristol  The  statute  by  naming  a  particular  place,  has 
been  always  supposed  to  exclude  every  other.  And  in  my 
judgment,  there  is  no  ground  upon  which  any  other  construc- 
tion can  reasonably  be  given  to  it.  But  if  it  were  merely  a 
niatter  of  doubt,  the  Court  ought  not  to  direct  an  adjourn- 
ment ;  Jot  the  business  of  a  court  of  justice  is  too  serious  and 
important  to  run  the  hazard  of  having  all  the  proceedings 
void  for  vrant  of  jurisdiction ;  if  no  such  right  of  adjournment 
should  exist,  all  that  should  be  done  on  such  adjournment, 
would  be  coram  nonjudice.  In  ftict,  the  counsel  for  the  pris- 
oner do  not  contend  that  such  a  power  of  adjournment  of  a 
general  stated  term  does  exist. 
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Then  as  to  a  special  session  to  be  holden  for  the  trial  of 
criminal  causes.  This  is  provided  for  in  the  5th  section  of 
the  Act  of  1789,  already  quoted.  It  is  remarkable,  however, 
that  in  terms  it  only  authorizes  such  special  Courts  to  be 
holden  at  any  other  time  than  the  general  sessions,  but  con- 
tains not  one  word  as  to  the  place  where  such  special  ses- 
sions are  to  be  holden.  And  if  this  section  were  to  be  con- 
strued by  itself,  it  would  be  difficult  to  show  that  the  special 
sessions  were  not  by  necessary  implication  to  be  held  at  such 
places  only  as  the  general  sessions  enumerated  in  the  pre- 
ceding part  of  the  section.  But  with  reference  to  the  exi- 
gency of  the  99th  section,  it  may  perhaps  be  &irly  construed 
to  authorize  such  special  sessions  in  cases  punishable  with 
death,  in  the  county  where  the  crime  is  committed  (1).  Yei^ 
if  at  such  a  special  session,  an  indictment  for  murder  should 
be  found,  and  the  prisoner  on  his  trial  be  convicted  of  man- 
slaughter only,  it  might  deserve  consideration  whether  the 
Court  could  proceed  to  award  judgment  upon  the  verdict.  It 
is  also  matter  of  very  earnest  inquiry,  how  far  these  sections 
have  been  modified  or  repealed  by  the  3d  section  of  the  Act 
of  2d  of  March  1793,  ch.  32.  That  section  declares,  that 
the  Supreme  Court,  or  when  it  is  not  sitting,  any  one  of  the 
justices  thereof,  together  with  the  Judge  of  the  District,  with- 
in which  a  special  session  as  thereafter  authorized  shall  be 
holden,  may  direct  special  sessions  of  the  Circuit  Courts  to  be 
holden  for  the  trial  of  criminal  causes,  at  any  convenient  place 
within  the  district,  nearer  to  the  place  where  the  offences 
may  be  said  to  be  committed,  than  the  place  or  places  ap- 
pointed by  law  for  the  ordinary  sessions.  I  do  not  profess  to 
know  the  history' of  this  provision,  but  I  cannot  but  suspect, 
that  it  grew  out  of  the  very  difficulties,  which  have  been  above 
suggested.  It  embraces  <'  criminal  cases**  generally,  and 
therefore  includes  capital  cases  as  well  as  others.    It  provides 

(1)  Vide  3  9aL  JEL  513. 
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for  holding  special  courts  not  in  the  cotmty  where  the  crime 
is  committed,  as  in  the  Act  of  1789,  but  at  any  convenient 
place  nearer  the  place  where  the  offence  is  said  to  be  com- 
mitted, than  the  place  appointed  for  the  regular  sessions ;  and 
it  further  provides  that  such  special  sessions  may  (not  shall) 
be  holden,  leaving  the  appointment  of  course  to  the  sound 
discretion  of  the  Judges ;  as  indeed  it  had  been  left  by  the 
former  Act.  It  appears  to  me  that  this  section  from  its  whole 
scope,  was  intended  to  operate  as  a  material  modification, 
and  in  some  respects  as  a  repeal  pro  tanto  of  the  provisions 
of  the  5th  and  29th  sections  of  the  Act  of  1789.  The 
provisions  of  these  Acts  are  not  in  all  respects  compati- 
ble ;  and  wherever  the  authority  confided  by  the  last  Act 
is  exercised,  it  manifestly  excludes  the  exercise  of  like  au- 
thority under  the  first  I  have  seen  and  considered  the  case 
of  United  States  v.  Insurgents  of  Pennsylvania,  3  Dall.  513, 
on  this  point ;  and  it  has  not  at  all  shaken  the  opinion  I  had 
previously  fwmed. 

But  supposing  the  clauses  in  the  5th  and  39th  sections  of  the 
Act  of  1789,  to  be  in  full  force  in  all  respects,  still  they  con- 
template in  the  plainest  manner  that  the  prboner  may  right- 
flilly  be  tried  at  a  r^[ttlar  stated  session  of  the  Court ;  and 
that  it  is  in  the  discretion  of  the  Court  to  appoint  a  special 
session.  This  is  the  positive  language  of  the  5th  section,  and 
though  the  language  of  the  29th  section,  as  to  capital  cases, 
uses  the  imperative  <^  shall,''  yet  it  leaves  the  case  to  be  judg- 
ed of  in  the  discretion  of  the  Court  upon  considerations  of  in- 
convenience, and  has  been  uniformly  so  interpreted  (2).  It  is 
very  true  that  in  the  case  at  bar,  the  Court  did  not  adjudge 
that  there  would  be  any  inconvenience  in  trying  the  offence 
at  a  special  session ;  and  this  arose  from  the  obvious  cause, 
that  neither  the  United  States  nor  the  prisoner,  ever  applied 
to  the  Court  on  the  subject.    No  objection  was  made  by 
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either  party  to  the  time  or  place  of  trial ;  and  unless  upoD 
motion  by  some  party,  I  do  not  perceive  that  the  Court  was 
bound  to  order  a  special  session. 

But  admitting  that  the  Court  might  have  ordered  a  special 
session  in  this  case  ex  mero  motUy  still  it  seems  to  me  that  if 
it  were  ordered,  unless  the  indictment  were  found  at  such 
special  session,  there  could  be  no  trial  of  the  prisoner  at  such 
special  session.  He  could  not  be  tried  upon  an  indictment 
found  at  a  regular  stated  session,  because  no  authority  is  by 
law  given  to  remove  an  indictment  found  at  such  session  to 
any  special  session.  It  must  be  tried  at  a  regular  stated  ses- 
sion and  none  other.  This  was  manifestly  the  opinion  of  the 
Supreme  Court  in  the  case  of  the  United  States  v.  HamUton, 
(3  Dall.  17,)  and  acted  upon  in  the  case  of  the  United  States 
V.  Insurgents  of  Pennsylvania,  (3  Dall.  513.)  The  indict- 
ment, therefore,  found  against  the  prisoner,  could  not  have 
been  removed  to  any  special  session ;  and  after  such  an  indict- 
ment found  at  a  general  session,  there  seems  to  me  extreme 
difficulty  in  admitting  that  another  indictment  for  the  same 
offence  could  have  been  found  at  any  special  session,  while 
the  former  remained  undetermined.  There  are  other  diffi- 
culties in  respect  to  a  special  session,  which  are  stated  in  the 
cases  above  cited,  which  it  would  not  be  easy  to  overcome ; 
but  that  already  mentioned  is  decisive.  The  indictment  be- 
ing regularly  found  at  a  general  session,  could  only  be  tried 
at  such  session ;  and  the  Court,  therefore,  if  it  had  been  ap- 
plied to  for  this  purpose,  would  have  been  compelled  to 
deny  the  application.  I  agree,  also,  to  the  soundness  of  the 
doctrine  in  3  Dall.  513,  514,  that  a  motion  for  a  special  ses- 
sion comes  too  late  after  an  indictment  found  at  a  general 
session ;  and  a  fortiori  it  comes  too  late,  when  a  trial  has 
been  had  upon  such  an  indictment.  For  the  reasons  already 
suggested,  we  may  safely  conclude  that  no  special  session 
could  have  been  properly  held  after  the  indictment  was  found ; 
Hnd  if  held,  the  Court  would  have  been  without  competent 
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aatbority  to  try  this  indictment  at  such  special  session.  And 
certainly  it  can  be  no  error  in  the  Court  not  to  have  exer- 
cised a  discretion  which  it  was  not  called  upon  to  exercise. 

Stilly  however,  the  trial  in  the  present  cause,  might  have 
been  had  in  the  county  of  Newport,  by  continuing  the  cause 
to  the  next  general  session  of  this  Court,  which  by  law  is  re- 
qmred  to  be  at  that  {dace.  And  if  any  application  had  been 
made  to  the  Court  for  this  purpose,  it  would  have  been  most 
cheerfully  acceded  to.  But  no  such  application  was  made ; 
the  objection  was  indeed  taken  after  the  trial  had  commen- 
ced, but  was  uiged  at  that  time  not  to  procure  a  continuance, 
but  to  procure  a  verdict  of  acquittal,  upon  the  ground  that 
the  whole  proceedings  were  coram  nanjudice.  The  right  to 
a  trial  in  the  county  where  the  offence  is  committed,  is  a  priv- 
il^je  granted  to  the  prisoner.  He  is  not  bound  to  insist  up- 
on it,  unless  he  chooses.  He  may  waive  it,  and  require  an 
immediate  trial.  In  fact,  when  a  person  is  in  custody  on  a 
charge  for  any  offence,  if  no  indictment  be  found  against  him, 
at  the  next  term  of  the  Court,  he  is  regularly  entitied  to 
be  discharged,  unless  a  very  special  cause  be  shown  to 
the  Court,  authorizing  a  further  detention.  If  an  indict- 
ment be  found,  he  is  entitled  to  an  immediate  trial  at  the 
same  term,  unless  the  most  weighty  reasons  to  the  contrary 
exist.  The  law  will  not  endure  that  a  man  shall  be  kept  in 
confinement  for  six  months  after  a  regular  term  of  the  Court, 
when  it  is  uncertain  whether  he  has  committed  any  offence 
or  not  Such  confinement  would  he  an  extreme  hardship, 
and  operate  as  a  punishment  upon  a  man  whom  a  jury  may 
pronounce  guiltiess.  It  is,  therefore,  only  under  extraordi- 
nary circumstances,  that  courts  of  justice  allow  delays  in  such 
cases.  And  when  the  indictment  is  for  a  capital  offence, 
every  reason  of  justice  and  of  convenience,  both  to  the  public 
aod  to  the  prisoner,  still  more  forcibly  applies.  But  where 
neither  the  Government  nor  the  prisoner  apply  for  any  delay, 
where,  as  ia  the  present  ease,  both  parties  professed  to  be  ready 
9» 
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for  a  trials  and  were  earnest  for  it ;  where  no  objection  to  the 
course  is  hinted  a(  from  any  quarter,  it  would  be  an  extraor- 
dinary use,  not  to  say  abuse,  of  the  discretion  of  a  Court  to 
compel  the  parties  to  undergo  the  inconveniences  of  a  long 
delay,  whereby  they  might  be  in  danger  of  losing  part  of  their 
testimony,  or  of  having  unfavorable  impressions  excited 
against  them.  It  appears  to  me,  therefore,  that  in  the  pres- 
ent cas<3,  the  Court,  when  the  parties  were  ready,  was 
bound  to  proceed  to  the  trial ;  and  as  the  prisoner  neither 
asked  nor  wished  a  trial  at  Newport,  he  waived  any  benefit 
and  avoided  any  disadvantage  to  be  derived  from  the  provi- 
sion of  the  Act,  (supposing  it  in  force,)  addressed  to  that  ob- 
ject. He  had  the  full  benefit  of  a  fair  trial  by  impartial  men, 
and  sixteen  of  the  panel  were  summoned  from  the  county  of 
Newport.  The  Court,  therefore,  followed  out  in  the  most 
liberal  manned  the  directions  of  the  Act.  And  I  may  add, 
never  was  a  criminal  convicted  upon  plainer  or  more  conclu- 
sive evidence.  Having  spoken  thus  largely  on  these  points, 
I  proceed  to  the  third  exception. 

3d.  As  to  this  littie  need  be  said.  The  jury  were  summon- 
ed from  the  proper  county ;  and  were  summoned  in  the  only 
way  known  to  our  laws.  Here,  a  jury  is  not  drawn  for  a  sin- 
gle cause,  but  the  panel  is  returned  to  serve  in  all  proper 
causes,  civil  as  well  as  criminal,  which  may  be  depending  at 
that  term  before  the  Court.  It  was  apparent,  that  if  an  in- 
dictment was  found  against  the  prisoner,  there  would  be  a 
defect  of  jurymen,  if  he  exerdsed  the  full  right  of  challenge; 
tmd  the  Court  did  only  its  duty  in  providing  in  the  speediest 
manner  for  this  defect  according  to  the  known,  settled,  and 
universal  usage  in  like  cases.  This  objection  is  not  now  in- 
sisted upon ;  and  I  therefore  pass  it  over  without  any  fiirther 
notice  (3). 

4fh.    The  fourth  exception  was  fully  considered  at  the  tri- 

t3)  And  see  United  States  v.  Fries,  3  Dall.  515. 
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al ;  snd  I  have  pondered  upon  it  deliberately  since ;  and  am 
entirely  satisfied  that  the  charge  of  the  Court  was'  correct  in 
point  of  law ;  and  I  have  nothing  further  to  add  to  what  has 
been  already  suggested. 

5th.  The  fifth  exception  admits  of  a  short  reply.  The 
prisoner  was  asked  before  his  arraignment  if  he  had  received 
a  copy  of  the  indictment  two  entire  days  before  his  trial,  ac- 
cording to  the  provisions  of  the  Act  of  30th  of  Aprils  1790, 
ch.  9,  §  29.  He  admitted  that  he  had.  And  there  is  no  pre- 
tence to  say,  that  the  omission  alluded  to,  was  in  the  slight- 
est d^ree  prejudicial  to  him.  The  right  to  a  copy  is  a  priv- 
il^e  granted  by  the  law  for  his  benefit,  and  he  is  at  liberty 
to  receive  it,  if  he  pleases.  By  his  conduct  on  this  occasion 
he  did  waive  it,  and  that  too  at  a  time  when  he  had  the  full 
benefit  and  advice  of  counsel.  He  might  have  expressly  waiv- 
ed having  any  copy ;  and  in  such  a  case  Obuld  it  be  justly 
said  that  there  was  a  mis-trial  ?  In  the  nature  of  things,  this 
is  a  preliminary  proceeding,  and  if  not  insisted  upon  before 
pleading  and  trial,  the  objection  cannot  afterwards  be  insist- 
ed on.  Mr.  Justice  Foster,  in  commenting  on  an  analogous 
provision  of  the  statute  7  Will.  3.  ch.  3,  ^  1,  and  7  Ann.  ch. 
21,  ^  11,  after  stating  that  a  copy  of  the  caption  of  the  indict- 
ment ought  to  be  delivered,  says,  ^^  But  if  the  prisoner  plead- 
eth  without  a  copy  of  the  caption,  as  some  of  the  assassins 
did,  he  is  too  late  to  make  that  objection,  or  indeed  any  other 
objection  that  tumeth  on  a  defect  in  the  copy,  for  by  pleading 
he  admitteth  that  he  hath  a  copy  sufficient  for  the  purposes 
intended  ly  the  Act  (4)."  And  this  doctrine  has  been  recog- 
nized as  good  law  ever  since  (5). 

6th.  The  sixth  exception  turns  upon  the  language  of  the 
Statute  of  Rhode-Island  respecting  jurors  which  directs  that 
the  jurors  drawn  to  serve  at  any  Ck)urt,  shall  be  warned  to 

(4)  Foster  P.  C.  Dis.  1,  ch.  3,  {  6,  p.  229, 230. 

(5)  AodkiMHNT^  Cbre,  4  St  Trials,  667.— 1  East,  P.  C.  ch.  2,  §  49,  p. 
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attend  by  the  town  sergieant^  six  days  before  the  Court  at 
which  they  are  to  serve  (6).  ThU  is  plainly  a  mere  direc- 
tion to  the  public  officers  to  prevent  a  defect  of  jurors.  It 
has  nothing  to  do  with  the  qualifications  of  jurors,  or  with  the 
rq;ularity  of  their  draft  The  jurors  are  not  less  qualified  be- 
cause they  attend  without  warning ;  although,  if  not  warned, 
they  certainly  are  not  liable  to  any  penalty  for  non-attend- 
ance. Even  in  the  state  Courts  of  Rhode-Island,  this  excep- 
tion must  be  utterly  nugatory.  If  a  juror  attend  the  Court, 
for  which  he  is  regularly  drawq,  it  is  sufficient,  and  no  excep- 
tion on  this  account  lies  to  his  competency.  Assuming,  there- 
fore, that  the  state  laws  as  to  these  collateral  proceedings, 
are,  under  the  Acts  of  Congress  (7),  obligatory  upon  this  Court, 
(which  is  assumed  merely  for  the  sake  of  the  argument)  there 
is  nothing  in  the  objection.  There  is  another  answer  equal- 
ly conclusive.  The  jurymen  from  Portsmouth,  though  re- 
turned on  the  panel,  did  not  sit  in  the  cause,  but  Were  put 
aside  for  another  cause.  The  prisoner  made  no  challenge 
to  the  array  or  to  the  polls  on  this  account.  Indeed  the  set- 
ting aside  of  these  jurors,  and  not  suffering  them  to  be  sworn 
on  the  jurj[,  constitutes  the  next  exception  in  the  case,  and 
is  entirely  repugnant  to  the  present.  If  the  prisoner  was  tried 
by  lawful  jurors,  it  is  after  the  trial  utterly  unimportant  what 
were  the  defects  of  other  jurors,  who  were  summoned  and 
were  not  sworn. 

7th.  The  seventh  exception  may  be  disposed  in  a  very  few 
words.  When  the  jurors  mentioned  in  this  exception,  were 
called  to  be  sworn,  they  both  appeared  to  be  QiuJiers,  and 
excepted  to  themselves  as  disqualified,  because  they  were 
conscientiously  scrupulous  of  taking  away  life,  and  did  not  think 
themselves  impartial  in  a  capital  cause.  In  point  of  fact,  one 
of  them  is  now  of  the  sect  of  Friends  or  Quakers,  and  the 


(6)  Rhode-Island  Laws,  (edition  1798,)  p.  162, 183. 

(7)  Act  of  39th  Sept  1789,  ch.  90,  §  39.— Act  of  13th  IU7, 1800,  ch.  61. 
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Other  professes  their  tenets,  but  has  latterly  been  excluded 
from  their  meetings.  It  is  well  known,  that  the  Quakers  en- 
tertain peculiar  opinions  on  the  subject  of  capital  punishment. 
They  belieye  men  may  be  rightfully  punished  with  death  for 
the  causes  set  down  in  the  divine  law,  but  for  none  others  ; 
and  in  point  of  conscience  they  will  not  give  a  verdict  for  a 
conviction  where  the  punishment  is  death,  unless  the  case  be 
directly  within  the  terms  of  the  divine  law.  Now  it  is  well 
known  to  us  all,  that  our  laws  annex  the  punishment  of  death 
in  several  cases  where  the  divine  law  is  silent,  and  under  cir- 
cumstances different  from  those  expressed  in  that  law.  To 
compel  a  Quaker  to  sit  as  a  juror  on  such  cases,  is  to  compel 
him  to  decide  against  his  conscience,  or  to  commit  a  solemn 
perjury.  Each  of  these  alternatives  is  equally  repugnant  to 
the  principles  of  justice  and  common  sense.  To  insist  on  a 
juror's  sitting  in  a  cause  when  he  acknowledges  himself  to  be 
under  influences,  no  matter  whether  they  arise  from  interest, 
firom  prejudices,  or  from  religious  opinions,  which  will  pre- 
vent him  from  giving  a  true  verdict  according  to  law  and  evi- 
dence, would  be  to  subvert  the  objects  of  a  trial  by  jury,  and 
to  bring  into  disgrace  and  contempt,  the  proceedings  of  courts 
of  justice.  We  do  not  sit  here  to  procure  the  verdicts  of  par- 
tial and  prejudiced  men  ;  but  of  men,  honest  and  indifferent 
lA  causes.  This  is  the  administration  of  justice  which  the 
law  requires  of  us ;  and  I  am  not  bold  enough  to  introduce  a 
practice,  which  corrupts  the  very  sources  of  justice.  The 
objection,  however,  affects  to  place  some  reliance  upon  the 
fact,  that  the  jurors  were  not  sworn  or  affirmed  to  the  truth 
of  their  statements.  But  this  was  surely  unnecessary,  where 
no  doubt  was  entertained  of  their  perfect  veracity.  I  agree 
with  the  doctrine  laid  down  in  the  book  cited  by  the  prison- 
er's counsel,  that  where  the  jurors  challenge  themselves,  they 
may  be  sworn  to  the  truth  of  their  asseverations  (8).    But 


(8)  1  Chitty  Criminal  Law,  443. 
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when  these  are  undoubted^  of  what  use  can  it  be  to  make  as- 
surance doubly  sure  ?  I  may  add,  that  in  all  the  Courts  of  New- 
England,  where  I  have  seen  practice,  the  course  pursued  on 
this  occasion,  has  been  uniformly  adopted.  I  do  not  deny,  that 
the  facts  to  establish  a  lawful  challenge  to  the  polls  may  be 
ascertained  by  triors  according  to  the  course  of  the  common 
law ;  all  1  assert  is,  that  this  is  not  the  usual  or  necessary 
mode  with  us ;  and  l^ast  of  all  is  it  proper,  where  the  facts 
are  not  disputed,  and  the  cause  of  challenge  is  apparent  and 
admitted,  and  resolves  itself  into  a  mere  point  of  law.  Even 
if  a  juror  had  been  set  aside  by  the  Court,  for  an  insufficient 
cause,  I  do  not  know  that  it  is  matter  of  error,  if  the  trial  has 
been  by  a  jury  duly  sworn  and  impanelled,  and  above  all  ex- 
ceptions. Neither  the  prisoner  nor  the  Government  in  such 
a  case  have  suffered  any  injury. 

8th.  I  pass  over  the  eighth  exception,  because  it  is  aban- 
doned by  the  counsel  for  the  prisoner,  with  the  single  remark, 
that  if  a  bad  or  low  education  would  in  point  of  law  justify  or 
excuse  crimes,  it  would  be  the  most  facile  mode  of  avoiding 
punishment  that  could  be  devised ;  for  to  this  cause  is  gen- 
erally to  be  attributed  many  of  the  most  shocking  crimes  and 
immoralities  committed  in  all  countries. 

9th.  The  ninth  exception  presents  a  specious,  but  when 
the  facts  are  ascertained,  a  most  delusive  objection.  The 
trial  commenced  on  Friday,  and  the  whole  evidence  was  gone 
through  on  both  sides  by  Saturday  noon.  The  counsel  for 
the  prisoner  were  then  indulged  with  the  utmost  latitude  of 
discussion,  and  occupied  the  attention  of  the  jury  for  nine 
hours,  and  then  came  voluntarily  to  a  conclusion  of  their  ar- 
guments. In  the  course  of  the  trial,  it  became  necessary  to 
ascertain  whether  the  land,  on  which  the  crime  was  commit- 
ted, had  been  granted  by  the  proprietors,  as  well  as  ceded  by 
the  State,  to  the  United  States.  Copies  were  produced  from 
the  proper  town  records,  (where,  by  the  laws  of  the  State,  all 
deeds  of  lands  lying  in  the  town  are  recorded)  duly  certified ; 
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but  upon  iospection  of  these  copies^  it  was  apparent  that  the 
certifying  ofitcer,  from  the  great  haste  in  which  these  copies 
had  been  made,  had  erroneously  stated  the  dates  of  one  or 
more  of  them.  The  real  dates  were  scarcely  susceptible  of 
doubt  But  under  all  circumstances,  it  was  thought  advisa 
ble  to  send  for  the  original  records,  and  they  were  according 
ly  brought  into  Court,  by  Mr.  Almy,  the  town-clerk,  on  Mon 
day  morning,  (the  Court  having  been  adjourned  from  Satur- 
day  evening  to  give  the  District  Attorney  an  opportunity  to 
dose  the  case)  and  Mr.  Almy  was  then  sworn  to  the  single 
feict,  that  these  were  the  original  records,  and  upon  inspec- 
tion, the  errors  in  date  were  immediately  detected  and  admit- 
ted by  the  counsel  for  the  prisoner.  Application  was  then 
made  by  the  counsel  for  the  prisoner  to  the  Court,  to  permit 
them  again  to  interrogate  the  witnesses,  who  had  been  pro- 
duced on  the  part  of  the  United  States,  as  to  a  single  faciy  (the 
fact  stated  in  the  thirteenth  exception)  to  wit :  that  the  sol- 
diers had  had  more  liquor  on  the  day  the  offence  was  com- 
mitted, than  usual,  and  as  much  as  they  wanted,  so  as  to  raise 
an  inference,  that  they,  or  some  of  them,  as  well  as  the  pris- 
oner, were  intoxicated.  Every  one  of  these  witnesses  had 
been  interrogated  by  the  prisoner's  counsel  upon  their  prior 
examination  again  and  again,  as  to  this  fact,  and  every  one 
gave  a  distinct  decisive  answer  in  general,  negativing  any  no- 
tion of  intoxication.  They  stated  the  quantity  of  liquor  which 
had  been  given ;  and  the  whole  testimony  on  this  point  was 
fully  sifted  by  the  prisoner's  counsel  in  their  argument.  It 
it  is  to  be  observed,  that  the  defence  of  the  prisoner  did  not 
turn  upon  any  doubt  of  the  testimony  as  to  the  principal  facts. 
It  was  admitted  that  he  killed  the  deceased;  that  he  did  it 
voluntarily ;  that  the  prosecution  was  truly  stated.  The  prin- 
cipal grounds  of  defence  were,  that  the  provocation  was  such 
as  I^aily  reduced  the  crime  from  murder  to  manslaughter; 
that  the  prisoner  was  intoxicated  at  the  time,  and  this  was  a 
legal  extenuation  of  the  crime,  that  is  to  say,  that  murder 
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committed  by  a  drunken  man^  is  ipso  facto  reduced  to  man- 
slaughter ;  that  Cornell  was  an  illiterate  man,  of  gross  and 
furious  passions ;  and  that  a  crime  which  would  be  murder 
in  an  intelligent  moderate  man  of  reasonable  discretion,  could 
be  but  manslaughter  in  the  prisoner,  because  of  his  ignorance 
and  his  furious  passions.     The  Court  were  of  opinion,  that 
under  all  the  circumstances  of  the  case,  there  was  no  reason- 
able ground  for  entering  again  upon  a  re-examination  of  the 
testimony,  on  the  point  above  stated.    It  was  an  application 
to  their  sound  discretion,  and  should  have  been  granted  only 
when  it  was  manifest  that  public  justice  required  it.     Here, 
no  new  witnesses  were  offered,  no  new  facts  were  suggested. 
The  witnesses  had  already  deliberately  given  their  testimo- 
ny on  the  very  point,  and  it  had  been  deliberately  .examined. 
There  was  nothing  but  a  su^estion  of  counsel,  that  they 
might  be  able  to  draw  forth  contradictory  answers  from  the 
same  witnesses ;  a  thing  certainly  not  to  be  presumed  at  such' 
a  time,  and  upon  such  a  trial.     And  the  bearing  of  the  facts 
upon  the  merits  of  the  case,  in  point  of  law,  was  so  slight, 
that  in  the  opinion  of  the  Court,  it  was  a  waste  of  time  to 
dwell  longer  upon  it.    It  had  the  air  of  pressing  a  solemn  de- 
fence against  all  the  principles  of  law,  and  of  grasping  after 
shadows  to  postpone  a  verdict.    The  Court  felt  that  the  dig- 
nity of  the  law,  and  the  justice  of  the  country,  ought  not  to 
be  left  open  to  the  imputation  of  being  but  a  solemn  trifling. 
10th.    The  tenih  exception  has  been  almost  abandoned  by 
the  counsel.    The  suggestions  of  the  Court,  that  the  natue  of 
the  weapon,  by  which  the  death  is  inflicted,  is  often  extreme- 
ly material  in  cases  of  homicide,  were  made  in  order  to  ex- 
plain the  doctrines  of  the  cases  cited  by  the  counsel  for  the 
prisoner.    There  was  no  room  for  the  application  of  the 
principle  of  such  cases  to  the  present,  for  it  was  proved  and 
admitted,  that  the  prisoner  intended  to  kill,  and  that  his  mus- 
ket was  a  deadly  weapon.    Nor  could  it  have  been  proper 
for  the  Court,  in  the  prisoner's  case,  to  have  stated  that  his 
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beii^  lawfully  poesessM  of  the  musket,  made  any  legal 
diflbieiioe  as  to  the  crime.  God  forbid  that  it  should  ever  be 
auppoBed  to  be  law,  that  the  lawful  poasessioii  of  a  deadly 
weapon,  justifies  or  excuses  any  man  in  the  commission  of 
murder.  But  surely  the  Omission  of  the  Court  to  state  a  cit^ 
eumstance,  which  may  be  material  for  the  prisoner,  is  not 
matter  of  error.  In  a  long  and  complicated  cause,  such  an 
omission  may  and  certainly  sometimes  does  occur ;  but  it  is 
alwajTS  in  the  power  of  counsel,  by  suggesting  the  omission, 
to  recall  the  fitct  to  the  attention  of  the  Court,  and  then  to 
prerent  any  injury.  If  this  course  had  been  pursued  on  the 
present  occasion,  the  suggestion  would  have  been  cheerfully 
listened  to.  But  it  could  have  been  of  no  avail,  unless  we 
are  ready  to  uproot  the  foundations  of  the  law. 

11th.  The  eleventh  exception  has  been  explicitly  abandon- 
ed, and  for  the  best  reasons.  There  is  no  pretence  to  say, 
that  the  prisoner  is  in  any  legal  or  accurate  sense,  "  deficient 
in  understanding.''  It  was  proved  by  all  the  witnesses,  by  his 
own  witnesses,  it  was  admitted  by  his  counsel,  that  he  was 
ampos  meniUy  having  intelligence  to  discern  what  was  right 
and  what  was  wrong.  All  that  was  suggested  was,  that  he 
waB  more  ignorant  and  somewhat  more  stupid  than  common 
men,  of  bad  education,  and  bad  passions,  and  bad  habits. 
Now  these  are  precisely  the  common  causes  of  crimes ;  but 
eertainly  they  form  no  legal  excuse  or  justification  for  the 
commission  of  them.  As  to  the  other  part  of  the  exception, 
that  the  Court  instructed  the  jury  that  *^  it  was  their  duty  to 
w^h  the  evidence  in  the  cause,"  I  profess  not  to  be  able  to 
comprehend  the  nature  of  the  objection  to  it.  I  had  always 
humbly  presumed  that  such  was  the  duty  of  every  juror  in 
every  cause.  Juries  are  not  to  give  a  blind  verdict,  merely 
became  witnesses  swear  to  the  existence  of  certain  facts. 
They  are  to  examine  those  facts,  to  consider  the  credibility 
of  the  witnesses,  to  weigh  the  force  and  ascertain  the  value 
of  the  testimony,  and  to  give  a  verdict  according  to  their  oaths 
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and  their  consciences.  Upon  any  other  supposition  of  duty, 
juries  would  be  a  most  fraudulent  imposition  upon  the  public, 
and  a  mischievous  appendage  to  the  administration  of  justice. 
Until  I  can  learn  a  different  rule,  I  shall  continue  to  belieye, 
that  to  weigh  evidence  is  of  the  last  importance  in  all  judi- 
cial tribunals,  and  is  so  emphatically  the  duty  of  juries,  that 
to  abandon  it,  is  to  jeopard  their  consciences  and  violate  their 
oaths. 

These  are  all  the  original  exceptions  filed  in  the  cause* 
But  three  additional  exceptions  are  now  offered,  which  I  will 
briefly  consider,  however  irregularly  they  may  have  come  to 
my  notice. 

12th.  The  ttoelfih  exception  turns  upon  new  evidence 
discovered  since  the  trial.  In  order  to  justify  the  Court  in 
granting  a  new  trial  for  such  cause,  it  should  be  most  man- 
ifest that  injustice  has  been  done  the  prisoner,  or  that  the 
new  evidence  would  materially  vary  the  complexion  of  the 
cause.  The  new  evidence  as  now  stated,  (for  it  rests  in  mere 
assertion,  and  there  is  not  even  an  affidavit  to  sustain  it)  goes 
merely  to  the  credibility  of  Raymer's  testimony.  Now  it  is 
somewhat  remarkable,  that  the  testimony  of  this  witness  as  to 
the  only  fact,  to  which  he  singly  spoke,  the  fact  of  a  previous 
quarrel  and  threat  of  revenge  by  the  prisoner,  was  comment- 
ed on  at  large  by  the  Court,  and  the  jury  were  expressly  ad- 
vised to  consider  that  quarrel  and  threat  as  merely  a  sudden 
ebulition  of  passion,  and  affording  no  proof  of  any  previous 
deliberate  malice  in  the  prisoner.  There  is  not  the  slightest  . 
reason  to  suppose  that  the  jury  did  not  act  upon  this  advice. 
As  to  all  the  other  facts  in  the  case,  they  were,  proved  by 
four  or  five  unimpeached  and  unimpeachable  witnesses ;  and 
indeed,  as  has  already  been  remarked,  the  material  facts  were 
admitted  by  ^e  prisoner's  counsel.  The  verdict  was  in  my 
judgment  most  entirely  justified  by  the  principles  of  law  and 
by  the  evidence.  It  was  as  clear  and  unequivocal  a  case  of 
murder,  as  I  ever  recollect  to  have  tried  in  a  Court  of  jus- 
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tcie.  Under  such  circumstances,  if  the  Court  were  to  grant 
a  new  trial,  it  would  surrender  itself  to  a  most  unpardonable 
abuse  of  the  discretion  committed  to  its  charge. 

13th.  The  thirteetith  exception  is  abandoned  by  the  coun- 
sel, because  it  cannot  be  sustained,  and  I  need  not  comment 
on  it. 

14th.  The  last  exception  has  been  in  some  measure  anti- 
cipated. If  the  prisoner  was,  at  the  time  of  committing  the 
offence,  intoxicated,  as  his  counsel  have  earnestly  contend- 
ed, I  cannot  perceive  how  it  can,  in  point  of  law,  help  his 
case.  This  is  the  first  time,  that  I  ever  remember  it  to  have 
been  contended,  that  the  commission  of  one  crime  was  an 
excuse  for  another.  Drunkenness  is  a  gross  vice,  and  in  the 
contemplation  of  some  of  our  laws  is  a  crime ;  and  I  learned 
in  my  earliest  studies,  that  so  far  from  its  being  in  law  an 
excuse  for  murder,  it  is  rather  an  a^ravation  of  its  ma- 
lignity(9).  If  it  be  fit  that  another  rule  of  law  should  prevail, 
it  will  be  for  the  legislature  to  prescribe  it.  It  is  my  duty  to 
administer  the  law  upon  its  settled  principles ;  and  I  confess, 
that  I  do  not  well  know,  how  a  doctrine  more  dangerous  to 
the  peace  and  good  order  of  society,  could  be  established, 
than  that  the  vices  of  men,  (as  this  voluntary  madness  is,) 
should  constitute  an  excuse  for  their  crimes. 

I  have  gone  over  all  the  causes  assigned  for  a  new  trial ; 
and  I  have  no  hesitation  in  declaring  that  they  afford  not  the 
slightest  foundation  to  sustain  it.  It  would  have  given  me 
more  satisfaction,  if  I  could,  consistently  with  the  dictates  of 
my  judgment,  have  come  to  a  different  result.  If  there  are 
any  circumstances  in  the  prisoner's  case  entitling  him  to  mer- 
cy, it  belongs  to  another  department  of  the  Government  to 
administer  it.     I  overrule  the  motion  for  a  new  trial. 

Motion  overruled,  and  sentence  of  death  pronounced. 

(9)  4  Bl.  Comm.  25.— 1  Inst  247.— 1  Hale,  P.  C.  32.— Plowd.  19. 
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Paul  Moodt  v.  Josathav  Fisks,  akd  al. 

Wbere  a  patent  is  for  leTeral  improTemente  in  a  maehine,/aid  eaoli  im- 
proyement  it  summed  up  in  the  patent  as  the  invention  of  the  patentee, 
he  is  bound  by  his  summary,  and  if  any  one  of  the  improyements  is  found 
not  to  be  new,  his  patent  is  yoid. 

Where  seyeral  improyements  in  a  machine  are  distinctly  claimed  in  a  pa* 
tent,  an  action  lies  for  the  piracy  of  any  of  the  improyements,  although 
the  defendants  haye  not  used  the  whole  of  the  improyements. 

Case  for  an  infringement  of  certain  patent  rights,  granted 
to  the  plaintiff.  There  were  two  counts  on  two  distinct  pa- 
tents in  the  declaration^  but  the  first  was  the  only  one  relied 
on  at  the  trial,  being  on  a  patent  for  <^  an  improvement  on  the 
double  speeder  for  roping  cotton,"  &c.  The  cause  was  tried 
on  the  general  issue.  The  patent  was  dated  the  3d  of  April, 
1819,  and  the  specification  annexed  to  it,  contained  a  very 
minute  description  of  the  double  speeder  as  improved  by  the 
plaintiff,  under  distinct  articles.  In  the  first  article  the  plain- 
tiff states,  '<  the  first  part  of  my  invention  is  a  new  position 
of  the  rollers,"  which  he  then  proceeds  to  describe. 

In  the  sixteenth  article  the  plaintiff  sums  up  his  improve- 
ments in  the  following  terms.  ^^  The  above  description  ex- 
hibits all  my  improvements  in  the  roping  machine  for  roping 
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cotton,  whether  called  a  double  speeder  or  by  any  other  name. 
The  parts  which  I  claim  as  new,  and  as  my  invention,  are  the 
following.  Ist.  The  position  of  the  rollers.  2d.  The  two 
upper  cones  with  all  the  mechanism,  and  motions  connected 
with  or  dependent  on  them.  3d.  The  method  of  moving  the 
belt  on  the  lower  cones,  and  that  of  communicating  motion 
from  the  lower  driven  cone  to  the  spindles,  and  all  the  me- 
chanism and  method  of  communicating  motion  from  the  up- 
per driven  cone  to  the  arbors  or  axes  of  the  perpetual  or  end- 
less screws  and  perpendicular  racks,  which  raise  and  lower 
the  spindle  rail ;  but  I  do  not  claim  the  said  racks  and  screws, 
as  these  as  well  as  the  common  heart  wheels  have  each 
before  been,  or  may  be  used,  for  the  same  purpose^  and 
either  may  be  applied  to  my  improvement  5th.  The  meth- 
od and  machinery  by  which  the  said  motion  of  the  spindle 
rail  is  changed  from  an  ascending  to  a  descending  movement, 
and  the  manner  of  connecting  the  same  with  the  wagon  car- 
riage. 6th  The  said  wagon,  wagon  carriage,  gallows  frame, 
catch  wheels,  the  cycloid  or  cycloidal  cam^  slides,  lever,  and 
pulley  shaft,  which  raise  the  belts  on  the  upper  cones,  and  all 
the  similar  parts  which  raise  the  belts  on  the  lower  cones  (ex- 
cept the  cycloid  or  cycloidal  cam)  with  all  the  parts,  move- 
ments and  mechanism  connected  with  the  same.  7th.  The 
ffier  tubes  and  methods  of  applying  and  using  the  same.  8th. 
The  rotary  motion  of  the  cams,  and  the  intermediate  gear 
work  and  machinery  which  produces  it." 

The  seventeenth  article  then  proceeds.  <^The  machine 
referred  to,  and  from  which  the  description  of  my  improved 
double  speeder  is  made,  as  above  set  forth,  has  twenty  spin- 
dles, and  produces  roping  of  a  convenient  size  and  twist,  for 
being  afterwards  spun  into  a  certain  kind  of  thread  or  yarn, 
but  I  also  contemplate  the  nature  and  principles  of  my  said 
invention,  as  applicable  to  any  machine  for  the  like  purpose, 
whether  it  has  more  or  less  spindles,  or  made  to  give  a  great- 
er or  less  degree  of  twist.  And  I  do  not  consider  my  said  in- 
10» 
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▼ention  as  confined  to  any  particuhr  fonn,  poeitioD,  Uiid  of 
material,  d^[Fee  of  yelocitj,  shape,  magnhttde,  or  pontioii  of 
the  several  parts,  but  the  same  may  be  applied  to  any  ma- 
chine made  of  iron,  brass,  copper,  or  other  suitable  metal  or 
material;  and  all  the  parts  above  described  and  set  forth, 
may  be  extremely  varied  to  obtain  the  object  for  which  simi- 
lar machines  have  been,  are,  or  may  be,  used  or  emfdoyed. 
The  positioh  of  the  rollers,  which  I  consider  as  an  important 
imi^ovement,  may  be  applied  to  any  machine  for  spinning  as 
well  as  for  roping,  and  I  have  applied  it  to  an  improved  spin- 
ning and  filling  frame,  a  description  and  <dra wing  of  which  I 
have  prepared  for  procuring  a  patent.*^ 

The  cause  was  argued  by  Gorham  and  Wehiter  for  the 
plaintiff,  and  by  6  SuOhan  for  the  defendants. 

The  defence  at  the  trial  turned  mainly  on  two  points.  1st. 
That  the  machine  used  by  the  defendants  were  not  identi- 
cal with  those  of  the  plaintiff.  2d.  That  part  of  the  improve- 
ments claimed  by  the  plaintiff  were  known  before,  and  so  the 
patent  was  broader  than  the  invention,  and  void. 

The  counsel  for  the  defendants  contended  on  these  pmnts, 
tMawmg  the  enumeration  of  the  improvements  in  the  16th 
article  of  the  patent.  1st.  That  the  position  of  the  rollers 
was  not  new,  2d.  That  the  plaintiff  had  no  right  to  the  two 
upper  cones,  they  not  being  his  invention.  And  as  to  the 
machinery  connected  with  them,  it  was  not  used  by  the  de- 
fendants. 3d.  That  the  method  of  moving  the  beh  of  the 
lower  cones,  and  the  mechanism  connected  with  it,  were  not 
used  by  the  defendants.  4th.  That  the  method  of  comimir 
nicating  motion  from  the  upper  driven  cone  to  the  arb<»8  or 
axes,  of  the  perpetual  or  endless  screws,  and  perpendicular 
racks,  &c  were  not  used  by  the  defendants.  The  same  an- 
swer was  given  to  the  5th,  6th,  and  7th  improvement,  speci- 
fied in  the  16th  article.    8th.    That  the  rotary  motion  of  the 
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cones  and  the  intermediate  gear  work  and  machinery,  were 
not  new. 

The  proof  in  the  cause  being  very  strong,  that  the  position 
of  the  ndlers  was  not  new,  two  questions  arose.  Ist.  Whe- 
ther the  plaintiff  was  concluded  by  the  summing  up  in  his  pa- 
tent, from  contending,  that  the  position  of  the  rollers  was  not 
a  substantial  part  of  his  invention,  or  was  not  per  se  patenta- 
ble, ddi  If  not  so  precluded,  and  if  the  patent  was  not  void, 
whether  the  defendants  were  not  liable  in  this  action,  if  they 
used  any  one  of  the  plaintiflPs  improvements,  although  the 
ptoof  should  be  satisfactory  that  they  did  not  use  all  the  im- 
provements. 

STORY,  J.  Upon  the  last  point  there  has  hitherto  been 
considerable  difficulty  in  my  mind.  But  after  a  good  deal 
of  reflection  on  it,  I  have  come  to  the  result,  that  where  the 
plaintiff  claims,  as  in  this  case,  several  distinct  and  indepen- 
dent improvements  in  the  same  machine,  and  procures  a  pa- 
tent for  them  in  the  aggregate,  he  is  entitled  to  recover  against 
any  person  who  shall  use  any  one  of  the  improvements  so  pa- 
tented, notwithstanding  there  has  been  no  violation  of  the  other 
improvements.  In  such  case,  the  patent  goes  for  the  whde 
of  the  improvements,  and  if  each  be  new,  and  be  claimed  dis- 
tinctly in  the  patent,  as  such,  there  does  not  seem  any  good 
reason  why  the  party  who  pirates  any  part  of  the  invention, 
should  not  be  liable  in  damages.  Take  the  case  of  a  copy 
r%ht  It  has  never  been  supposed,  that  in  order  to  maintain 
an  action,  the  whole  book  should  be  pirated.  It  has  been 
adjudged  sufficient,  if  a  considerable  part  of  the  book  be  pi- 
rated, so  that  such  part  be  that  on  which  the  plaintiff  is  truly 
and  substantially  the  author  (1).  To  be  sure,  a  mere  extract 
would  not  be  piracy ;  but  if  the  substance  of  the  work  be 
taken,  or  so  large  a  portion  of  it  as  makes  it  a  substitute  for 

(1)  Carey  v.  Longman,  1  East,  R.  358,  and  cases  there  cited. 
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the  original,  and  materially  injures  the  literary  property  of 
the  author,  it  has  been  thought  to  be  actionable  (2). 

There  is  no  doubt,  that  by  the  law  of  England,  a  party  ^ho 
pirates  any  part  of  the  invention  of  the  patentee,  is  liable  in 
damages,  notwithstanding  he  has  not  violated  the  whole.  I 
say  pirates  any  part  of  the  inventianj  for  any  person  may  law* 
fuHy  use  any  machinery,  combined  with  the  patentee's  inven- 
tion, which  he  does  not  claim  as  new,  or  which,  if  so  claim- 
ed, has  been  previously  known  and  used.  This  is  the  doc- 
trine in  Bovill  v.  Moore  (3),  which  was  an  action  for  the  viola- 
tion of  a  patent  '^  for  a  machine  for  the  manufactury  of  bob- 
bin lace  or^wist  net,  similar  to,  and  resembling  the  Bucking- 
hamshire lace  net,  and  French  lace  net,  as  made  by  the  hand 
with  bobbins  on  pillows."  Lord  Chief  Justice  Gibbs  there 
said,  "  we  must  consider  what  the  patent  proposes  to  give  to 
the  patentee,  and  what  privileges  he  would  possess  under  the 
patent.  Now  the  patentee  is  entitled  to  the  sole  use  of  this 
machine,  and  whoever  imitates  it,  either  in  whole  or  in  part, 
is  subject  to  an  action  at  the  suit  of  the  patenleew''  The  de- 
fendants had  used  the  invention  in  part,  but  obtained  a  ver- 
dict upon  the  ground  that  the  plaintiff  had  not  invented  the 
whole  machine,  but  had  only  made  improvements  in  it,  the 
combination  having  existed  up  to  a  certain  point  before,  and 
therefore  his  patent  was  void  as  covering  more  than  his  in- 
vention. It  may  be,  that  the  decisions  have  turned  upon  the 
peculiar  language  of  the  English  patents,  for  in  all  the  prece- 
dents which  I  have  seen,  the  patent  gives  the  exclusive  right 
of  the  whole  invention,  and  prohibits  all  dther  persons,  <^  di- 
rectly and  indirectly,  to  make,  use,  or  put  in  practice,  the 
said  invention,  or  any  pari  of  the  same,  &c.  or  in  any  wise  to 
counterfeit,  imitate,  or  resemble  the  same,  or  make  or  cause 
to  be  made,  any  addition  thereto,  in  subtraction  from  the 


(2)  Rowiuth  V.  Wilkes,  1  Camp.  R.  94. 

(3)  3  Manh.  R.  211,  S.  C.  Davies  on  Patents,  211. 
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same  (4)/'  But  bb  no  such  intimation  is  given  in  the  reports,  I 
incline  to  believe  that  thq  doctrine  stands  upon  the  general 
principles  of  law,  that  he  who  has  the  exclusive  right  to  the 
whole  of  a  thing,  has  the  same  right  to  aU  the  parts  which  the 
general  right  legally  includes,  that  is,  (in  cases  like  the  pre- 
sent) to  all  the  parts  which  he  has  invented. 

The  principal  difficulty  that  arises,  is  in  the  application  of 
the  doctrine ;  and  that  may  in  most  cases  be  removed,  by 
considering  the  nature  and  extent  of  the  patent,  or  rather  of 
the  thing  invented  and  patented.  Where  the  patent  goes 
for  the  whole  of  a  machine  as  a  new  invention,  and  the  ma- 
chine is  in  its  structure  substantially  new,  any  person  who  pi- 
rates a  part  of  the  machine,  substantially  new  in  its  structure, 
deprives  the  inventor  so  far  of  his  exclusive  right  in  his  in- 
vention, and  may  in  a  great  measure  destroy  the  value  of  the 
patent.  Where  the  patent  is  for  several  distinct  improve- 
ments in  an  existing  machine,  or  for  an  improved  machine, 
incorporating  several  distinct  improvements,  which  are  clear- 
ly specified,  then  if  a  person  pirates  one  of  the  improvements, 
he  violates  the  exclusive  right  of  the  patentee,  for  the  patent 
is  as  broad  as  the  invention,  and  the  invention  covers  all  the 
improvements ;  and  it  is  a  wrong  done  to  the  patentee  to  de- 
prive him  of  his  exclusive  right  in  any  of  his  improvements. 
Where  a  patent  is  for  a  new  combinaiion  of  existing  machin- 
ery, or  machines,  and  does  not  specify  or  claim  any  improve- 
ments or  invention,  except  the  combination,  unless  that  com- 
bination is  substantially  violated,  the  patentee  is  not  entitled 
to  any  remedy,  although  parts  of  the  machinery  are  used  by 
another,  because  the  patent,  by  its  terms,  stands  upon  the 
combination^  only.  In  such  a  casci,  proof  that  the  machines, 
or  any  part  of  their  structure  existed  before,  forms  no  objec- 
tion to  the  patent,  unless  the  combination  has  existed  before. 


(4)  See  forms  in  Collier  on  Patents,  54,  57,  and  Davies  on  Patents,  37, 
30. 
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for  the  reason^  that  the  invention  is  limited  to  the  combina- 
tion. And  yet  if  the  combination  itself  be  not  wholly  new, 
but  up  to  a  certain  point  has  existed  before,  and  the  patentee 
claims  the  whole  combination  as  new,  instead  of  his  own  im- 
provements only,  as  by  taking  out  a  patent  for  the  whole  ma- 
chine, doubtless  his  patent  is  void,  for  it  exceeds  his  inven- 
tion (5).  But  if  there  be  different  and  distinct  improvements 
constituting  parts  of  the  combination,  which  are  specified  as 
such  in  the  patent  and  specification,  and  any  one  of  them  be 
pirated,  the  same  rule  seems  to  apply  as  in  other  cases  where 
part  of  an  invention  is  pirated,  for  the  patent  then  shows  that 
the  invention  is  not  limited  to  the  mere  combination,  but  in- 
cludes the  particular  improvements  specified. 

It  is  often  a  serious  difficulty  from  the  obscure  language  of 
the  specification,  to  ascertain  what  is  the  nature  and  extent 
of  the  invention  claimed  by  the  patentee.  Whether  his  pa- 
tent be  valid  or  not,  must  materially  depend  upon  the  accu- 
racy and  distinctness  with  which  the  invention  is  stated.  But 
in  all  cases  where  the  patentee  claims  any  thing  as  his  own 
invention,  in  his  specification,  courts  of  law  cannot  reject  the 
claim ;  and  if  included  in  the  patent,  and  found  not  to  be  new, 
the  patent  is  void,  however  small  or  unimportant  such  assert- 
ed invention  may  be.  This  leads  me  to  the  first  point  made 
at  the  bar ;  as  to  which,  it  appears  to  me  clear,  both  upon 
principle  and  authority,  that  where  a  patentee  in  his  specifi- 
cation states  and  sums  up  the  particulars  of  his  invention, 
and  his  patent  covers  them,  he  is  confined  to  such  summary ; 
and  he  cannot  afterwards  be  permitted  to  sustain  his  patent 
by  showing  that  some  part  which  he  claims  in  his  summing 
up  as  hiis  invention,  though  not  in  fact  his  invention,  is  of 
slight  value  or  importance  in  his  patent  (6).    His  patent  covers 


(5)  Bovill  V.  Moore,  2  Marsh.  R.  211.  —  Davies  on  Pat.  361, 398,  404, 
411. 

(6)  Rex  V.  Cutler,  1  Starkie,R.  354.  — Davies  on  Patents  398,  404.  — 
Bovill  V.  Moore,  S.  C.  2  Ma»b.  R.  211. 
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it,  and  if  it  be  not  new,  the 'patent  must  be  void.  Here  the 
plaintiff  claims  a  particular  position  of  machinery  as  his  in- 
vention, and  it  clearly  appears  in  evidence  that  the  position 
is  not  new.  It  has  existed  before,  not  in  machines  exactly 
like  the  present,  but  in  machines  applied  to  analogous  pur- 
poses, viz.  in  machines  for  roping  cotton ;  and  applied  for 
the  same  purpose  as  the  plaintiff  applies  them.  Without 
doubt  he  supposed  that  he  was  the  first  inventor,  but  that  was 
bis  mistake,  and  will  not  help  the  case.  The  objection  there* 
fore  is  fatal. 

I  wish  it  to  be  understood  in  this  opinion,  that  though  sev- 
eral distinct  improvements  in  one  machine  may  be  united  in 
one  patent,  it  does  not  follow  that  several  improvements  in 
two  different  machines,  having  distinct  and  independent  ope- 
rations, can  be  so  included.  Much  less  that  the  same  patent 
may  be  for  a  combination  of  different  machines,  and  for  dis- 
tinct improvements  in  each. 

The  plaintiff  upon  this  intimation  agreed  to  take  a  verdict 
against  him^  declaring  his  patent  void,  that  he  might  obtain  a 
new  patent. 

Verdict  for  defendants. 


fio9T05  Maxufacturiitg  Compant  v.  Jonathan  Fiskx  and  Another. 

The  jary  may,  if  they  see  fit,  in  a  case  for  infringing  a  patent,  give  the 
plaintiff  as  part  of  his  «« actual  damage,"  such  expenses  for  counsel  fees, 
Sc>e»  as  have  been  necessarily  incurred  in  vindicating  the  plaintiff's  right 
by  a  suit,  and  which  are  not  taxable  in  the  bill  of  costs. 

Case  for  infringing  a  patent  for  ^^  a  new  and  useful  improve- 
ment of  a  spinning  frame  for  spinning  cotton,''  invented  by 
Paul  Moody,  and  assigned  by  him  to  the  plaintiffs.  The  pa- 
tent was  dated  the  17th  of  January,  1818,  and  the  assignment 
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the  14th  of  Janaary,  1819.  The  cause  was  tried  upon 
the  general  issue,  and  the  principal  question  was,  whether  the 
patentee  was  the  original  inventor,  it  being  contended  that 
.  machines,  of  substantially  the  like  structure,  were  known  and 
used  before  the  plaintiff's  supposed  invention ;  and  the  de- 
fendants counsel  cited  Rees'  CyclopsBdia,  article  Dressing 
Machine,  vol.  40,  pt.  1.  A  question,  however,  of  law  arose 
at  the  trial,  whether  the  jury  might  include  in  the  damages, 
if  their  verdict  was  for  the  plaintiff,  counsel  fees  and  other 
necessary  expenses  incurred  at  the  trial,  which  were  not 
within  the  taxable  costs. 

STORY,  J.  In  one  of  the  earliest  cases  which  came  be- 
fore me,  after  my  advancement  to  the  bench,  this  very  ques- 
tion arose,  and  at  the  trial  I  decided  that  counsel  fees  and 
other  necessary  expenses,  not  included  in  the  taxable  costs, 
were  proper  to  be  allowed  by  the  jury,  if  they  saw  fit,  as  part 
of  the  "  actual  damage"  of  the  plaintiff,  within  the  contem- 
plation of  the  Patent  Act.  But  upon  a  motion  for  a  new  tri- 
al, the  Circuit  Court  felt  itself  constrained  upon  the  authori- 
ty of  Arcambal  v.  Wiseman,  3  Dall.  306,  very  much  against 
its  own  judgment,  to  declare  the  contrary  doctrine  (7).  Since 
that  period,  I  have  not  been  able  upon  inquiry,  to  learn  that 
any  of  my  brethren  hold  to  so  rigid  a  rule ;  or  have  felt  them- 
selves bound  to  limit  the  discretion  of  the  jury,  as  to  an  al- 
lowance of  items  of  this  nature.  Nor  can  I  now  deem  Ar- 
cambal V.  Wiseman,  an  authority  on  which  one  ought  to  re- 
pose, in  a  case  of  this  sort,  without  very  serious  doubts.  The 
case  appears  to  have  been  decided  on  thi^  point,  without 
much  argument,  and  is  very  imperfectly  reported.  I  have 
examined  the  original  record.  It  was  a  libel  filed  by  the 
Spanish  Consul  for  restitution  of  a  Spanish  vessel,  captured 
by  an  armed  French  vessel  on  the  high  seas.    The  District 

(7)  Whittemoro  v.  Cotter,  1  Gallis.  R.  439. 
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Court  disiDissed  the  libel,  and  awarded  damages  for  the  delay , 
&C.  to  the  captors.  The  Circuit  Court  affirmed  the  decree,  and 
it  was  afterwards  on  error  affirmed  by  the  Supremj  Court ; 
but  a  cha^  of  91,600,  for  counsel  fees,  appearing  on  the 
record  to  have  been  allowed  as  part  of  the  damages,  the  Su- 
preme Court  disallowed  this  item,  declaring  the  geneml  prac- 
tice of  the  United  States  to  be  in  opposition  to  it,  and  if  that 
practice  were  not  strictly  correct  in  principle,  it  ou^t  to  be  re- 
spected until  changed  by  statute.  It  is  to  be  observed,  that 
this  was  an  admiralty  or  prize  suit.  In  cases  of  marine  torts, 
or  illegal  captures,  it  is  far  from  being  uncommon  in  the  ad- 
miralty to  allow  costs  and  expenses,  and  to  mulct  the  offend- 
ing parties,  even  in  exemplary  damages,  where  the  nature  of 
the  case  requires  it.  In  prize  causes  it  is  the  usual  course  to 
allow  the  captors  their  costs  and  expenses  upon  restitution 
being  decreed,  where  the  original  capture  is  justifiable,  or 
farther  proof  is  required.  It  can  hardly  be  presumed,  that 
the  Court  alluded  to  cases  of  this  nature  —  to  cases  of  admi- 
ralty and  prize  jurisdiction,  for  it  is  scarcely  possible,  that 
any  general  uniform  practice  had  been  adopted  in  the  United 
States,  at  so  early  a  period ;  and  if  it  had  been,  it  must  have 
been  founded  on  a  want  of  accurate  knowledge  of  the  princi- 
ples and  doctrines  of  courts  of  admiralty  on  this  subject* 
Courts  of  admiralty  allow  such  items,  not  technically  as  costs, 
but  upon  the  same  principles,  as  they  are  often  allowed  dam- 
ages in  cases  of  torts,  by  courts  of  common  law,  as  a  recom- 
pense for  injuries  sustained,  as  exemplary  damages,  or  as  a 
remuneration  for  expenses  incurred,  or  losses  sustained,  by 
the  misconduct  of  the  other  party.  The  Court  in  the  remarks 
imputed  to  them  by  the  reporter,  must  have  referred  only  to 
the  general  practice  in  the  courts  of  common  law  in  the  Uni- 
ted States,  not  to  tax  counsel  fees  in  the  bill  of  costs ;  a  prac- 
tice of  the  propriety  of  which,  as  a  general  rule,  no  doubt 
could  be  entertained.  And  in  the  case  then  before  them,  the 
Court  may  very  properly  have  disallowed  the  charge,  for  rea- 
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sons  applicable  to  the  particular  predicament  of  that  case.  In 
any  other  view,  it  would  be  impossible  to  reconcile  the  case 
of  Arcambal  v.  Wiseman,  with  the  general  doctrines  of  ad- 
miralty courts,  or  with  the  more  recent  and  well  established 
practice  of  the  Supreme  Court  in  cases  of  marine  torls  and 
prize  (2).  I  feel  myself  bound,  therefore,  to  declare,  that  as 
the  authority  of  Arcambal  v.  Wiseman  is  shaken  so  far  as  it  can 
be  considered  as  containing  any  general  doctrine,  governing 
oases  of  this  nature,  I  return  to  what  I  originally  considered 
the  true  doctrine ;  and  that  is,  that  the  jury  are  at  liberty,  if 
they  see  fit,  to  aHow  the  plaintiff  as  part  of  his  ^<  actual  dam- 
age,'*  any  expenditure  for  counsel  feels,  or  other  chaigea^ 
which  were  necessarily  incurred  to  yindicate  the  rights  de- 
rived under  his  patent,  and  are  not  taxable  in  tlie  bill  of 
costs. 

Verdict  for  plaintifi  0630,  single  ciamigea; 

Gorham  and  Wehtier  for  plaintiflb. 
<?•  SuOivan,  for  defendants. 

A  motion  was  afterwards  made  for  a  new  trial,  for  mia* 
direction  on  this  point,  which  was  refused  by  the  Court,  and 
judgment  given  for  the  plaintiffs  for  the  treble  damages. 

(3)  The  Amiable  Nancy,  3  Wheaton,  559;  The  Maiy,  9  Cianch,  I9S, 
151;  The  Veaas,  5  Wheatoo^  127, 101 ;  The  Londoa  Packet,  5  Whesr 
ton,  13%  14a 
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THx54th  seetioD  of  the  Revenue  Collection  Act  of  1799,  ch.  1S8,  respecting 
the  breaking  of  locks  and  fastenings  put  on  vessels  by  inspectors,  applies 
to  Teasels  in  the  coasting  tndef  as  well  aa  Tdsiela  coming  from  foreign 
poits. 

Debt  for  the  penalty  of  500  dollars  against  the  defendant, 
master  of  a  coasting  vessel,  for  suffering  the  locks  and  fiisten- 
ings,  put  on  the  hatches  of  the  vessel,  by  an  inspector  of  the 
customs,  to  be  broken  contrary  to  the  54th  section  of  the 
Revenue  Collection  Act  of  2d  of  March,  1799,  ch.  128.  The 
defendant  pleaded  nil  debet^  on  which  issue  was  joined.  At 
the  trial,  the  vessel  was  proved  to  be  a  coasting  vessel,  and 
at  the  time  when  the  facts  alleged  in  the  declaration  took 
place,  had  recently  arrived  from  North-Carolina  into  Boston, 
having  on  board  a  cargo  of  coals,  flour,  and  about  20  boxes 
of  Havana  sugar.  The  defence  at  the  trial  did  not  turn  up- 
on a  denial  of  the  facts ;  but  upon  the  ground  that  the  54th 
section  of  the  Act  applied  only  to  vessels  arriving  from  for- 
eign ports,  and  not  to  vessels  engaged  in  the  coasting  trade 
of  the  United  States.  The  District  Judge  at  the  trial,  was  of 
this  opinion,  and  so  directed  the  jury,  who  found  a  verdict 
accordingly  for  the  defendant.  The  District  Attorney  filed 
a  bill  of  exceptions  to  this  opinion  of  the  Judge,  and  the  pre- 
sent writ  of  error  was  brought  to  revise  it 

Blake  for  the  United  States,  argued  that  the  54th  section 
was  general  in  its  terras,  and  was  applicable  to  all  vessels ; 
and  the  security  of  the  revenue  required  this  interpretation  ; 
and  so  it  had  always  in  practice  been  construed.  He  agreed 
that  some  of  the  sections  of  the  Revenue  Act  of  1799,  ch. 
128,  applied  solely  to  vesseb  coming  from  foreign  ports ;  but 
contended  that  others  applied  to  all  vessels.  He  instanced 
particulariy,  the  37th,  53d,  55th,  57th,  67th,  70th,  and  71st 
sections  of  the  Act. 
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Barren,  for  the  defendant^  argued  e  contra  that  the  54th 
section  was  exclusively  applicable  to  vessels  coming  from  for- 
eign ports.  That  all  the  sections  of  the  Act  of  1799,  ch.  128, 
were  confined  to  such  vessels,  except  where  coasting  vessels 
were  particularly  specified.  He  cited,  as  particularly  appli- 
cable to  vessels  of  this  description,  the  26th,  27th,  28th,  29th, 
3 1st  and  33d  sections  of  the  Act  In  the  18tb  section  of  the 
Act,  coasting  vessels  were  expressly  specified,  and  a  provision 
made  in  the  cases  contemplated  in  that  section  for  fastenings 
and  locks  to  the  hatches  of  coasting  vessels.  Why  this  par- 
ticular provision,  if  the  54th  section  applied  generally  ?  The 
Coasting  Act  of  18th  February,  1793,  ch.  8,  contained  provi- 
siops  applicable  to  coasting  vessels  in  the  predicament  of  that 
at  the  bar ;  and  by  the  Act  of  2d  of  March,  1819,  ch.  48, 
such  vessels  were  liable  to  the  same  regulations  as  coasting 
vessels  bound  from  one  district  to  another  in  the  same  state, 
or  from  a  dbtrict  in  one  state  to  a  district  in  the  next  ad- 
joining state.  These  regulations  govern  the  whole  coasting 
trade,  and  are  sufficient  for  the  protection  of  the  revenue.  If 
not  it  belongs  to  the  Government,  and  not  to  Courts  of  jus- 
tice to  enlarge  them.  No  officer  of  the  customs,  under  the 
Coasting  Act  of  1793,  or  any  other  Act,  has  any  right  to  put 
locks  and  fastenings  on  the  hatches  of  coasting  vessels,  except 
in  the  special  cases  in  the  18th  section  of  the  Revenue  Act 
of  1799,  ch.  128.  The  27th  section  of  the  Coasting  Act  of 
1793,  ch.  8,  as  to  the  authority  of  officers  of  the  customs  to 
search  and  examine  and  seize  vessels,  is  in  pari  materia  with 
the  70th  section  of  the  Revenue  Act  of  1799,  ch.  128.  So 
the  31st  section  of  the  same  Coasting  Act  with  part  of  the 
71st  section  of  the  Revenue  Act  of  1799,  as  to  obstruction  of 
officers  in  their  duty. 

Blake,  in  reply.  The  Revenue  Act  of  1799,  ch.  128,  con- 
tains many  sections  applicable  to  all  vessels.  It  is  posterior 
to  the  Coasting  Act  of  1799,  ch.  128,  and  in  many  cases  the 
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provisioos  of  the  farmer  are  cnihiiktite  ii|k>b  thd  other. 
The  letter  of  the  54lh  wetion  ui  eompletely  up  ta  oar  case. 
Whj  riioidd  it  not  tbeii  be  bdd  to  be  withm  its  spirit  ? 

STORY^  J.  TbiBisscaseof  no  mem^iderable  enAmh 
rassnient  and  diftealty,  and  I  have  hesitated  upon  it  afflsv  a 
good  deal  of  reflection.  The  decision  to  whieb  my  mind  has 
at  las^  come^  is  not  without  some  lurking  doubts,  but  it  is  that 
to  whieh  my  judgment  persuades  me.  The  judgosent  of  the 
District  Govt  turned  on  the  general  proposition  that  coasl^ 
ing  tess^  were  under  no  circureslanees  within  the  purview 
of  the  54tb  section  of  the  Retenue  Act  of  1799,  ch.  128.  If 
that  proposition  be  not  true  in  its  utmost  generality,  (as  no 
qualifications  are  specially  stated)  the  judgment  below  can« 
not  be  manttained ;  if  it  be  true,  then  it  ought  to  be^  affirm^ 
ed.  The  Act  of  Sd  of  liaich,  1819,  ch.  48,  having  diirnled 
the  sesi  coast  and  rivers  of  the  United  States  into  two  great 
cfotricts,  has  regulated  the  trade  of  coasting  vessels  bound 
fKMD  one  port  to  another,  within  either  of  those  districts  (in 
wbich  predicament  the  viBssel,  whose  case  is  now  before  us, 
is)  by  those  sectims  of  the  Coasting  Act  of  1793,  ch.  8,  which 
ap{%  to  coestiag  vessels  bound  from  a  (Ustrict  in  one  state  to 
a  district  in  the  snne  or  an  adjoining  stale  on  the  sea  coast. 

The  argnment  of  the^  defendant's  counsel  in  substance  is, 
that  theCoesfing  Act  of  1793,  ch.  8,  meant  in  all  respects, 
to  regulate  the  coasting  trade,  except  in  a  few  cases  express" 
hf  provided  for  in  the  Revenue  Act  of  1799,  ch.  138 ;  and 
that  consequently  all  other  provisions  of  the  latter  Act  ought 
to  be  applied  exclusively  to  vessels  coming  from  foreign 
ports ;  and  that  the  generality  of  the  kmguage  of  the  54th 
section  of  the  same  Act,  ought  to  be  restrained  to  vessels  in 
Out  latter  predicament.  To  this  argument,  to  a  certain  ex- 
tent, I  readily  accede.  The  Act  of  1799,  ch.  198,  in  its  prin- 
ikfti  provisions,  looks  certainly  to  the  foreign  trade  of  the 
United  Stbtes,  and  in  many,  perhaps  in  a  majority,  <rf  its  pro^ 
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viflbnsi  by  express  terms,  or  by  necessary  implicationi  ap- 
plies exclusively  to  vesseb  coming  from  foreign  ports.      But 
the  primary  object  of  that  Act  being  the  security  of  the  re- 
venue of  the  United  States,  and  as  auxiliary  thereto,  the  pre- 
vention of  illegal  traffic  and  smuggling,  there  is  no  necessary 
conclusion  that  its  provisions  may  not,  when  general,  apply 
to  all  vessels  whatsoever.    There  is  no  pretence  to  say,  that 
illegal  traffic  and  smuggling,  and  frauds  upon  the  revenue, 
may  not  be  committed  by  vessels  engaged  in  the  coasting 
trade ;  or  that  there  is  in  the  Coasting  Act  of  U93,  ch.  8, 
any  provision  in  pari  materia,  with  the  54th  section  of  the 
Act  of  1799.    And  it  would  be  still  (nore  difficult  to  affirm, 
that  this  section  was  not  as  useful  and  salutary  in  relation  to 
the  coasting  as  the  foreign  trade  of  the  United^  States.      If 
there  had  been  in  the  Coasting  Act  an  express  provision  up- 
on the  same  subject  matter,  the  argument  would  have  been 
more  cogent  and  satisfactory.    In  some  of  the  early  laws  of 
the  United  States,  provisions  were  inserted,  equally  applica- 
ble to  vesseb  in  the  foreign  and  domestic  trade.    Gradually 
a  separation  in  respect  to  many  of  the  most  important  rega- 
lations,  from  the  difference  of  their  nature  and  requirements, 
has  taken  place  between  them.    But  it  remains  to  be  proved, 
that  the  separation  has  been  entire.    It  is  asked,  why  in  the 
16th  section  of  the  Act  of  1799,  ch.  128,  a  special  provision 
is  madie  as  to  coasting  vessels,  and  to  locks  and  fastenings  on 
them,  if  the  54th  section  be  also  applicable  to  them  ?    The 
answer  is,  that  this  provision  is  made  for  a  special  case,  ap- 
plicable to  vessels  in  the  foreign  trade,  coming  into  Ocracoke 
Inlet,  and  allowed  to  dischaige  their  caigoes  into  lighten  and 
coasting  vesseb,  to  be  transported  to  any  port  of  entry  orde- 
livery  connected  with  the  inlet,  without  previously   paying 
or  securing  the  duties  due  on  their  cargoes.     But  for  this 
provision,  the  caigoes  so  unladen,  would  be  forfeited ;  and 
'but  for  the  regulation  as  to  the  cargoes  being  under  locks 
and  fastenings,  there  would  be  great  danger  of  frauds  and 
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gmugl^iiig.  B7  the  general  Coasting  Act  no  coasting  Tossel 
can  regularly  have  on  board  any  foreign  dutiable  goods^  the 
duties  on  which  have  not  been  previously  secured  or  paid. 

It  is  worthy  of  notice  too,  that  the  54th  section  of  the  Act 
of  1799,  is  almost  a  literal  transcript  of  the  31st  section  of  the 
Revenue  Act  of  4th  of  August,  1790,  ch.  35.  It  was  there* 
fore  a  regulation  in  existence  at  the  time  of  the  passage  of 
the  Coasting  Act  of  1793,  and  is  in  no  wise  inconsistent  with 
it  and  has  been  re-inforced  and  rercnacted  since  that  period. 
There  is  no  pretence  to  say,  that  it  was  repealed  by  the  Act 
of  1793,  or  that  its  subsequent  operation  has  been,  or  could 
be  restrained  by  it  It  ^tands  then,  upon  its  own  terms  and 
connection  for  its  reasonable  exposition. 

The  54th  section  declares  that  it  shall  be  lawful  for  all 
"  collectors,  &c.  to  go  on  board  of  ships  or  vessels  in  any  port 
of  the  United  States,  or  within  four  leagues  of  the  coast  there- 
of, if  bound  to  the  United  States,  whether  in  or  out  of  their  re- 
spective districts,  for  the  purpose  of  demanding  the  manifests 
aforesaid,  and  of  examining  and  searching  the  said  ships  or 
vessels."  It  is  said  by  the  defendant's  counsel,  that  the  qua- 
lification,/' if  bound  to  the  United  States,^'  plainly  shows,  that 
vessels  from  foreign  ports  only,  are  intended,  and  not  coast- 
ing vessels.  This  is  not  admitted.  These  words  are  evi- 
dently a  qualification  of  the  preceding  words,  and  restrain 
them  to  such  vessels  within  four  leagues  of  the  coasts  as  are 
bound  to  the  United  States,  in  contradistinction  to  vesseb 
bound  to  foreign  ports.  A  provision  in  substance  as  broad, 
and  applicable  to  all  vessels,  is  inserted  in  the  Coasting  Act  (1), 
and  authorizes  revenue  officers  to  go  on  board  all  vessels,  to 
inspect,  search,  and  examine  the  same,  and  if  any  breach  of 
the  laws  of  the  United  States  (not  merely  of  the  Coasting  Act) 
is  committed,  whereby  the  vessel,  or  goods  on  board,  are  for- 
feited, to  seize  the  same.    If  the  54th  section  had  stopped 

(1)  Coasting  Act  of  1793,  oh.  8,  §  27. 
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after  the  words,  <'  for  the  parpofle  of  demanding  the  manifests 
aforesaid/'  I  should  have  strongly  inclined  to  think  that  these 
words  would  have  restrained  the  meaning  to  manifests  of  vessels 
from  foreign  ports,  and  have  excluded  coasting  vesseb.  But 
the  supplementary  words,  '<  and  of  examining  and  searching 
the  said  ships  or  vessels"  seem  to  me  to  enlarge  the  power 
so  as  to  reach  coasting  vessels,  which  revenue  officers  are 
undoubtedly  entitled  to  search  and  examine  by  the  very  terms 
of  the  Coasting  Act.  There  are  no  other  words  in  the  see^ 
tion  impoong  any  limitation  upon  the  general  phraseology. 
The  Court  is  therefore  called  upon  to  interpose  one,  where 
the  sense  does  not  require  it,  and  wjiere  no  public  mncfaief 
or  inconvenience  justifies  such  a  limitation.  We  know  that 
by  the  terms  of  the  Coasting  Act,  permits  under  some  cir- 
cumstances, are  necessary  before  unhiding  the  cargoes  of 
coasting  vessels ;  and  a  forfeiture  takes  place,  for  having 
smuggled  goods  on  board  ;  and  sometimes  for  omitting  to  put 
goods  into  the  manifests.  In  point  of  fact,  the  practice  is 
proved  to  be,  and  always  to  have  been,  in  eonformity  with 
the  construction  of  the  law,  which  is  asserted  by  the  District 
Attorney.  I  see  no  evil  in  such  a  construction ;  and  I  per- 
ceive much  public  good  and  convenience  in  it.  I  am  not 
tfierefore  prepared  to  take  a  case  out  of  the  letter  which 
seems  fairly  within  the  spirit  of  the  section ;  or  to  deprive  the 
language  of  its  natural  force,  simply  because  it  stands  in  a 
Ikw  pointing  in  its  general  direction,  to  vessels  engaged  in 
foreign  trade.  I  am  driven,  therefore,  to  say,  thai  in  my 
judgment,  the  judgment  of  the  District  Court  ought  to  be  re- 
versed. 

Judgment  reversed. 
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Thx  oSenee  of  Bailing/rom  a  port  with  an  intent  to  enga^  in  the  slave  trade, 
under  the  Act  of  20th  of  April,  1818,  oh.  86,  §  §  2  and  3,  is  not  committed 
nnlen  the  yeflsel  nUs  out  o/*  the  porL 

If  onder  the  act  an  offence  of  causing  a  yessel  to  sail  ftom  a  port  of  the 
United  States,  be  alleged  in  the  indictment  to  be  on  a  day  now  last  past^ 
and  on  divers  days  andHmes  before  and  since  that  day,  the  allegation  is  suf- 
ficient; for  the  words,  now  last  past,  mean  last  past  before  the  caption  of 
the  indictment,  and  the  words,  pn  divers  days  and  times^  may  be  rejected 
as  surplusage,  if  the  offence  be  but  a  single  offence. 

It  is  not  necessary  in  an  indictment  for  such  an  offence,  to  allege  that  the 
negroes,  &o.  were  to  be  transported  to  the  United  States,  or  their  territories, 
or  that  they  were  free  and  nat  bound  to  senrice,  or  that  the  defendant  was 
a  eitisen  or  resident  within  the  United  States^  or  that  the  offence  was  com- 
mitted on  board  an  American  vessel.  It  is  sufficient  if  the  indictment  fol- 
low in  these  respects,  the  language  of  the  statute,  and  is  as  certain. 

One  of  the  phrases  used  in  the  statute,  being  ^*  persons  of  color,"  it  is  sufficient 
in  the  indictment  to  use  the  same  words,  without  more  definite  specifica- 
tion of  the  meaning  of  the  words. 

It  is  sufficient  in  the  indictment  for  such  offence,  to  allege  that  the  defend- 
ant, **  as  master,  for  some  other  person,  the  name  whereof  being  to  the 
jurors  yet  unknown,"  did  cause  the  vessel  to  sail,  &c.  &c. 

Indictment  on  the  second  and  third  sections  of  the  Act  of 
SOth  of  April,  1818,  ch.  86,  against  the  slave  trade.  There 
were  various  counts  in  the  indictment,  but  that  which  was 
principalljT  relied  on,  was  for  causing  a  certain  vessel,  called 
the  Science,  to  sail yram  the  port  of  New  York,  for  the  purpose 
of  procuring  negroes,  &c.  from  Africa,  to  be  transported  and 
held,  sold  and  disposed  of  as  slaves. 

At  the  trial  the  cause  turned  principally  on  questions  of 
hot.    But, 

Hooper  and  J.  T.  Austin  for  the  defendant,  contended  that 
the  crime,  if  at  all,  was  committed  within  the  port  of  New- 
York,  and  was  exclusively  cognizable  in  the  Circuit  Court  of 
the  United  States  for  the  judicial  district  comprehending  that 
port.    They  argued,  that  unless  the  crime  was  committed 
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after  the  vessel  passed  the  dividing  line  between  the  pprt  of 
New- York  and  the  high  seasi  so  as  to  be  committed  on  the 
high  seas^  it  was  not  cognizable  under  the  laws  of  the  United 
States,  in  the  Circuit  Court  of  the  United  States,  for  Massa- 
chusetts district.  They  contended  that  sailing  ^^from  the 
port"  is  inclusive  of  the  port,  and  supposes  the  act  to  com- 
mence within  the  port ;  and  that  this  was  the  true  and  con- 
sistent meaning  of  the  statute.  That  no  vessel  could  be  said 
to  sail  from  a  port,  unless  she  were  within  the  port.  They 
cited  the  brig  Ann,  1  Gallis.  82.  —  Evans  v.  Bolhun,  4  DalL 
» 343.  —  1  Burrs's  Trial,  89. 

Blake  J  District  Attorney,  e  contray  argued  that  the  words  of 
the  statute,  ^'  sail  from  any  port,"  necessarily  excluded  the 
port.  This  was  the  ordinary  meaning  of  the  word  ^^fromJ* 
If  the  vessel  had  sailed  within  the  port,  with  the  intent  stated 
in  the  statute,  and  had  never  gone  beyond  it,  no  crinie 
would  have  been  committed.  As  soon  as  the  vessels^|^ 
from  the  dividing  line  of  the  port  of  New- York,  she  was  on 
the  high  seas,  and  there  the  crime  was  committed.  So  that 
as  the  defendant  was  first  apprehended  and  brought  into 
Massachusetts  District,^  this  Court,  and  this  Court  alone,  by 
the  statutes  of  the  United  States,  has  jurisdiction. 

STORY,  J.  On  the  point  of  law,  the  Court  does  not  en- 
tertain any  kind  of  doubt.  It  is  admitted  that  this  Court  has 
jurisdiction,  if  the  crime  was  committed  on  the  high  seas.  It 
is  admitted,  also,  that  the  port  of  New- York  lies  contiguous  to 
the  sea,  and  that  the, moment  a  vessel  sails  without  the  exte- 
rior limit  of  that  port,  she 'is  on  the  high  seas.  The  words 
of  the  statute  are,  that  no  citizen,  &c.  or  any  other  person, 
&c.  shall  "  cause  any  such  ship  or  vessel  to  sail  from  any 
port  or  place  whatsoever,"  within  the  jurisdiction  of  the  Uni- 
ted States,  &c.  It  is  clear  to  us,  that  the  word  ^^from^^  is 
iiere  exclusive  of  the  port ;  and  if  the  vessel  had  never  sail- 
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ed  out  of  the  port,  no  crime  would  have  been  committed 
within  the  punriew  of  the  atatute.  The  terminui  a  qw  is  the 
boundary  line  of  the  port,  and  when  the  vessel  passes  from 
that,  she  sails  from  the  port,  and  is  on  the  high  seas.  Many 
analogous  cases  have  been  decided  \tL  this  Court 

A  verdict  of  guilty  was  brought  in  against  the  prisoner. 
After  which,  a  motion  was  made  by  the  prisoner's  counsel, 
for  a  new  trial,  on  the  following  grounds. 

Because  the  judge,  who  presided  at  the  trial,  and  directed 
the  jury,  mis-directed  them  in  certain  matters  of  law,  and  al- 
so neglected  and  omitted  to  direct  them  in  certain  other  mat* 
ters  of  law,  that  is  to  say,  the  said  judge  directed  the  jury  that 
the  offence  charged  against  the  prisoner  in  said  indictment, 
was  not  committed  in  construction  of  law,  until  the  vessel  had 
poised  the  limits  of  the  port  of  Baltimore^  and  the  said  judge 
ooiitted  to  direct  the  jury,  that  the  <^ence,  if  any,  of  the  de- 
fendant, originated  and  was  complete,  immediately  when  the 
sails  were  raised,  and  the  vessel  was  under  way  on  the  voy- 
age ;  and  that,  if  she  sailed  from  a  place  within  the  port,  the 
edfence  in  point  of  law,  was  committed  in  the  state  of  Mary- 
land ;  and  the  judge  omitted  to  direct  the  jury,  that  the  Got- 
emment  were  bound  to  show  that  the  ofience  was  committed 
out  of  the  jurisdiction  of  any  particular  state,  and  that,  if  they 
had  no  evidence  conclusive  of  the  fact,  they  must  acquit  the 
defendant* 

Hooper^  in  support  of  the  motion.  It  is  a  principle  of  the 
common  law,  that  every  offence  shall  be  tried  by  a  jury  of 
the  vicinage.  The  place  where  the  act  is  alleged  to  be  done, 
IB  the  place  where  it  should  be  tried.  This  is  the  rule,  not 
only  of  the  £nglish  law,  but  of  our  own  state  and  national 
laws.  The  reason  of  it  is  plain,  and  -  it  applies  with  great 
Soiree  to  the  present  case.  Could  the  prisoner  have  been 
tried  in  Baltimore,  or  could  he  now  be  tried  there,  he  would 
not  have  been  destitute  of  the  necessary  papers  and  witness- 
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es  which  he  has  been  unable  to  procure  here.  The  Court 
will^  therefore,  be  solicitous  to  afford  him  the  privilege  of  a 
new  trial,  if  any  legal  grounds  can  be  shown  in  support  of  his 
claim  to  it.  The  construction  of  the  act  by  the  Court,  in 
support  of  the  jurisdiction,  conforms,  we  think,  neither  to  the 
popular  or  common  sense  meaning  of  the  language,  nor  a 
technical  exposition  of  the  words.  As  the  word  fram^  may 
have  various  meanings  according  to  its  connection  with  other 
words  and  phrases,  it  becomes  important  to  inquire,  what, 
from  the  whole  tenor  of  the  statute,  appears  to  have  been 
the  meaning  of  the  legislature. 

They  have  made  the  fitting,  preparing ,  &c.  of  a  vessel  tn 
a  port,  for  the  purpose  of  procuring  slaves,  criminal.  And 
why  should  they  not  attach  the  same  importance  to  the  sail- 
ing, or  causing  the  vessel  to  sail,  on  the  voyage  within  the 
port,  as  without  the  bounds  of  the  port  ?  Can  it  be  imagined, 
that  Congress  intended  to  make  it  criminal  to  sail  from  the 
exterior  line  of  a  port,  and  to  say,  that  a  vessel  sailing  on  the 
voyage  for  the  unlawful  purposes  mentioned,  should  not  be 
considered  as  transgressing  the  law,  until  she  bad  passed  the 
bounds  of  the  port  ?  What  reason  can  be  given  for  such  a 
supposition  ?  Is  not  the  sailing  in  the  harbor  on  the  voyage, 
as  much  a  commission  of  the  offence  intended  to  be  punish- 
ed ?  Most  certainly  it  is.  It  is  as  great  an  offence  as  the  fit- 
ting out  of  the  vessel  in  the  harbor.  The  word  place  makes 
the  meaning  of  the  legislature  clear.  Sailing  from  a  plaeCf 
&c.  is  made  criminal.  What  is  the  wharf  or  dock  in  the 
harbor  where  the  ship  lies,  but  a  place  7  And  what  is  sailing 
from  thence,  but  sailing  from  a  place  ?  . 

It  is  plain  then,  that  the  meaning  of  the  legislature  was, 
that  the  moment  the  sails  were  raised,  and  the  vessel  got  un- 
der way  on  the  voyage,  then  in  the  eye  of  the  law  the  offence 
was  committed  of  sailing ^rom  a  place ;  and  if  it  happened  in 
a  port,  from  a  port.  But  putting  the  intention  of  the  legis- 
lature and  other  parts  of  the  act  out  of  the  question,  what 
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could  be  the  technical  coDstruction  of  the  phrase,  sailing 
from  a  port  7  When  is  the  vessel  properly  said  to  sail  from  a 
port  1  Certainly  when  she  is  traversing  the  boundary  line. 
The  moment  her  bows  are  beyond  the  line,  she  is  sailing. 
Where  ?  Not  in  the  port,  nor  to  it,  but  out  of  it,  and  there- 
fore from  it.  The  offence  is  committed  the  moment  the  ves- 
sel is  traversing  the  line.     It  cannot  be  committed  but  once. 

But  further,  to  suppose  that  the  construction  which  the 
Government  contend  for  is  correct,  would  be  to  consider 
Congress  as  having  undertaken  to  legislate  upon  cases  not 
within  the  scope  of  their  authority.  A  foreign  vessel,  which 
had  never  entered  our  ports,  might  be  condemned  for  ap- 
proaching to  the  exterior  boundary  line  of  them,  and  then 
sailing  from  them. 

If  the  sailing  from  a  place  in  the  harbor  be  a  crime,  can 
the  Court  bring  the  case  within  their  cognizance  and  juris- 
diction, by  alleging  it  to  have  been  committed  at  any  point 
in  the  voyage  they  please  ?  Surely  not.  The  offence  is  sin- 
gle. It  cannot  be  committed  but  once.  It  either  is  commit- 
ted by  sailing  Uom^  place  in  the  harbor,  or  it  is  not.  If  it  is, 
then  the  Government  cannot  allege  it  to  have  been  commit- 
ted in  another  place.  It  is  not  in  the  power  of  the  Court,  to 
make  the  sailing  legal,  until  the  vessel  arrives  at  a  certain 
point  in  the  voyage,  and  then  illegal  beyond  that  point. 

They  must  take  the  case  as  they  find  it,  and  no  technical 
fiction  can  be  allowed  to  deprive  this  defendant  of  his  right  to 
a  trial,  where  the  offence  arose.  It  is  unnecessary,  before  this 
Court,  to  cite  cases  illustrative  of  the  principle,  that  every 
man  is  to  be  tried  where  his  offence  is  committed.  It  is  one 
of  the  most  ^miliar  in  the  law,  as  well  of  England  as  our  own 
country.  Among  the  frequent  recognitions  of  it  in  our  own 
reports,  1  Dallas,  333 ;  1  Burr's  Trial,  89,  93 ;  1  Gallison, 
62,  may  be  mentioned.  There  is  one  case,  however,  in  the 
English  books,  so  much  resembling  the  present,  that  it  is  pro- 
per now  particularly  to  notice  it.    By  Statute  3  Jac.  it  is  pro- 
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Tided^  "  that  every  subject  of  this  realm,  that  shall  goe  or 
passe  out  of  this  realm  to  serve  any  foraign  prince,  state,  or 
potentate,  or  shall  passe  over  the  seas,  and  there  shall  volun- 
tarily serve  any  such  foraign  prince,  &c.  shall  be  a  falon." 
Coke,  3  Inst.  80,  in  commenting  upon  this  statute,  recognizes 
the  rule,  that  in  criminal  causes  concerning  life  or  member,  vbi 
deUquit  ibi  puniatur,  the  offence  is  local,  and  cannot  be  tri- 
ed but  where  it  is  committed,  nor  cannot  be  alleged  to  be  in 
any  other  place  than  where  in  truth  it  was  done.  This  felo- 
ny must  be  tried  in  the  county  where  he  went  or  passed  over, 
and  consequently  in  that  town  where  part  of  the  act  was 
done."  The  words  passe  out  of  this  realm,  or  passe  over  the 
seas,  might  surely  as  well  be  held  to  exclude  the  place  from 
which  he  passed  over,  as  the  words,  sail  from  a  port,  be  ta- 
ken to  be  exclusive  of  the  port. 

Upon  the  whole  it  is  contended  with  confidence,  that  whe- 
ther the  interests  of  public  justice ;  the  intention  of  the  legis- 
lature, the  popular  or  strict  construction  of  the  words  be 
considered,  the  prisoner  should  be  tried  in  the  district  from 
which  he  sailed,  and  is  entitled,  therefore,  to  have  the  ver- 
dict set  aside,  and  a  new  trial  granted. 

A  motion  was  also  made  in  arrest  of  judgment,  on  the  fol- 
lowing among  other  grounds. 

1st.  Because  the  statement  in  each  of  the  counts,  of  the 
time  when  the  said  supposed  offence  was  committed,  is  un- 
certain, repugnant,  and  entirely  insufficient 

2d.  Because  it  is  not  stated,  that  the  negroes  and  persons 
of  color  mentioned  in  the  said  indictment,  were  to  be  trans- 
ported to  any  place  in  the  United  States,  or  the  territories 
thereof,  nor  that  they  were  free,  and  not  bound  to  service  or 
labor. 

3d.  Because  the  words,  persons  of  color,  in  the  counts  in 
said  indictment,  are  material  parts  of  the  same,  and  are  in- 
definite and  unintelligible. 

4th.  Because  the  names  of  the  owner  or  owners  of  the  said 


OCTOBER  TERM,  1820.  135 


United  States  v.  La  Corte. 


vessel,  are  all^[ed  to  be  to  tbe  jurors  unknown,  when  they 
were  known  or  could  be  ascertained. 

Other  exceptions  were  also  taken  to  the  indictment,  and 
commented  on  by  the  counsel  for  the  prisoner ;  but  were  re- 
jected without  observation  by  the  Court,  as  not  applying 
to  the  third  count  of  the  indictment,  which  was  the  only  one 
relied  on  by  the  government. 

Hooper  for  the  prisoner,  contended  on  the  first  exception, 
that  the  statement  in  each  of  the  counts,  of  the  time  when 
the  said  supposed  ofience  was  committed,  was  uncertain,  re* 
pugnant,  and  entirely  insufiicient,  and  that  this  was  a  fatal  ob- 
jection. 

If  there  is  any  thing  well  settled,  it  is  that  the  time^  the 
year,  and  tbe  day,  of  committing  the  alleged  ofience,  must  be 
precisely  stated  in  every  indictment.  Co.  2  Inst.  318. — Chit- 
ty,  2ia— 2  Hawk.  P.  C.  ch.  23,  ^  88,  ch.  25,  ^  77.— Com. 
Dig.  Indict.  6.  2.  No  indictment  can  be  good,  without  pre- 
dsely  showing  the  year  and  day  of  all  the  material  facts  al- 
lied in  it ;  or  if  any  indictment  lay  the  ofience  on  an  impos- 
sible day,  or  on  a  day  that  makes  the  indictment  repugnant 
to  itself ;  or  if  it  lay  one  and  the  same  ofience  at  different 
days,  it  is  bad.  Viner.  14,  378.  An  indictment  is  the  king's 
count,  and  ought  to  be  certain  for  the  year,  day,  place  and 
fact.  Viner.  387.  In  an  indictment  against  two  for  scolding, 
the  time  was  precisely  laid,  but  it  was  objected,  that  the 
scolding  of  the  one,  could  not  be  the  scolding  of  the  other ; 
but  Holt  said,  ^<  they  may  s<^ld  jointly,  and  therefore  it  is  well, 
the  time  being  sufiiciently  certain."  There  is,  in  fact,  no  pre- 
cedent, it  is  believed,  of  alleging  an  ofience  on  divers  days 
and  times,  except  in  the  case  of  nuisanc^y  where  the  ofience 
is  continuing,  and  even  there,  a  particular  day  is  stated,  and 
divers  days  and  times,  after  and  before,  &c. 

In  an  informationy  indeed,  the  same  strictness  has  not  been 
required,  but  this  is  not  an  informati<Mi,  but  an  indictment. 
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The  offence  here  was  necessarily  single.  It  commenced  and 
was  complete,  when  the  vessel  began  to  sail  from  a  certain 
place  or  point,  assume  that  point  to  be  where  you  please ; 
and  it  could  have  but  one  commencement  and  completion. 

As  to  the  second  exception.  It  is  not  stated  that  the  ne- 
groes and  persons  of  color  mentioned  in  said  indictment, 
were  to  be  transported  to  any  place  in  the  United  States,  or 
the  territories  thereof,  nor  that  they  were  free,  and  not  bound 
to  service  or  labor.  The  law  is  clear,  that  it  is  not  always 
sufficient  to  follow  in  indictments  the  words  of  the  stat- 
ute, 2  Hawk.  P.  C.  ch.  25,  ^<^  3  and  71.— Bacon's  Abr.  In- 
dict. 6.  They  must  be  stated  with  the  addition  of  such 
things  as  are  to  be  inferred  from  the  act  Did  the  Govern- 
ment intend  to  punish  the  transporting  of  negroes  from  Afri- 
ca to  a  foreign  port  ?  Is  there  any  thing  in  the  statute  ex- 
pressly forbidding  such  traffic  ?  Is  it  not  unusual  to  legislate 
on  matters  not  done  by  our  citizens,  nor  within  our  jurisdic- 
tion ?  If  there  be  no  express  statute  law,  is  not  the  inference 
a  fair  one,  that  the  law  was  intended  to  apply  to  the  bringing 
of  them  into  the  territories  of  the  United  States  ?  Is  not  the 
drift  of  all  other  similar  statutes  against  this  latter  traffic  on- 
ly ?  If  such  traffic  as  the  indictment  is  framed  to  reach,  be 
not  against  any  express  law,  the  inference  is,  that  the  law  did 
intend  only  to  forbid  traffic  carried  on  between  Africa  and 
the  United  States,  and  bringing  into  our  territories,  people  of 
the  above  description.  But  if  this  be  so,  then  it  is  necessa- 
ry (even  if  there  be  no  express  words  in  the  statute  declar- 
ing this)  to  allege  it  in  the  indictioent,  and  to  bring  the  de- 
fendants not  only  within  the  letter,  but  the  spirit,  scope,  and 
real  intent  of  the  law. 

Again.  It  is  not  stated  that  they  were  free.  Who  can 
know  from  the  indictment  that  it  was  proved  ?  Is  it  not  ne- 
cessary to  show  that  they  were  not  slaves  legally  bound  to 
service  before  ?  Is  it  against  our  laws,  to  fit  out  a  ship  to 
bring  from  St.  Domingo,  or  any  other  foreign  port  or  place. 
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slaves  that  have  escaped  from  the  southern  plantations  in  the 
United  States  ? 

As  to  the  third  exception.  The  words,  persons  of  color , 
in  the  said  indictment,  are,  material,  and  are  indefinite  and  un- 
intelligible. The  words  in  the  Act  are  too  vague  ;  and  where 
the  statute  is  uncertain,  no  indictment  can  be  founded  on 
its  words.  4  Cranch.  167.  The  exception  is  to  the  indefi- 
niteness  of  material  words.  If  the  transporting,  &c.  of  per* 
sons  of  color,  is  an  offence,  (and '  certainly^  the  statute  has 
endeavored  to  make  it  so)  then  it  was  Sufficient  to  show  on 
the  trial,  that  such  persons  were  transported.  And  it  must 
now  be  presumed,  that  this  was  in  proof  as  far  as  it  could  be, 
and  that  on  such  proof,  the  defendant  was  convicted.  It  does 
not  help  the  indictment,  to  allege  the  transportation  of  ne- 
groes also,  for  proof  of  either  would  support  the  indictment. 
It  is  of  no  consequence,  that  the  legislature  have  used  the 
phrase ;  for  if  they  describe  an  offence  in  so  imperfect  and 
vague  a  manner,  that  it  cannot  be  understood,  no  indictment 
founded  on  such  description  can  be  sustained. 

In  support  of  the  ybur^A  exception,  2  Hawk.  P.  C.  25,  ^ 
91. —  Chitty,  275. —  3  Camp.  264,  were  cited. 

STORY,  J.  A  motion  has  been  made  for  a  new  trial  in  this 
case,  upon  the  ground  of  mis-direction  by  the  Court  in  the 
opinion  given  at  the  trial,  that  the  offence  charged  in  the  in- 
dictment could  not  be  committed,  unless  the  vessel  sailed 
toiihout  the  port  of  New- York  ;  and  that  '^from  the  port,^^  in 
the  statute,  was  exclusive  of  the  port.  We  have  heard  no- 
thing that  has  induced  us  to  change  our  opinion  ;  and  it  is 
conformable  to  the  construction  which  similar  words,  in  other 
penal  statutes  of  the  United  States,  have  received  from  this, 
as  well  as  from  the  Supreme  Court.  The  only  new  case  ci- 
ted at  the  bar  is  that  from  3  Coke's  Inst.  80,  where  Lord 
Coke  is  commenting  on  the  statute  of  3  Jac.  ch.  4,  which  de- 
clares it  a  felony  in  every  subject,  "  that  shall  go  or  pass  out 
12* 
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o/this  realm,  to  serve  any  foreign  prince,  &c.  or  shaU  past 
over  the  seas  and  there  shall  voluntarily  serve  any  such  for* 
eign  prince/'  not  having  taken  the  oath  of  obedience,  &c. 
He  says,  it  had  bee;i  objected,  that  the  offences  here  stated 
could  not  be  tried  within  the  realm,  because  done  out  of  the 
realm.  But  he  answers  that  by  a  subsequent  clause  in  the 
Act,  ^'  all  and  every  offence  to  be  committed  or  done  against 
the  Act,"  is  to  be  inquired,  &c.  at  the  assizes,  or  at  the  quar* 
ter  sessions,  "  to  be  holden  within  the  shire,  &c.  where  such 
offence  shall  happen."  So,  he  adds,  by  the  meaning  of  the 
makers  of  this  Act,  the  felony  must  be  tried  in  the  county 
where  the  party  went  or  passed  over,  and  consequently  in  that 
town,  where  part  of  the  act  was  done  ;  and  that  the  words, 
<<  wherein  such  offence  shall  be  committed,"  must  be  con- 
strued in  this  case,  where  part  of  the  offence  is  committed. 
Not  to  say  one  word  of  this  forced  and  unnatural  construc- 
tion, that  ^'passing  over  the  seas  and  there  voluntarily  serving 
a  foreign  prince,"  is  an  offence  committed  in  part  before  go- 
ing on  the  seas,  (which,  for  aught  that  appears,  is  Lord  Coke's 
own  private  opinion,  and  was  never  judicially  decided)  it  is 
sufficient  to  say,  that  the  opinion  of  Lord  Coke  proceeds  al- 
together upon  the  ground,  that  this  latter .  clause  expounds 
and  restrains  the  sense,  in  which  the  preceding  language  was 
used  by  the  legislature.  And  it  tacitly  admits,  that  but  for 
such  clause  the  offence  would  be  deemed  to  be  wholly  com- 
mitted without  the  realm.  We  do  not,  however,  consider 
this  case  as  bearing  much  on  the  case  before  us.  The  words 
are  not  the  same  as  the  words  of  our  statute,  and  there  is  no 
such  qualifying  clause  here  as  there.  And  if  there  were,  we 
should  incline  to  follow  the  rational  construction  of  our  own 
Courts  in  analogous  cases,  rather  than  strain  so  hard  to  wrest 
words  out  of  their  natural  and  ordinary  import.  Another 
reason  for  a  new  trial  is  the  omission  of  the  Court  to  give, 
certain  directions  to  the  jury,  though  no  such  directions  were 
asked  for.     If  the  evidence  did  not  warrant  the  conviction, 
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in  point  of  law,  this  would  be  a  sufficient  reason  at  all  events 
for  a  new  trial :  but  a  mere  omission  to  do,  what  no  one  at 
the  moment  su^ested  to  be  material,  and  was  taken  for  grant- 
ed to  be  understood  by  all,  would  not  justify  us  in  such  a 
course.  The  reason,  why  the  Court  did  not  direct  the  jury 
that  the  onus  was  on  the  United  States  to  establish  jurisdic- 
tion in  the  case,  was  because  there  was  no  doubt  of  the  rule 
suggested  by  any  one ;  and  supposing  the  Court  were  right 
in  .the  construction  of  the  statute,  there  was  no  doubt  in  point 
of  fact,  from  the  proofs  in  the  case,  that  the  jurisdiction  was 
established.  If  the  crime  was  not  committed  within  the  port 
of  New- York,  but  only  by  sailing  out  of  the  port,  which  was 
contiguous  to  the  high  seas,  there  was  nothing  which  could 
prejudice  the  defendant  in  the  omission.  The  motion  for  a 
new  trial  is  therefore  overruled. 

A  motion  has  also  been  made  in  arrest  of  judgment,  upon 
the  ground  of  alleged  defects  in  the  indictment.  The  list  of 
supposed  errors  is  indeed  truly  formidable.  But  whatever  may 
be  their  validity  and  force  in  general,  as  to  which  we  decide 
nothing,  it  will  be  sufficient  for  us  to  confine  our  attention  to 
the  third  count  in  the  indictment,  on  which  alone  much  stress 
was  laid  at  the  trial.  If  that  count  be  good,  it  will  be  suffi- 
cient to  warrant  a  judgment,  even  though  all  the  others  shall 
be  totally  defective. 

The  first  exception  is,  that  the  ofience  (viz.  causing  the 
vessel  to  sail  from  the  port  of  New  York)  is  alleged  to  have 
been  committed  <<  on  the  third  day  of  January,  now  last  past, 
and  on  divers  days  and  times  before  and  since  the  last  men- 
tioned day,  and  after  the  said  20th  day  of  April,  1818 ; " 
whereas,  it  is  but  a  single  offence,  and  could  be  committed 
but  on  a  single  day,  and  should  have  been  alleged  to  have 
been  committed  on  a  day  and  year  certain,  and  not  on  divers 
days,  or  on  a  day  now  last  past.  In  respect  to  the  averment, 
it  is  certainly  wanting  in  technical  accuracy  and  precision, 
and  departs  from  the  settled  forms  of  pleading.      But  if  it 
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have  certainty  to  a  propy  intent,  and  can  be  sustained  by 
the  rules  of  law,  we  are  bound  to  sustain  it,  though  we  can- 
not but  lament,  that  it  should  have  been  so  inartificially  drawn. 
In  our  opinon,  the  words,  <<  on  the  third  day  of  January,  now 
last  past,"  refer  to  the  third  day  of  January,  last  past  before 
the  caption  of  the  indictment,  that  is  to  say,  to  the  third  day 
of  January,  A.  D.  1820,  and  therefore  is  sufficiently  certain. 
This  conforms  to  the  doctrine  laid  down  in  the  better  author- 
ities (1).  As  to  the  other  objection,  that  the  offence  is  stated 
to  have  been  committed  on  divers  days  and  times,  it  is  suffi- 
cient to  say,  that  as  the  offence  is  alleged  to  have  been  com- 
mitted also  oh  a  day  certain,  if  it  be  but  a  single  offence,  the 
words,  "  on  divers  days  and  times  "  may  be  rejected  as  insensi- 
ble and  surplusage  (2) :  if  the  offence  might  have  been  com- 
mitted on  divers  days  and  times,  the  allegation  in  this  respect 
is  too  uncertain  to  warrant  a  judgment  for  such  times ;  but 
this  does  not  prevent  a  judgment  for  one  offence,  which  is  sta- 
ted to  be  committed  on  a  day  certain.  Either  way,  then,  the 
objection  is  not  fatal.  Hawkins  puts  an  analogous  case ;  if 
an  indictment  charge  a  man  with  having  done  a  nuisance, 
such  a  day  and  year,  &c.  and  on  divers  other  days,  it  is  void 
only  as  to  the  facts  on  those  days,  which  are  uncertainly  al- 
leged, and  effectual  for  the  nuisance  on  the  day  specified  (3). 
So  in  the  King  v.  Dixon  (4).  the  indictment  charged,  that  they 
on  such  a  day,  and  on  divers  other  days  and  times,  &c.  as  well 
before  as  after,  &c.  kept  a  common  gaming  table.  On  de- 
murrer, the  Court  held,  that  the  time  was  uncertain  as  to  all 
but  one  day,  and  that  judgment  could  only  be  given  for  a  sin- 
gle penalty.     The  rule  is,  that  if  an  indictment  be  uncertain 

(1)  Hawk.  b.  2,  ch.  25,  §  78 ;  1  Stark.  Crioi.  PI.  51 ;  3  Bac.  Abr.  Indict. 
G.  4 ;  Com.  Dig.  Indict.  G.  2;  2  Hale,  P.  C.  177. 

(2)  1  Stark.  Crira.  PL  235 ;  Rex  v.  Redman,  2  Leach,  C.  C.  536;  Rex 
».  Morris,  1  Leach,  C.  C.  127. 

\S)  2  Hawk.  b.  2,  ch.  25,  §  82. 

(4)  Mod.  335 ;  1  Stark.  Grim.  PI.  52. 
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aa  to  some  particulars  only,  and  certain  |^s  to  the  rest,  it  is 
void  only  as  to  those,  which  are  uncertainly  expressed,  and 
good  for  the  residue  (5).  In  the  case  of  Lord  Wintown,  too, 
it  seemed  admitted  by  the  counsel  on  both  sides,  that  even  in 
an  indictment  for  high  treason,  if  a  day  certain  were  stated, 
as  well  as  diversis  diebusy  it  would  be  good  (6). 

There  are  some  other  exceptions  to  the  third  count,  which 
apply  in  common  to  the  other  counts ;  such  as  that  the  in- 
dictment does  not  charge,  that  the  negroes  and  persons  of  co- 
lor were  to  be  transported  to  the  United  States,  or  the  ter- 
ritories thereof;  or  that  they  were  free  and  not  bound  to  ser- 
vice *  or  that  the  defendant  was  a  citizen  or  resident  within 
the  United  States;  or  that  the  offence  was  committed  on 
board  an  American  vessel.  It  is  a  sufficient  answer  to  all 
these  objections,  that  the  indictment  in  these  respects  follows 
the  language  of  the  statute,  and  no  more  certainty  is  in  gen- 
eral required  in  cases  of  this  sort.  Exceptions  there  may  be  ; 
but  this  case  falls  not  within  them  (7).  The  offence  may 
be  committed,  although  the  negroes  are  not  to  be  transport- 
ed to  the  United  States,  or  their  territories ;  and  the  causing 
of  any  vessel  to  sail  from  any  port  within  our  jurisdiction,  for 
the  purpose  of  being  engaged  in  the  slave  trade,  may  be  an 
offence  against  the  statute,  although  such  vessel  be  a  foreign 
vessel,  and  the  defendant  be  not  a  citizen  or  resident.  But 
if  it  be  otherwise,  this  as  well  as  the  other  points  stated  in 
the  exception  are  matters  of  defence,  and  are  not  necessary 
to  be  averred  or  negatived  in  the  indictment. 

Another  exception  is,  that  the  phrase,  '<  persons  of  color," 
is  too  indefinite  and  is  unintelligible.  It  has,  however,  acquir- 
ed quite  as  definite  a  meaning  as  negro,  mulatto,  &c. ;  and 
at  all  events  is  the  chosen  phrase  of  the  statute,  which  we 


(5)  2  Hawk.  b.  2,  ch.  25,  §  74. 

(6)  Lord  Wintown's  case,  6  St  Trials,  17,  53, 56,  57. 

(7)  Hawk.  P.  C.  ch.  25,  §  3. 
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cannot  reject,  and  the  indictment  is  not  bound  to  avoid  or  to 
define  it. 

Another  exception  is,  that  in  the  third  count  the  name  of 
the  owner  of  the  vessel  is  alleged  to  be  unknown,  when  he 
was  known,  or  might  have  been  ascertained.  The  indict- 
ment charges,  that  the  defendant  did,  ''  as  master,  for  some 
other  person,  the  name  whereof  being  to  the  jurors  yet  unAmotm, 
cause  a  certain  vessel,  called  the  Science,  to  sail  from  a  port 
within  the  jurisdiction  of  the  United  States,  &c."  Now  there 
is  no  pretence  to  say,  that  if  the  averment  were  material,  the 
indictment  might  not  so  allege  it,  if  such  were  the  fact  (8).  All 
the  authorities  show  that  it  would  be  good  under  such  cir- 
cumstances. And  if  the  case  of  Rex  v.  Walker  cited  from  3 
Camp.  R.  264,  be  supposed  to  assert,  (what  was  certainly  not 
the  case  before  the  Court)  that  if  the  indictment  conformed 
to  the  fact  upon  the  evidence  before  the  grand  jury,  and  the 
certainty  of  ownership  was  made  out  only  by  the  evidence 
subsequently  given  at  the  trial,  it  would  be  a  fatal  objection, 
we  are  not  prepared  to  admit  the  doctrine  to  this  extent ;  and 
we  should  choose  to  reserve  our  opinion  until  the  case  came 
in  judgment  before  us  (9).  But  in  no  shape  can  this  be  a  good 
objection  in  arrest  of  judgment,  for  the  indictment  is  good,  if 
the  fact  warrant  it ;  and  we  may  add,  that  there  was  no  evi- 
dence at  the  trial,  that  the  grand  jury  had  not  found  the  in- 
dictment according  to  the  evidence  before  them.  And  it  is  at 
least  questionable,  whether  the  names  of  the  person,  known 
or  unknown,  for  whom  the  act  is  done,  is  material  to  be  sta- 
ted in  any  indictment  on  the  statute. 

Allusion  hns  been  made  to  the  subsequent  averment  in  the 
third  count,  that  the  vessel  had  been  previously  fitted  out, 
&c.  by  the  owners  for  the  slave  trade.  This  whole  averment 
may  be,  nay,  must  be  rejected  as  surplusage,  for  it  constitutes 

(8)  2  East,  P.  C.  G5I,  781 ;  I  Starkie  Crim.  PL  173. 

(9)  See  1  Starkie  Crim.  PI  175, 176. 
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DO  part  of  the  offence  charged  in  the  preceding  part  of  the 
third  count,  which  is  complete  without  it. 

Upon  the  whole,  the  motions  for  a  new  trial  and  an  arrest 
of  judgment  are  overraled.  and  judgment  will  be  pronounced 
against  the  defendant,  the  third  count  being  in  substance, 
though  not  technically,  accurate. 


United  States  r.  Joseph  F.  Smith. 

In  an  indictment  founded  on  the  Slave  Trade  Act  of  20th  of  April,  1618,  ch. 
86,  §  §  2  and  3,  for  causing  a  vessel  to  sail  from  a  port  of  the  United  States^ 
to  be  employed  in  the  trade,  it  is  sufficient  if  tlie  indictment  alleges  that 
the  offence  was  committed  afler  the  passing  of  the  act,  at  some  time  be- 
tween certain  specified  days,  though  no  day  in  certain,  on  which  it  was 
committed,  it  specified. 

It  is  not  necessary  on  an  indictment  on  the  same  act  to  aver,  that  the^  de- 
fendant knowingly  committed  the  offence. 

Acondnnon  of  an  indictment  founded  on  a  statute  **  contrary  to  the  true  in- 
tent and  nSeaning  of  the  act  of  the  Congress  of  the  United  States^  in  such 
case  made  and  provided,'*  is  good,  and  is  inquivalent  to  a  conclusion 
**  against  the  form  of  the  statute  in  such  case  made  and  provided." 

Inoictmsmt  on  the  second  and  third  sections  of  the  act  of 
80th  April,  1818,  ch.  86,  against  the  slave  trade. 

This  case  was  similar  in  most  material  respects  to  the  pre- 
ceding case  of  the  United  States  o.  I^a  Coste.  A  verdict  of 
guilty  was  brought  in  by  the  jury,  and  motions  for  a  new  tri- 
al and  in  arrest  of  judgment  on  the  same  grounds  as  those  in 
that  case,  were  made  by  Hooper  for  the  prisoner. 

STORY,  J.  Many  of  the  objections  taken  to  this  indict- 
ment, have  been  already  considered  in  the  case  of  the  United 
States  V.  La  Coste,  and  need  not  be  here  re-examined.  Those 
only  will  be  taken  notice  of,  which  apply  to  the  second  count 
of  the  indictment,  (which  charges  in  substance,  that  the  de- 
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fendant  on  the  high  seas  caused  a  certain  vessel,  &c.  to  sail 
from  the  port  of  Baltimore,  &c.  for  the  purpose  of  being  en- 
gaged in  the  slave  trade,)  and  which  were  not  discussed  in 
the  other  cause. 

The  first  exception  is  to  a  supposed  repugnancy  in  that 
part  of  the  count,  which  avers,  that  before  the  vessel  was 
caused  to  sail,  she  had  been  fitted  out,  &c.  for  the  slave  trade. 
It  is  a  sufficient  answer,  that  whatever  may  be  the  force  of 
the  argument  on  this  point,  the  whole  averment  in  this  part 
of  the  count  is  mere  surplusage  and  unnecessary  to  the  con- 
stitution of  the  offence,  and  therefore  daay  be  rejected  as  im- 
material.    Utile  per  inutile  non  vitiatur. 

A  second  objection  is,  that  no  definite  time  is  stated  in  the 
second  count,  when  the  offence  was  committed,  which  is  a  fa- 
tal defect.  The  averment  is,  <<  that  heretofore  and  after  the 
20th  day  of  April,  A.  D.  1818,  that  is  to  say,  at  some  time 
between  the  day  of  the  month  and  year  last  mentioned,  and 
the  12th  day  of  February  now  last  past,"  the  defendant  com- 
mitted the  offence.  That  the  averment  of  a  particular  day, 
on  which  the  offence  was  committed,  would  in  this  case  be 
altogether  formal  cannot  be  doubted.  It  would  be  unneces- 
sary to  prove,  that  the  offence  was  committed  on  that  parti- 
cular day,  and  if  proved  to  have  been  committed  on  any  oth- 
er day  after  the  passing  of  the  statute  and  before  the  caption 
of  the  indictment,  it  would  have  justified  a  conviction.  It  is 
not  then  a  case  in  which  time  is  material  to  the  constitution 
of  the  offence. 

I  am  myself  no  friend  to  over  curious  and  nice  exceptions 
in  mere  matters  of  form,  either  in  civil  or  criminal  proceed- 
ings. They  were  introduced  into  the  law  in  an  age  of  sub- 
tilties  and  scholastic  refinements ;  and  I  agree  with  Lord 
Hale  and  Lord  EUenborough,  that  they  are  grown  to  be  a 
blemish  and  inconvenience  in  the  law  and  the  administration 
thereof,  and  that  more  offenders  escape  <<  by  the  over  easy  ear 
given  to  exceptions  in  indictments,  than  by  their  own  inno- 
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cence ;"  and  that  these  unseemly  niceties  are  <^a  reproach 
to  the  law/'  and  have  become  **  the  disease  of  the  law  (1)." 
Still  the  defendant  is  entitled  to  the  benefit  of  these  niceties^ 
wherever  the  law  is  settled  in  favor  of  them ;  and  it  is  our 
duty  to  allow  them  as  far  as  they  have  clearly  gone.  But  for 
one,  I  am  not  willing  to  extend  them  beyond  the  limits  al- 
ready assigned  to  them.  This  objection,  then,  is  to  be  de- 
cided, not  by  the  reason  of  the  thing,  (for  that  is  against  it) 
but  by  authorities.  If  they  settle  the  point,  we  are  bound  by 
them ;  if  they  are  silent,  or  are  divided,  we  are  at  liberty  to 
follow  the  dictates  of  common  sense,  and  general  legal  rea- 
soning. 

It  is  a  general  rule,  that  it  is  necessary  to  allege  in  every 
indictment  some  time,  when  each  fact  happened,  that  consti- 
tutes the  oflence,  or  is  material  to  the  guilt  of  the  party :  and 
if  no  time  be  alleged,  the  indictment  is  bad  for  uncertainty ; 
and  as  the  statutes  of  jeofails  do  not  extend  to  indictments, 
the  defect  cannot  be  amended,  and  is  fiital(2).  Hawkins  says, 
that  it  is  laid  down  as  an  undoubted  principle  in  all  the  books, 
(and  he  refers  principally  to  ancient  authorities)  that  no  in- . 
dictment  can  be  good  without  precisely  showing  a  certain 
year  and  day  of  the  material  facts  (3).  Staundford  says,  that 
to  make  a  good  indictment,  it  is  necessary  to  put  in  the  year, 
day,  and  place,  when  and  where  the  felony  was  committed, 
and  n  ought  to  be  such  a  day,  which  is  not  uncertain  nor  am- 
biguous'^4).  Lord  Hale  says,  touching  the  time,  viz.  the  year 
and  day,  wherein  the  fact  was  committed,  this  is  necessary  to- 
be  contained  in  the  indictment  (5).  If,  by  these  expressions^ 
it  be  meant,  that  a  particular  day  must  in  all  cases  be  alleged 

(1)2  Hale,  P.  C.  193 ;  The  King  v.  Stevens,  5  East,  R.  344, 260. 

(2)  2  Hawk.  P.  C.  ch.  25,  §  77;  1  Starkie  Crim.  PI.  50;  2  Hale,.P. 
C.  177 ;  The  King  «.  Holland,  5  T.  Rep.  607,  624. 

(3)  2  Hawk.  P.  C.  ch.  25,  §  77. 

(4)  Stannd.  P.  C.  95. 

(5)  2  Hale,  P.  C.  177. 
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with  certainty,  the  present  indictment  cannot  be  sustained, 
for  it  lays  the  offence  only  on  some  day  between  certain 
times.  It  is  easy  to  see,  why  a  day  certain  should  be  alleged 
in  all  cases,  where  it  constitutes  a  part  of  the  crime,  or  where 
a  forfeiture  of  goods  and  chattels  or  lands  takes  effect  from 
the  time  of  its  commission ;  for  in  such  cases  it  is  material  to 
the  party.  But  where  the  offence  may  be  committed  at  any 
time,  or,  if  laid  on  a  particular  day,  may  be  proved  without 
any  substantial  variance  to  have  happened  on  any  other  day  or 
between  any  given  limits,  it  is  not  so  easy  to  see  the  reason 
of  such  a  rule.  That  there  are  exceptions  to  the  rule,  as  laid 
down  in  Hawkins,  and  the  other  authorities  above  referred  to, 
is  unquestionable.  As  for  instance,  a  negative,  or  omission  of 
duty,  may  be  set  forth  without  alleging  any  time  (6).  So  upon 
informations  and  convictions  before  Justices  of  the  Peace, 
and  informations  in  the  Exchequer  on  penal  statutes,  it  is 
held  to  be  sufficient  to  allege  the  offence  to  be  committed 
between  such  a  day  and  such  a  day  (7).  What  substantial 
difference  there  can  be  between  an  information  on  a  penal  sta- 
tute in  the  Exchequer,  and  in  any  other  court,  I  profess  not 
to  know.  This  is  certain,  that  in  an  information  for  any  of- 
fence at  common  law,  or  upon  a  statute,  the  same  certainty 
and  precision  are  required  as  in  an  indictment  (8).  Mr.  Star- 
kie  in  his  late  valuable  treatise  on  criminal  pleadings  asserts, 
that  this  mode  of  pleading  has  been  long  in  use  in  informations 
upon  penal  statutes.  And  he  adds,  "  there  does  not  appear 
to  be  any  reason,  why  the  offence  should  not  be  so  laid  in  in- 
dictments, where  the  day  cannot  in  fact  be  ascertained ;  but 
it  is  safer  to  aver  some  day,  though  it  cannot  be  proved." 
From  these  remarks,  it  may  be  inferred,  that  the  point  is  not 


(6)  Rex  V.  Holland,  5  T.  R.  607,  616 ;  Hawk.  P.  C.  b.  3,  ch.  25,  $  7a 

(7)  Rex  v.  Chandler,  1  Lord  Ray,  581 ;  Rex  v.  Simpson,  10  Mod.  248 ; 
Hawkins,  P.  C.  ch.  25,  §  82. 

(8)  Rex  V.  Wilkes,  4  Burr.  2527,  2556 ;  1  Chitty  Crim.  Uw,  846 ;  3 
Hawk.  b.  2,  ch.  26,  §  4. 
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considered  now  to  be  settled  in  England  against  the  same 
practice  in  indictments  There  is  a  case  in  1  Shower,  389, 
Rex  «.  Roberts,  which  is  cited  by  Hawkins  (9),  where  an  in- 
formation was  for  extortion  by  a  ferry  keeper,  and  the  party 
was  charged  with  having  between  a  certain  day  and  the  day 
of  exhibiting  the  information  extorted  of  divers  subjects  di- 
vers sums  of  money  exceeding  the  lawful  rates.  And  it  was 
held  bad,  becaose  every  several  taking  was  a  several  offence ; 
and  the  Court  said,  suppose  an  indictment  that  between  such 
a  day  and  such  a  day  he  beat  divers  of  the  King's  subjects ; 
this  is  not  one  complicated  offence,  consisting  of  several  facts, 
but  several  offences  jumbled  together.  Sir  B.  Shower,  the 
reporter,  argued  the  case  for  the  defendant,  and  it  does  not 
appear  from  his  report,  that  he  took  any  exception  to  the 
manner  of  laying  the  time,  but  only  to  the  joining  of  several 
offences  in  so  uncertain  a  manner.  The  case  is  somewhat 
differently  stated  in  4  Mod.  101,  for  there  an  objection  is 
made,  that  no  time  certain  was  laid,  but  nothing  is  said  on  it 
by  the  Court.  Carthew  and  Salkeid  agree  in  substance  with 
the  report  in  Shower ;  and  the  former  makes  the  Court  to  say, 
"  'tis  true  all  informations  in  the  Exchequer  are  general,  as 
this  is ;  but  the  reason  is,  because  they  are  for  certain  (mean- 
ing, I  presume,  several  and  distinct)  penalties."  This  case, 
therefore,  affords  no  authority  against  the  sufficiency  of  an 
information  laying  a  single  offence  between  certain  days. 
And  if  the  case  be  supposed  to  decide  any  thing. as  to  the  al- 
l^;ation  of  time,  it  is  directly  contradictory  to  the  authori- 
ty of  the  case  of  Rex  v.  Broughton,  (2  Lev.  71,)  where  lay- 
ing the  same  crime  at  divers  days  and  times,  between  such  a 
day  and  such  a  day^  was  held  upon  motion  in  arrest  of  judg- 
ment to  be  sufficient.  Lord  Chief  Baron  Comyns  (10)  says, 
that  on  divers  times  between  such  a  day  and  such  a  day  is 

(9)  d  Hawk.  b.  2,  ch.  35»  §  82. 

(10)  Comyns  Dig.  Indict  G.  2. 
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sufficient  in  an  information,  and  cites  this  case  in  Levinz  in 
proof;  which  shows,  that  he  considered  it  good  law. 

The  counsel  for  the  defendant,  in  support  of  this  objection 
as  to  time,  cited  2  Coke's  Inst.  318,  where  it  is  said,  that  up- 
on an  appeal  of  murder  the  fact  cannot  be  alleged  to  be  done 
circa  10  diem  Decembris,  &c.  or  inter  decimum  et  1 1  diem 
Decembrisy  &c.  But  it  is  to  be  considered,  that  this  doctrine 
is  expressly  applied  to  the  case  of  an  appeal,  and  upon  the 
very  terms  and  construction  of  the  statute  of  Gloucester,  which 
in  appeals  requires  the  day,  the  hour,  the  time  of  the  king, 
and  of  the  town,  where  the  deed  was  done,  to  be  set  forth ; 
and  Lord  Coke  in  his  commentary  expressly  admits,  that 
there  are  diversities  between  appeals  and  indictments  (11). 
The  authority,  therefore,  does  not  come  up  to  the  point. 

The  case,  then,  now  before  us,  does  not  appear  ever  to 
have  been  in  terms  decided.  It  is  not  a  case,  where  the  of- 
fence is  laid  on  a  day,  which  from  its  description  is  uncertain, 
so  that  it  may  mean  either  of  two  days ,  or  on  a  future  im- 
possible day ;  or  where  one  and  the  same  offence  is  laid  on 
two  different  days,  or  on  days  repugnant  to  each  other.  In 
all  these  cases  it  has  been  adjudged,  that  the  defect  cannot 
be  helped  by  a  verdict  (12).  Nor  is  it  a  case,  where  several 
offences  have  been  generally  laid  at  divers  days  and  times, 
as  to  which  there  is  a  diversity  in  the  authorities.  The  case 
now  before  us  is,  where  a  single  offence  is  laid  to  have  been 
committed  between  such  a  day  and  such  a  day,  not  ailing 
any  day  certain.  Such  an  averment  would  be  sufficiently 
certain  in  many  criminal  proceedings,  on  complaints  and 
summary  proceedings  before  justices,  upon  informations  for 
penalties,  and  upon  indictments  for  non-feasances.  This  is 
the  case  of  a  misdemeanor,  as  to  which  much  less  nicety  in 

(11)  See  also  2  Hawk.  b.  2,  ch.  23,  §  86,  87,  88. 

(12)  2  Hawk.  P.  C.  b.  2,  cb.  25,  §  77;  2  Hale,  P.  C.  178;  1  Starkie 
Grim.  PL  55,  56. 
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respect  to  time  is  required  in  the  material  allegations  of  iact, 
than  in  indictments  for  capital  offences  (13).  It  would  seem 
strange,  that  the  fact  might  not  be  laid,  as  it  would  be  prov- 
ed :  that  if  the  exact  time  were  unknown,  or  could  no^be 
proved,  it  might  not  be  so  stated,  or  stated  between  sucn  a 
day  and  such  a  day :  that  the  day  must  be  stated  with  cer- 
tainty in  the  indictment,  and  yet  a  verdict  finding  it  on  an- 
other day  would  be  good  ;  or  finding  it  on  no  day  certain,  as 
between  two  days,  would  be  good.  And  this,  though  the  time 
be  admitted  to  be  formal,  and  more  certainty  would  not  con- 
duce to  the  relief  of  the  defendant,  or  aid  his  defence,  or  nar- 
row down  the  proof.  In  the  cases  of  Lowick  (14)  and  Lord 
Wintoun  (15),  where  the  subject  was  a  good  deal  discussed,  al- 
though the  general  doctrine  as  to  certainty  of  time  in  all  indict- 
ments was  stated ;  yet  the  argument  seemed  mainly  rested  up- 
on its  materiality  and  importance  in  capital  cases.  If  the  pres- 
ent were  a  capital  case,  it  would  be  our  duty  to  adhere  to  the 
very  letter  of  established  doctrines  in  favorem  vita.  But  in 
respect  to  misdemeanors,  Courts  have  relaxed  much  from 
their  former  strictness  in  construing  indictments ;  and  many 
exceptions,  which  were  formerly  holden  fiital,  would  now  be 
disregarded  (16).  There  is  no  modern  decision  on  this  point. 
The  case  of  Rex  v.  Broughton,  already  stated  (17),  which  is  re- 
cognized as  law  by  Chief  Baron  Comyns,  (and  no  better  autho- 
rity could  be  cited)  has  decided,  that  the  offence  of  extortion 
laid  on  divers  days  and  times  between  the  2d  of  May,  22  Car. 
and  the  exhibiting  the  information,  was  well  laid,  and  the  ex- 
ception, though  moved  in  arrest  of  judgment,  was  overruled. 
That  case  approaches  nearer  to  this  than  any  other  case ; 

(13)  2  Hale,  P.  C.  178;  1  Chitty  Grim.  Law,  231;  1  Starkie  Grim. 
PL  54;  Hawk.  P.  C.  b.  2,  cL  25,  §  77. 

(14)  4  St  Trials,  7ia 

(15)  6  St  Trials,  17, 53, 56, 57. 

(16)  1  Starkie  Grim.  PL  227, 228. 

(17)  2  Lev.  71 ;  Gom.  Dig.  Indict  6. 2. 
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and  if  sufficient  in  an  information  in  the  King's  Bench,  it 
would  be  sufficient  in  an  indictment.  And  the  language  of 
Mr.  Starkie,  already  referred  to,  seems  to  justify  the  notion, 
th^jpihis  exception  would  not  now  be  held  fatal  in  England, 
when  the  allegation  conformed  to  the  fact. 

Upon  the  whole,  after  much  deliberation,  being  willing  to 
give  the  defendant  the  benefit  of  every  legal  objection ;  but 
willing  also  to  subserve  the  purposes  of  public  justice,  I  con* 
fess  myself  not  satisfied,  that  this  objection  to  an  unexpected 
and  unnecessary  irregularity,  in  pleading,  ought  to  be  held  or 
would  now  be  held  in  any  court  of  criminal  jurisprudence, 
fatal. 

Another  exception  is,  that  it  is  not  alleged,  that  the  defend- 
ant Tcnowingly  committed  the  offence  stated  in  the  second 
count.  This  is  not  required  by  the  statute,  and  need  not  be 
averred.  If  he  caused  the  vessel  to  sail  for  the  purpose  of 
being  engaged  in  the  slave  trade,  he  must  have  known  the 
act  and  the  intent.  But  it  is  sufficient  to  say,  that  no  such 
averment  is  necessary. 

The  last  exception,  which  will  be  taken  notice  of,  is,  that 
the  second  count  does  not  conclude  against  the  form  of  the 
statute.  The  objection  supposes,  that  these  words  are  neces- 
sary in  every  indictment  founded  on  a  statute.  But  we  un- 
derstand the  rule  to  be  not  exactly  so.  In  every  indictment 
founded  on  a  statute,  it  is  necessary  to  conclude  against  the 
statute  ;  but  though  the  technical  words,  <' against  the  form 
of  the  statute  in  such  case  made  and  provided,"  are  constant- 
ly used  in  all  indictments,  which  consult  accuracy  and  pre- 
cision ;  yet  equipollent  expressions  are  just  as  sufficient  in 
point  of  law.  All  that  is  required  is,  that  some  phrase  should 
be  used,  which  shows  that  the  ofience  charged  is  founded  on 
some  statute.  This  is  the  doctrine  heretofore  asserted  in  this 
Court  (16)  ;  and  it  is  recognized  in  the  decisions  of  the  Su- 

(18)  Sinith  V.  United  StiU»s,  1  Gallia.  R.  961 
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preme  Court  of  the  state  (19).  The  count  in  this  case  con- 
cludes, "  contrary  to  the  true  intent  and  meaning  of  the  act  of 
the  Confi^ress  of  the  United  States  in  such  case  made  and  pro- 
vided/' It  is  therefore  clear,  that  it  purports  to  be  founded 
on  a  statute.  The  words,  ^'aci  of  the  Congress/'  are  as 
strong  and  unequivocal  as  statute  of  the  Congress ;  and  against 
the  ^'  true  intent  and  meaning"  of  a  statute,  is  in  reality  more 
forcible,  direct  and  intense,  than  against  the  "form "  of  a 
statute.  And  this  very  count  finally  concludes  after  an  aver- 
ment, which  is  merely  surplusage,  "  contrary  to  the  form  of 
the  act  of  the  Congress  of  the  United  States  in  such  case 
made  and  provided  ; ''  which  conclusion  might  be  applied  to 
the  whole  count,  if  necessary,  which  we  are  decidedly  of 
opinion  it  is  not. 

The  motion  for  a  new  trial  and  in  arrest  of  judgment  is 
overruled. 


Harmoh  Lk  Roy  kt  al.  v.  Richard  Crowhinbhikld. 

A  PLXA  of  the  etatate  of  limitatione  of  the  state,  where  a  contract  Is  made,  is 
no  bar  to  a  suit  brought  in  a  foreign  tribunal  to  enforce  that  contract. 
But  a  plea  of  the  statute  of  limitations  of  the  state,  where  the  suit  is 
brought,  is  a  good  bar.    Principles  of  the  lex  fori  discussed  and  examined. 

Assumpsit  with  the  common  money  counts.  The  defend- 
ant pleaded  in  bar  of  the  action  the  statute  of  limitations  of 
the  State  of  New-York,  where  the  contract  was  made,  to  which 
the  plaintiffs  demurred. 

J.  Pickering  for  the  plaintiffs.  The  question  raised  in  the 
present  case,  is  whether  the  limitation  act  of  the  state,  where 
a  contract  is  made,  shall  govern  the  decision  of  this  court, 

(19)  Commonwealth  v.  Stockbridge,  11  Mass.  R.  279;  Commonwealth- 
9.  Caldwell,  14  Mass.  R.  390. 
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sitting  in  another  state,  in  which  judicial  proceedings  are  in- 
stituted for  the  purpose  of  enforcing  the  contract.  The  fdain- 
tiffs  had  supposed,  that  this  general  question  had  been  alrea- 
dy settled,  if  not  in  England,  at  least  in  the  United  States, 
both  by  the  Supreme  Court  of  New- York  and  of  Massachu- 
setts, of  which  states  the  present  parties  were  respectiTely  in- 
habitants ;  and  consequently,  that  so  far  as  this  court  should 
feel  itself  obliged  to  consider  the  several  courts.of  those  states 
to  be  expositors  of  their  own  laws  agreeably  to  the  law  of  the 
United  States  respecting  the  Federal  Court,  so  far  it  would 
feel  itself  under  the  necessity  of  considering  the  question  as 
no  longer  open.  The  adjudged  cases  alluded  to  are  familiar 
to  the  court.  Pearsall  v.  Dwight  ei  aL  in  this  state,  2  Mass. 
Rep.  84 ;  and  Ruggles  v.  Keeler,  in  the  state  of  New-Tork,  3 
John.  Rep.  263 ;  the  latter  of  which  is  the  more  important, 
because  it  is  a  re-examination  of  the  question,  which  had  al- 
ready been  before  the  same  court  in  the  case  of  Nash  «• 
Tupper,  1  Caines,  402,  It  is  suggested,  however,  that  the 
present  case  may  be  distinguished  from  those.  It  is  there- 
fore necessary  to  examine  the  grounds  and  extent  of  these  and 
some  other  decisions  on  this  subject. 

The  mutual  necessities  of  the  different  states,  which  con- 
stitute the  community  of  Europe,  (in  which  community  the 
United  States  are,  practically  speaking,  included)  have  given 
rise  to  the  well  known  rule,  which  is  stated  by  this  court  in 
the  learned  opinion  given  in  the  case  of  Van  Reimsdyk  «• 
Kane  et  aL  I  Gallis.  371,  <<  that  the  law  of  the  place,  where  a 
contract  is  made,  is  to  govern,  as  to  the  nature,  validity  and 
construction  of  a  contract."  The  numerous  authorities  on 
this  point  have  been  collected  with  much  care  and  research 
in  the  case  just  cited ;  and  an  examination  of  those  cases  in 
the  order  of  their  adjudication  will  show  how  strictly  and 
uniformly  the  rule  has  been  followed  by  the  courts  in  Eng- 
land and  the  United  States  for  a  century  past. 

Such  is  the  established  general  rule  in  respect  to  the  con- 
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tract  itself,  as  adopted  among  all  those  nations,  who  acknow- 
ledge the  same  code  of  international  law  with  ourselves.  But 
as  the  court  justly  observe  in  the  last  case  mentioned,  "  in 
respect  to  the  form  of  the  action  or  the  temedy,  by  which  a 
contract  is  to  be  enforced,  a  different  rule  prevails,  and  it 
seems  on  all  sides  conceded,  that  the  recovery  must  be 
sought  and  the  remedy  pursued  not  according  to  the  lex  loci 
contractus^  but  according  to  the  Ux  fori.  The  only  question, 
which  seems  to  have  arisen  is,  whether  a  bar,  good  by  the 
law  of  the  place,  where  the  suit  is  brought,  and  not  where  the 
contract  originated,  and  conversely  a  bar  good  by  the  law  of 
the  place,  where  the  contract  was  made,  and  not  where  the  suit 
was  brought,  should  fall  within  the  rule  as  to  the  validity  or 
as  to  the  remedy  of  the  contract.  The  current  of  authority 
is  certainly  in  favor  of  the  latter  (fonstruction,  where  the  bar 
has  been  a  prescription  or  statute  of  limitations.  In  order  to 
have  a  more  distinct  view  of  the  principles  on  which  the  two 
rules  respecting  the  contract  and  the  remedy  are  founded,  and 
to  determine,  whether  any  solid  distinction  can  be  taken  be- 
tween the  present  and  preceding  cases,  it  may  be  necessary 
to  consider  very  briefly  some  of  the  classes  of  cases  relative 
to  this  point. 

1st.  A  very  large  and  important  class  of  cases  consists  of 
those  under  the  bankrupt  lawsy  properly  so  called,  by  which 
both  the  person  and  the  property  of  the  debtor  are  released 
from  all  liability  whatever  in  the  country,  where  he  obtains 
his  discharge.  These  discharges  are  respected  by  foreign 
nations,  as  well  as  by  the  courts  of  the  nation,  where  they  are 
granted.  In  respect  to  the  effect  of  such  discharges  it  will 
be  sufficient  to  refer  to  the  following  English  and  American 
cases.  Ballantine  v.  Golding,  Co.  Bank.  Law,  515. —  Hun- 
ter V.  Potts,  4  T.  R.  182.— Quin  v.  Keefe,  2  H.  BIk.  553.— 
Smith  V.  Buchanan,  1  East,  6. —  Potter  v.  Brown,  5  East,  124. 
—  Emory  v.  Greenough,  3  Dall.  369.—  Smith  v.  Smith,  2 
John.  R.  235. — Van  Reimsdyk  v.  Kane,  I  Gall.  371. — Elan- 
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chard  v.  Russell,  13  Mass.  Rep.  1. —  Bradford  v.  Farrand, 
13  Mass.  Rep.  18.— Walsh  v.  Farrand,  13  Mass.  Rep.l9. — 
Hicks  V.  Brown,  12  John.  Rep.  142. 

2d.  Another  class  of  cases  comprises  those,  which  have 
arisen  'under  the  laws  denominated  insolvent  laws,  which  dis- 
chaige  the  person  of  the  debtor  and  not  his  property ,  like  the 
cessio  bonorum  of  the  civil  law ;  in  other  words,  which  do  not 
in  any  way  extinguish  or  satisfy  the  debt  itself.  Ex  parte 
Benton,  1  Atk.  255,  is  a  leading  English  case  on  this  point. 
In  our  own  coifrts  there  have  also  been  several  decisions, 
among  which  are  the  following,  Proctor  v.  Moore,  1  Mass.  R. 
1 98.  Baker  v.  Wheaton,  5  Mass.  Rep.  509 ;  Watson  v.  Bourne, 
10  Mass.  Rep.  337  ;  Blanchard  v.  Russell ;  13  Mass.  Rep.  1. 
Wright  V.  Paton,  10  John.  Rep.  300.  These  are  some  of 
the  principal  cases  under  the  bankrupt  and  insolvent  laws ; 
and  from  an  examination  of  the  grounds  of  them  it  will  ap- 
pear that  whenever  the  contract  was  actually  made,  or  was 
to  be  executed,  within  the  jurisdiction  of  which  both  parties 
were  inhabitants,  a  discharge  duly  obtained  under  the  bank- 
rupt laws  has  been  considered  as  a  satisfaction  or  extinction 
of  the  debt,  and  a  bar  to  any  action,  and  it  will  be  accor- 
dingly respected  by  the  courts  of  foreign  countries.  And  that 
on  the  other  hand,  where  a  discharge  does  not  so  extinguish 
the  debt,  or  the  right,  as  in  the  case  of  insolvent  lawsy  the 
cessio  bonoruniy  &c.  but  only  bars  the  remedy,  the  discharge 
will  not  be  held  by  foreign  states  to  be  a  bar  to  judicial  pro- 
ceedings upon  such  contract.  The  cases  cited  thus  far  all 
relate  to  the  effect  of  the  contract  itself  in  foreign  countries. 
But  it  is  necessary  further  to  consider,  when  the  contract  shall 
be  held  to  be  legally  barred  or  extinguished,  or  cannot  be 
carried  into  effect  consistently  with  the  laws  of  the  country, 
in  which  it  is  attempted  to  be  executed ;  or  what  remedies 
lie  for  enforcing  it  in  another  country  than  that,  where  it  was 
made. 

The  general  rule,  as  this  court  has  observed,  in  the  case  of 
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Van  ReiiDsdyk  v.  Kane,  is  that  the  remedy  is  to  be  pursued  ac- 
cording to  the  laws  of  the  country,  where  the  action  is  brought. 
The  authorities  on  this  point  may  be  arranged  in  two  classes. 
1st.  Those  which  relate  to  remedies  generally.  2d.  Those 
which  relate  to  the  effect  of  limitation  acts  specifically. 

A  principal  case  in  the  first  of  these  classes  is  Imlay  v.  El- 
lessen,  2  East,  453,  in  which  Lord  Ellenborough  departed 
from  the  doctrine  held  by  the  Court  of  Common  Pleas  in  an- 
other case,  Melan  v.  the  Duke  of  Fitz  James,  1  Bos.  and  Pull. 
138,  in  such  decided  terms,  that  the  counsel  abandoned  the 
point  he  was  attempting  to  support  by  that  case.  From  the 
manner,  in  which  that  case  is  treated  by  the  Court  of  King's 
Bench,  it  is  evident  that  the  English  tribunals  still  adhere  to  the 
general  rule  followed  by  other  nations,  that  the  remedy  must 
be  pursued  according  to  the  lex  fori*  The  case  in  question 
has  also  been  considered  as  a  departure  from  settled  princi- 
ples by  a  learned  court  in  our  own  country,  and  in  the  state, 
where  both  the  present  parties  were  domiciled,  in  the  case 
of  Smith  V.  SpinoUa,  2  John.  Rep.  198,  which  has  a  close  ar^- 
alogy  to  the  case  at  bar.  Other  English  cases  on  this  point 
are,  Maule  v.  Murray,  7  T.  R.  470  ;  Redas  v.  Mac  Master,  8 
T.  R.  609.  The  principal  cases  in  our  own  country  are  the 
following,  which  are  in  conformity  with  the  English  decisions. 
James  v.  Allen,  2  Dall.  188 ;  Harris  v.  Mandeville,  2  Dall. 
256;  Sicardv.  Whale,  11  John.  Rep.  194. 

2d.  Siaiutti  of  limitation.  The  remaining  class  of  cases 
consists  of  those,  in  which  the  particular  bar  set  up  in  the 
present  action  has  come  under  consideration.  And  it  will  be 
found,  that  the  decisions  on  this  point  have  been  in  conformi- 
ty with  the  general  principles  established  by  the  preceding 
cases  in  relation  to  the  remedy  in  general.  The  important 
case  of  Williams  v.  Jones,  13  East,  439,  deserves  particular 
attention,  on  account  of  its  being  a  very  late  one,  as  well  as 
from  the  high  authority  of  Lord  Ellenborough  and  the  other 
judges  who  decided  it.    The  decisions  in  our  own  courts,  re- 
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lative  to  the  statute  of  limitations,  have  been  in  conformity 
with  the  doctrine  laid  down  in  the  Court  of  King's  Bench. 

From  a  review  of  the  cases  it  will  appear,  that  there  is  an 
established  distinction  between  what  are  called  rights  and  re- 
tnedies.  This  distinction  may,  it  is  true,  in  some  cases  be 
difficult  to  define ;  but  when  the  court  have  once  decided,  to 
which  of  these  two  any  question  is  to  be  referred,  there  can 
no  longer  be  any  doubt  as  to  the  rule,  that  must  govern  its 
decisions.  It  does  appear  clearly  from  the  same  cases,  that 
statutes  of  limitation  are  universally  held  to  be  only  an  ex- 
tinction of  the  remedy y  and  not  of  the  right. 

Upon  a  review  of  the  whole  question,  there  can  be  no  rea- 
son why  this  court,  sitting  either  as  a  tribunal,  to  administer 
justice  according  to  the  general  law  of  nations,  or  of  that  part 
of  public  law,  which  is  called  the  law  merchant,  or  sitting  as 
a  court  to  administer  justice  between  citizens  of  our  own 
state,  according  to  the  laws  of  their  respective  states,  ought 
not  in  the  present  case  to  determine,  that  the  limitation  act  in 
question  is  not  a  sufficient  bar  to  the  plaintiff's  action. 

Prescott,  Blake  and  Webster,  for  the  defendant. 

STORY,  J.  This  cause  was  argued  in  the  fullest  manner 
at  the  last  term,  and  has  been  held  under  advisement  until 
the  present  time,  principally  from  my  desire  to  ascertain  up- 
on a  review  of  all  the  authorities,  whether  the  question  raised 
at  the  argument  was  now  open  for  discussion.  I  have  ex- 
amined all  the  authorities  cited  at  the  bar,  (some  of  which 
are  sufficiently  obnoxious  to  critical  commentaries),  and  if  I 
thought  there  could  be  any  utility  in  the  task,  I  should  not 
shrink  from  the  labor  of  giving  them  a  minute  review.  But 
after  the  ingenuity  and  learning  of  the  profession  have  for  a 
half  century  been  exhausted  upon  the  general  subject,  it 
would  be  rashness  to  expect  to  throw  any  new  light  upon  it. 
In  proof  of  the  general  principles^  therefore,  which  I  shall 
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have  occasion  to  state,  I  shall  content  myself  with  a  general 
reference  to  the  cases  cited  at  the  bar,  and  to  those,  which  on 
a  former  occasion  it  became  mj  duty  to  examine  and  com- 
pare (1).  I  shall  comment  particularly  on  those  only,  which 
press  directly  on  the  point  now  in  judgme'nt. 

Some  doctrines  are  so  well  established,  that  it  would  be  a 
mere  waste  of  time  to  attempt  to  defend  them.  It  is,  for  in- 
stance, a  principle  of  public  law  perfectly  beyond  the  reach 
of  judicial  controversy,  that  personal  contracts  are  to  have  the 
same  validity,  interpretation  and  obligatory  force  in  every 
other  country,  which  they  have  in  the  country  where  they 
are  made,  or  are  to  be  executed.  The  convenience,  nay, 
the  necessities  of  the  civilized  and  commercial  world,  ren- 
dered it  indispensable,  that  this  princi^  should  be  adopted 
in  the  earliest  rational  intercourse ;  and  it  would  not  be  easy 
to  trace  a  period,  when  it  was  not  tacitly  adopted  as  a  pledge 
of  public  as  well  as  private  confidence.  An  exception  co- 
eval with  the  rule  itself,  and  resting  on  the  same  foundation, 
is,  that  no  nation  is  bound  to  enforce  or  hold  valid  any  con- 
tract, which  is  injurious  to  its  own  rights  or  those  of  its  citi- 
zens, or  which  offends  public  morals,  or  violates  the  public 
faith. 

Another  rule  equally  well  settled  is,  that  remedies  on  cour 
tracts  are  to  be  regulated  and  pursued  according  to  the  law 
of  the  place,  where  the  action  is  instituted,  and  not  by  the  law 
of  the  place,  where  the  contract  is  made.  The  reason  of  this 
rule  is  extremely  obvious.  Courts  of  law  are  instituted  by 
every  nation  for  its  own  convenience  and  benefit,  and  the  na- 
ture of  the  remedies,  and  the  time  and  manner  of  the  pro- 
ceedings, are  regulated  by  its  own  views  of  justice  and  proprie- 
ty, and  &shioned  by  its  own  wants  and  customs.  It  is  not 
obliged  to  depart  from  its  own  notions  of  judicial  order,  from 
mere  comity  to  any  foreign  nation.  It  is  sufficient,  if  it  gives 
to  foreigners  the  same  means  to  enforce  their  rights,  as  it 

(I)  Van  Reimsdyk  v.  Kane,  1  Gallison,  371 
VOL  IV.  14 
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does  to  its  own  citizens.  In  the  emphatic  language  of  Mr. 
Chancellor  Kent,  I  may  saj,  what  shall  be  the  course  of  its 
judicial  proceedings  and  the  limitations  of  its  process,  its  pre- 
scriptions and  its  exceptions,  are  <^  questions  of  municipal  con- 
venience and  public  utility,  which  every  government  has  not 
only  a  right  to  consult,  but  is  bound  in  duty  to  promote  (2).^' 
There  is  no  hardship  or  injustice  in  refusing  to  foreigners 
remedies,  which  do  not  belong  to  the  genius  of  the  govern- 
ment or  its  laws,  or  to  repel  proceedings  or  process  from  its 
courts,  which  it  does  not  choose  to  entertain  in  cases  of  do- 
mestic litigation.  There  would  be  danger  as  well  as  incon. 
venience  in  a  different  course;  and  if  it  were  to  produce  no 
other  ill  effect  than  the  necessary  consumption  of  time  in  at- 
tempting to  learn  a  strafige  and  novel  jurisprudence,  it  would 
be  a  sufficient  public  mischief  to  justify  the  rejection  of  it. 
In  many  cases  iildeed  the  form  of  the  remedy  is  perfectly 
immaterial.  The  same  contract,  which  at  Rome  demanded  a 
candictio  indebiH  or  an  aciio  certi,  might  well  sustain  an  action 
of  assumpsit  or  bill  in  equity  in  England,  a  suit  by  petition 
in  France,  or  an  action  of  debt  in  some  parts  of  our  own  coun- 
try ;  and  each  remedy  might  well  be  deemed  a  satisfactory 
redress.  And  even  where  the  remedy  is  more  intimately 
connected  with  the  right,  as  in  the  process  of  execution,  there 
is  no  absolute  reason,  why  a  nation  should  either  by  arrest  pf 
person  or  property  give  more  prompt  efficiency  to  a  con- 
tract, than  its  own  citizens  can  claim,  or  its  general  laws  jus- 
tify. 

To  another  position  (which  is  but  a  corollary,  from  what 
has  been  already  stated)  I  also  unhesitatingly  accede,  and  that 
is,  that  as  the  kx  fori  ought  to  regulate  the  remedy,  so  the 
party.  Who  seeks  that  remedy,  must  bring  himself  within  the 
prescription,  that  limits  it,  and  if  he  does  not,  that  the  pre- 
scription is  not  merely  a  legal  but  a  just  bar  to  his  suit.     A 

(2)  Decouche  v.  Savetier,  8  John.  Cb.  Rep.  190, 218. 


OCTOBER  TERM,  1820.  159 

Le  Roy  et  al.  v.  Crowninthield. 

question,  may  very  naturally  arise,  whether  the  prescription, 
within  the  intent  of  the  statute,  apphes  to  foreign  contracts ; 
because  as  Lord  Kaimes  justly  observes,  "  many  cases  come 
under  the  words  of  a  statute,  that  are  not  comprehended  un- 
der its  spirit  and  intentment"  But  when  this  is  undisputed, 
the  conclusion,  to  which  his  Lordship  comes,  seems  irresisti- 
ble, *'^at  every  case  that  comes  under  our  law  must  be  de- 
cided by  that  law,  and  not  by  the  law  of  any  other  country  (3)." 
The  earliest  case  to  be  found  on  this  point  in  the  English 
courts  is  Dupleix  v,  De  Roven  (4),  where  to  a  bill  for  a  discov- 
ery of  assets  and  satisfaction  of  the  plaintiflPs  debt,  which  was 
contracted  in  Rome,  the  English  statute  of  Umitations  was 
pleaded,  and  by  the  Lord  Keeper  was  allowed  as  a  good  bar, 
and  again  upon  a  re-hearing  the  decree  was  confirmed  (5). 
The  doctrine  recognized  by  this  case  has  never  since  been  de- 
parted from  in  England ;  it  has  been  recognized  in  the  most  so- 
lemn manner  in  the  State  and  Federal  Courts  in  the  United 
States;  and  though  civilians  have  differed  respecting  it,  it 
stands  approved  by  the  concurrent  testimony  of  the  ablest  of 
foreign  jurists  and  courts  (6).  Nor  was  it  the  intention  of  the 
Court  in  the  remark  cited  at  the  bar  from  the  case  of  Van  Reims- 
dyk  V.  Kane,  (1  Grallison,  371.  376.)  to  question  the  propriety 
of  those  decisions,  so  far  as  they  gave  effect  to  the  law  of  pre- 
scription of  the  place,  where  the  suit  was  instituted,  but  mere- 
ly to  state  historically  the  point  of  debate,  and  to  intimate  a 
doubt,  whether  the  repelling  of  the  foreign  prescription  in  such 
a  case  fell  within  the  principle,  on  which  the  former  was  just- 

(3)  Kaimes  Prin.  of  Equity,  p.  364,  §  6 ;  Erak.  Inst  b.  3,  tit  7,  §  48, 
p.  633. 

(4)  2  Vem.  R.  540. 

(5)  2  Vera.  R.  541 ;  Raithby's  Note,  (3.) 

(6)  Williams  v.  Jones,  13  East,  439 ;  Nash  v.  Tupper,  1  Caines,  402  ; 
HubUl  V.  CoDdrey,5JohDS.  R.  132;  Pearaall  v.  Dwight,2  Mass.  .84; 
1  EitfErigoD,  Ass.  ch.  4,  §  8,  p.  120 ;  Habenis,  de  c6Dflictu  legum,  torn. 
2,  lib.  1,  tit  3,  p.  538;  Voet  ad  Pand.  lib.  44,  tit  3.  §  12,  torn.  2,  p.  877  ; 
Casaregis,  disc.  129,  §  56;  Id.  130,$  33;  Erskine's  Inst  6^  §  48; 
Kaimes  on  Equity,  363,  §  6. 
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ly  fiMinded.  This  is  the  very  point  now  in  controversy,  and 
to  the  consideration  of  it  the  attention  of  the  Court  will  now 
be  directed. 

It  is  agreed  by  the  demurrer,  that  the  original  contract  in 
this  case  was  made,  and  the  cause  of  action  accrued,  in  New- 
York,  between  the  parties  to  the  suit,  who  were  then  citizens 
of  that  state,  and  that  the  statute  of  limitations  of  that  state 
would  be  a  good  bar  to  the  suit,  if  now  brought  in  any  Court 
of  that  stale.  In  the  language  of  the  civil  law  this  temporal 
prescription  would  be  a  sufficient  exception  to  repel  the  suit. 
It  is  not  stated  in  the  plea,  that  the  cause  of  action  had  ac- 
crued more  than  six  years  before  the  defendant  ceased  to  be 
a  citizen  of  New  York,  so  that  the  statute  would  have  com- 
pletely run  against  the  plaintiff  and  extinguished  his  remedy 
there,  which  would  certainly  have  presented  a  much  strong- 
er case,  and  of  more  serious  difficulty.  And  the  question, 
therefore,  is^  whether  the  statute  of  limitations  of  New-York 
can  now  be  pleaded  in  this  court  as  a  good  bar  or  defence  to 
the  suit. 

In  considering  this  question  it  is  material  to  observe,  that  it 
is  not  a  case,  where  the  remedy  is  partially  taken  away,  and 
partially  remains,  as  where  it  is  extinguished  as  to  the  per- 
son, and  retained  as  to  the  future  effects  of  the  debtor.  Such 
are  cases  arising  under  insolvent  laws  of  our  own  and  foreign 
states,  which  discharge  the  debtor  from  imprisonment,  but 
leave  the  contract  with  its  full  obligation  upon  his  future  es- 
tate. Such  also  is  the  effect  of  the  cessio  bonorum  of  the  civil 
law,  and  of  analogous  proceedings  of  most  foreign  countries 
deriving  their  jurisprudence  from  the  civil  law  (7).  In  this 
class  of  cases  it  has  been  uniformly  decided,  that  as  the  dis- 
charge does  not  touch  the  right  under  the  contract,  but  mere- 

(7)  1  Domat  lib.  |,  lit.  5,  §  1,  p.  495 ;  Heineccius  ad  Pand.  pars»  vi.  § 

252 ;  3  Huber.  lib.  42,  tit.  3,  p.  1453;  Voet  ad  Pand.  lib.  42,  lit  3,  § 

8,  p.  799  ;  Erskine's  Inst  b.  4,  tit  3,  §§  26,  27;  Code  de  Commerce, 

b.  3,  tit  2,  art  568 ;  Pothier,  Pand.  torn.  3,  lib.  42,  tit  3,  §  2,  p.  175 ; 

ani  de  cessione  bonorum.    Quest.  3,  Straccha.  868. 
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ly  removes  one  local  remedy,  leaving  all  others  in  force, 
there  is  no  ground  to  relieve  the  defendant  from  the  effect  of 
any  process  issuing  according  to  the  law  of  any  foreign  coun- 
try where  he  may  be  sued.  Some  of  the  cases  cited  at  the  bar 
turned  upon  this  distinction  (8).  The  doctrine,  that  a  reme- 
dy against  the  person  may  well  be  maintained  upon  a  contract 
in  a  foreign  forum,  although  it  would  be  denied  in  the  place 
where  the  contract  is  made,  stands  upon  analogous  reasoning. 
It  was  attempted  to  be  shaken  in  the  case  of  Melan  «.  Fitz 
James  (9),  where  circumstances  of  hardship  seemed  to  have  had 
great  influence  with  the  court ;  but  that  case  stands  alone,  and 
the  general  doctrine  is  now  unequivocally  established  (10). 

It  must  be  admitted  as  a  general  proposition,  that  the  laws 
of  one  country  cannot  in  themselves  have  any  extra  territo- 
rial force  ;  and  whatever  force  they  are  permitted  to  have  in 
foreign  countries  must  depend  upon  the  comity  of  nations,  re- 
gulated by  a  sense  of  their  own  interests  and  public  conveni- 
ence (11).  But  the  same  reasons,  which  have  conduced  to  the 
establishment  of  the  rule,  that  personal  contracts  shall  have 
the  same  validity  in  every  other  country,  as  in  that  where 
made,  have  ingrafted  upon  that  another  rule,  that  the  same 
law,  which  creates  the  charge,  is  to  be  regarded,  if  it  operate 
a  discharge  of  the  contract  (12).  From  the  very  terms  of  these 
rules,  it  necessarily  follows,  that  they  exclude  all  cases, 
where  the  discharge  set  up  is  derived  from  the  local  laws  of 
a  state  where  the  contract  was  not  made.     Hence  it  has  been 

(8)  Wright  V.  Eaton,  10  John.  R.  300;  Jamas  v.  Allen,  1  Dall.  188  ; 
White  V.  Canfield,  7  John.  R.  117 ;  Sicard  v.  Whale,  11  John.  R.  194 ; 
Peck  V.  Hozier,  14  John.  R.  346. 

(9)  1  Bos.  and  Pall.  138. 

(10)  Imlay  v.  EUefsen,  2  East,  455. 

(11)  Green  v.  Sanniento,  1  Peters,  Cir.  Rep.  74 ;  Kaims  Princ.  of  Eq. 
b.  3,  §  6,  p.  363,  364;  Casaregis  Disc.  138 ;  2  Hub.  lib.  1,  tit  3,  De 
conflecta  legum.  §{  3, 3. 

(12)  Green  o.  Sanniento,  1  Peteis  Cir.  Rep.  74;  Kaims  Prin.  Eq.  b. 
3,  §  6,  pp.  360, 364. 

14* 
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held,  that  a  discharge  from  the  debt  under  the  bankrupt 
laws  of  the  place  of  the  contract  is  good  in  every  other  place, 
when  pleaded  as  an  extinction  of  the  debt  (13).  And  on  the 
other  hand,  that  a  like  dischai^e  under  the  laws  of  any  place, 
where  the  contract  was  not  made,  cannot  be  so  pleaded  in 
the  tribunals  of  any  other  nation  (14).  Many  of  the  cases  cited 
by  the  plaintiffs'  counsel  rest  on  this  foundation,  and  in  this 
view  are  susceptible  of  the  most  satisfactory  vindication. 

It  is  very  certain,  that  discharges  under  bankrupt  acts  are 
not  the  only  exceptions  or  bars  founded  on  local  laws,  which 
are  held  good  in  every  foreign  tribunal.  From  the  reason  of 
the  thing  many  other  local  defences  must  be  held  of  equal  va- 
lidity. Chief  Justice  Parker  in  his  very  elaborate  opinion  in 
Blanchard  v.  Russell,  (13  Mass.  R.  1.),  lays  it  down  as  a  rule 
affecting  all  personal  contracts,  that  they  are  subject  to  all 
the  comequences  attached  to  contracts  of  a  similar  nature  by 
the  laws  of  the  country,  where  they  are  made,  if  the  contract- 
ing party  is  a  subject  or  resident  in  that  country,  where  it  is 
entered  into,  and  no  provision  is  introduced  to  refer  it  to  the 
hws  of  any  other  country.  He  excepts  from  the  rule  cases, 
where  the  laws  sought  to  be  enforced  are  unjust  or  injurious  to 
our  own  citizens.  Within  the  terms  of  the  rule  thus  laid  down, 
a  bar  of  the  statute  of  limitations  would  be  included,  for  it  is 
a  consequence  attached  to  the  contract  in  the  place,  where  it 
is  made.  I  am  persuaded,  however,  that  this  case  was  not 
at  the  moment  in  the  mind  of  the  learned  judge,  and  that  the 
language  used  by  him  ought  to  be  interpreted  with  reference 
to  the  case  of  insolvency,  which  was  then  before  him.    £me- 

(13)  Ballantine  v.  Golden,  Cooke  Bank.  Law,  500  (6th edit);  Smith  v, 
Bachaaaojl  East,  6;  Potter  v.  Brovn,  5  Bast,  134;  Uoater  v.  Potts, 
4  T.  R.  182;  fhnory  v.  Grenoogh,  3  Dall.  369;  Smith  «.  Smith,  2  John. 
335. 

(14)  Bradford  v.  Farrand,  13  Mass.  18 ;  Hicks  v.  Brown,  12  JoIul  R. 
142 ;  Qmn  «.  Keefe,  2  H.  Bl.  553 ;  Blanchard  v.  Russell,  13  Mass.  1 ; 
Walsh  V.  Farrand,  13  Mass.  1 ;  Van  Raogh  v.  Van  Axsdaln,  3  Cains. 
154 ;  Smith  v.  Smith,  2  John.  R.  235 ;  Proctor  v.  Moore,  1  Man.  Id8. 


OCTOBER  TERM,  1820.  163 

Le  Roy  et  al.  o.  Crownixudiield. 

rigon  lays  down  a  rule  gomewhat  more  precise.  He  says, 
"  Pour  toui  ce  qui  conceme  Fordre  judidare^  on  doit  suivre 
Tuaagt  du  lieu  ou  Von  ptaide.  Pour  ce  qui  est  de  la  deci- 
sion dufands  on  doit  suivre  en  regie  generale  les  his  du  lieu 
ou  le  contract  a  ete  passe"  He  then  cites  a  passage  from 
the  civil  law,  <<  ex  cansuetudine  ejus  regionis,  in  qua  negotium 
gestum  est ;  "  and  then  addc^,  <<  ceite  distinction  est  consignee 
dans  tous  nos  livres.  In  his  qua  respiciunt  litis  decisionem 
servanda  est  consuetudo  loci  contracts.  At  in  his  qua  res- 
piciunt litis  ordinatumem  attenditur  conmetudo  loci  ubi  causa 
agitur  "(15).  It  has  been  supposed  that  by  the  expression,  <<  la 
decision  du  fondsy"  (liteally  the  decision  of  the  grounds  or 
essential  points  of  the  suit)  Emerigon  meant  the  decision  up- 
on the  merits  of  the  suit.  If  by  <<  merits  "  be  intended  a 
defence  founded  in  general  justice,  or  going  to  the  essence 
and  obligation  of  the  contract,  in  contradistinction  to  a  de- 
fence standing  upon  the  text  of  positiye  law,  it  appears  tome, 
that  the  interpretation  is  too  narrow.  But  if  by  a  decision 
upon  the  <^  merits"  be  intended  a  defence  forming  a  perpetu- 
al bar  of  the  suit,  in  contradistinction  to  a  mere  dilatory  or 
temporary  plea,  such  as  a  plea  in  abatement,  there  is  no  rea- 
son to  contest  the  interpretation.  It  appears  to  me,  that 
Emerigon  uses  the  expression  in  this  latter  sense,  as  equiva- 
lent to  the  phrase,  '^  litis  decisionem^"  which  obviously  em- 
braces any  defence  forming  a  perpetual  bar  to  the  suit  (16). 
In  this  view  it  would  embrace  statutable  bars,  such  as  that  of 
prescription  or  the  statute  of  limitations,  as  well  as  those  rest- 
ing on  the  general  nature  and  conditions  of  the  contract. 

Take  the  case  of  a  former  judgment  between  the  parties 
upon  the  same  subject  matter  of  contract.  If  the  plaintiff 
again  attempt  to  sue  upon  the  same  contract  in  a  foreign 
court,  would  not  the  exceptio  rei  judicata  in  the  domestic 
court  be  a  good  bar  for  the  defendant  ?  I  take  it  to  be  gener- 

(15)  1  Emerigon,  cL  4,  §  8,  p.  12L 
(16}  1  Emerigon,  cfa.  4,  §  8,  p.  125, 126. 
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ally  admitted  as  a  conclusive  bar  to  repel  a  new  suit  in  a  for- 
eign country,  whatever  may  be  the  differences  among  nations 
as  to  the  conclusiveness  of  foreign  judgments  in  a  suit  brought 
to  enforce  them  (17).  If  we  suppose,  that  the  judgment  in  the 
domestic  forum  was  given  upon  a  statutable  bar,  specially 
pleaded,  as  upon  the  statute  of  limitations,  then  we  have  a 
case,  in  which  under  the  shape  of  an  exceptio  reijudicatiB  the 
domestic  prescription  is  enforced  in  a  foreign  forum.  But  it 
has  been  said,  that  the  bar  of  ret  judicata  is  admitted  to  be 
conclusive  in  all  foreign  courts  upon  the  ground  of  public 
utility,  because  there  should  be  some  means  to  put  a  final  is- 
sue to  controversies,  otherwise  litigation  would  be  perpetu- 
al (18).  This  is  certainly  true  ;  and  it  is  curious  enough,  that 
the  decisions  stop  far  short  of  the  principle  ;  for  foreign  judg- 
ments of  dismissal  of  suits  are  held  conclusive,  and  no  evi- 
dence is  admitted  to  contradict  them ;  and  so  of  other  judg- 
ments set  up  as  bars  to  new  suits  ;  but  if  a  former  judgment 
is  sought  to  be  enforced  by  a  new  suit,  it  is  no  longer  con- 
clusive in  favor  of  the  plaintiff.  The  principle,  too,  of  the 
conclusiveness  of  the  exception  of  reijudicatm  applies  to  sta- 
tutes of  limitations.  They  are  emphatically  called  statutes  of 
repose,  made  to  cut  off  stale  demands,  and  to  shelter  parties 
from  fraudulent  claims  after  a  long  lapse  of  time,  when  the 
evidence  is  no  longer  within  their  reach.  In  their  very  theo- 
ry they  purport  to  afford  positive'  presumption  of  payment 
and  extinction  of  contracts  according  to  the  laws  of  the  place, 
where  they  are  made.  Pothier  says,  although  pleas  in  bar 
(of  prescription)  do  not  extinguish  the  claim  in  ret  verUatCy 
yet  they  cause  it  to  be  presumed  to  be  extinguished  and  dis- 
charged, while  the  plea  in  bar  exists.  "  Outre  cela  quoique 
lea  fins  de  mm^eceivoir  n^eteignent  pas  in  rei  veritate  la  ere" 

(17)  Kaims  on  Equity,  cb.  8,  p.  369;  EtbL  Inat  b.  4,  tit  3,  §  4,  p. 
800;  Pothier  on  Oblig.  pt  3,  ch.  8,  art  1,  §  640;  Id.  pt  4,ch.  3,  §  3, 
art  1,  2, 3,  §  37. 

(18)  Kaims*  Equity,  ch.  8,  p.  369. 
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ancBy  neanmoins  eUes  la  font  presumer  eieinte  et  acquitieey 
tant  que  la  Jin  de  non  receivoir  std^siste"  And  he  puts  a 
strong  case,  where  in  a  suit  brought  he  admits,  that  a  claim 
so  barred  cannot  be  a  set  off,  and  gives  the  reason,  "car  la 
Jin  de  non  receivoir  que  subsiste  contre  ma  creance  .opere  la 
presomption  de  T extinction  de  ma  creance  "  (19).  He  adds  al- 
so, that  from  the  principle,  that  the  plea  in  bar,  while  it  sub- 
sists, causes  the  claim  to  be  presumed  to  be  extinguished,  it 
follows  also,  that  one  would  ineffectually  become  a  security 
for  a  claim,  which  is  already  barred  (20).  This  presents  the  na- 
ture of  the  presumption  in  a  strong  light ;  and  other  distin- 
guished jurists  admit  the  same  reasoning  (21).  Lord  Kaims 
says,  "  when  a  process  is  brought  in  Scotland  for  payment  of 
an  English  debt,  after  the  English  prescription  has  taken  place, 
it  cannot  be  pleaded  here,  that  the  action  is  cut  off  by  the  stat- 
ute of  limitations ;  but  it  can  be  pleaded  here,  and  will  be  sus- 
.  tained,  that  the  debt  is  presumed  to  have  been  paid.  Con- 
sidering that  the  statute  can  have  no  authority  here,  except 
to  infer  a  presumption  of  payment,  it'  follows,  that  the  plain- 
tiff must  be  permitted  to  defeat  the  presumption  by  positive 
evidence,  or  to  overbalance  it  by  contrary  presumptions,  or 
to  show  from  the  circumstances  of  the  case,  that  payment 
cannot  be  presumed  "(21)*  Now,  in  the  first  place,  if  the  sta- 
tute of  limitations  does  create  proprio  vigore,  a  presumption 
of  the  extinction  or  payment  of  the  debt,  which  all  nations 
ought  to  regard,  it  is  not  easy  to  see,  why  the  presumption  of 
such  payment  thus  arising  from  the  lex  loci  contractus  should 
not  be  as  conclusive  in  every  other  place,  as  in  the  place  of 
the  contract.  It  may  be  admitted,  that  it  might  be  repelled 
by  any  circumstances,  which  would  constitute  a  good  repli- 
cation to  the  bar  in  the  country  of  its  origin.       But  why  the 

(19)  Pothier  Oblig.  pt.  ch.  8,  art.  1,  §»^  677,  (642). 

(20)  Kaims  Eq.  ch.  8,  §  6,  pp.  363,  364 ;  Ersk.  Inst  b.  3,  tit  7,  §  48, 
pp.  633,  634 ;  Voet,  ad  Pandect,  lib.  44,  tit  3,  §  10. 

(21)  Kaims  Eq.  ch.  8,  §  6,  p.  364. 
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parties  should  be  permitted  to  escape  from  the  conclusiveness 
of  the  presumption  of  payment,  which  their  own  laws  have 
made,  simply  because  they  are  in  a  foreign  country,  requires 
some  farther  explanation.  Payment,  or  extinction,  according 
to  the  laws  of  the  place  of  the  contract,  is  payment  or  extinc- 
tion of  the  debt  every  where.  Why  not,  then,  the  presumption 
of  payment  or  extinction,  conclusive  every  where  else,  when 
it  would  be  conclusive  at  home  ?  Why  should  a  difference  be 
made  between  the  fact,  and  that,  which  the  law  deems  con- 
clusive evidence  of  the  fact  ?  What  is  there  in  the  principles 
of  national  comity,  which  forbids  us  to  bind  the  parties  by  a 
rule  or  a  prescription,  which  the  laws  of  their  country  have 
made  conclusive  between  them  ?  If  a  foreign  prescription 
may  be  given  in  evidence,  as  proof  of  payment,  why  may  it 
not  be  pleaded  directly  as  a  positive  bar  ? 

It  is  certain,  that  what  would  be  evidence  of  a  contract  in 
the  place  where  it  is  made,  is  admissible  to  prove  it  although 
contrary  to  the  local  regulations  of  the  forum,  where  it  is 
sought  to  be  enforced.  Emerigon  puts  a  case  in  point.  Two 
Englishmen  litigated  in  a  cause  pending  in  France,  the  one 
prayed  to  be  allowed  to  prove  by  ivitnesses  the  loan  of  a  sum 
exceeding  100  livres ;  the  other  excepted  against  it,  the  54th 
art.  of  the  ordinance  of  Moulins.  It  was  adjudged  by  the 
parliament  of  Paris,  that  the  ordinance  did  not  apply,  inas- 
much as  it  goes  ad  litis  decisionem.  Emerigon  considers  this 
question  as  to  proof,  as  ^^  pour  le  decision  du  fonds/'  and 
therefore,  "  onje  reglera  par  les  loix.  du  lieu  de  contrat,^^  it  48 
to  be  regulated  by  the  laws  of  the  place  of  the  contract  (22). 
If  the  article  of  Moulins  had  been  incorporated  into  the  Eng- 
lish law,  the  objection  would  have  been  fatal.  Why  ?  Be- 
cause the  law  of  the  place  had  made  it  indispensable  as  evi- 
dence of  the  contract  in  its  original  concoction  ?  Why  not 
then  apply  the  same  rule  as  to  statutes,  which  conclusively 
presume  the  extinction  of  the  contract  ? 

'22)  1  Emerigon,  ch.  4,  §  8,  pp.  125, 126. 
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But  it  is  argued,  and  has  often  been  ai^ed,  that  statutes 
of  limitation  belong  to  the  regulations  of  process  in  every 
state,  and  limit  the  judicial  order  of  proceedings  in  their 
courts.  To  use  the  expression  of  Emerigon,lhey  are  said  to 
belong  "  a  Pordrejudiciare.^'  This  is  true  as  to  such  statutes 
regulating  remedies  exclusively  in  the  courts  of  a  state.  But 
is  this  the  whole  eflfect  of  such  statutes  generally  ?  Is  this 
the  whole  effect  of  statutes  of  limitations/  purporting  on 
their  face  to  extinguish  all  right  of  action  in  perpetuity, 
upon  contracts  made  in  a  country,  without  reference  to  any 
particular  court,  in  which  the  action  may  be  brought  ?  Sta- 
tues of  limitation  may  be  so  framed,  as  merely  to  apply  to 
the  jurisdiction  of  a  court.  They  may  prohibit  such  court 
from  taking  c(^izance  of  an  action,  unless  brought  within  a 
limited  period  after  the  right  has  accrued.  Such  statutes 
properly  and  emphatically  belong  to  the  regulation  of  judi- 
cial proceedings.  Statutes  of  limitation  may,  on  the  other 
hand,  declare,  in  terms,  that  contracts  not  sued  for  within  a 
limited  period  shall  be  held  to  be  utterly  extinguished.  Such 
statutes  are  a  complete  extinguishment  or  discharge  of  a  con- 
tract, and  constitute  an  universal  bar,  as  much  as  a  discharge 
under  a  bankrupt  law.  Such  statutes  constitute  bars  ctd  litis 
decisianem ;  they  go  a  la  decision  dufonds.  Statutes  of  li- 
mitations may  proceed  in  an  intermediate  course.  They 
may  declare,  that  no  action  shall  be  brought  upon  contracts 
made  within  a  state,  unless  within  a  limited  period.  In  this 
l^t  case,  if  they  are  directory  to  courts  of  justice,  as  to  the 
sustaining  of  suits,  they  are  properly  deemed  a  regulation  of 
the  judicial  proceedings  in  such  courts.  If,  on  the  other 
hand,  they  are  considered  as  defences,  or  bars,  authorized  to 
be  made  by  the  debtor,  and  at  his  option,  they  are  no  other- 
wise a  regulation  of  judicial  proceedings,  than  any  other  le- 
gal bar  set  up  by  the  debtor.  They  authorize  a  judgment  of 
the  court  in  his  favor,  as  a  perpetual  bar  of  any  suit.  They 
literally  go,  therefore,  ad  litis  decisionem.    Now  the  prescrip- 
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tions  of  the  French  law  are  pleas  in  bar,  which  ought  to  be 
pleaded  by  the  debtor,  and  the  court  cannot  supply  them  (23)  ; 
and  in  general,  the  same  is  true  as  to  our  statutes  of  limita- 
tions of  personal  contracts.  They  must  be  pleaded  by  the 
debtor,  otherwise  they  are  not  available  in  his  favor.  These 
are,  in  my  view,  important  distinctions,  which  have  not  hith- 
erto sufficiently  attracted  attention.  The  defence,  in  such 
case,  is  given  to  the  debtor  against  any  action  after  the  limit- 
ed period.  When  that  period  is  {Missed,  if  the  parties  are 
still  within  the  state,  all  right  of  action  is  extinguished ;  and 
I  can  perceive  no  reason,  why  the  right  to  use  that  defence, 
good  by  his  own  laws,  should  not  travel  with  the  debtor  into 
every  other  country.  The  policy  of  it  is  as  strong,  as  that  of 
the  rule  of  the  excepiio  rei  judicat<z.  It  is  to  put  an  end  to 
litigation,  and  to  save  persons  from  continual  exposure  to 
stale  demands. 

The  leading  argument  against  this  doctrine,  however,  is, 
that  statutes  of  limitation  extinguish  the  remedy  only,  and  not 
the  righty  upon  contracts.  Let  us  not  deceive  ourselves ; 
there  is  no  magic  in  words.  Is  the  proposition,  thus  laid 
down,  true  to  the  extent,  which  the  purpose,  for  which  it  is  in- 
troduced, requires?  The  distinction  between  a  right  and  a 
remedy  is  admitted.  But  can  a  right  be  truly  said  to  exist 
upon  a  contract,  when  all  remedy  upon  it  is  legally  extin- 
guished ?  Suppose  a  judgment  has  passed  upon  the  plea  of 
prescription  to  a  contract  in  favor  of  the  defendant ;  there 
is  a  perpetual  bar  of  remedy ;  but  could  it  be  said,  that  the 
right  upon  the  contract  still  subsists  ?  The  Supreme  Court 
of  the  United  States,  has  recently  said,  in  a  very  elaborate 
opinion  delivered  by  the  Chief  Justice,  <<  the  distinction  be- 
tween the  obligation  of  a  contract  and  the  remedy  given  by 
the  legislature  to  enforce  that  obligation,  has  been  taken  at 
the  bar,  and  exists  in  the  nature  of  things.  Without  impairing 


(23)  Pothier  Oblig.  pt  3,  cL  8,  art  1,  §,679. 
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the  obligation  of  the  contract,  the  remedy  may  certainly  be 
modified,  as  the  wisdom  of  the  nation  shaU  direct."  Again : 
*'  Statutes  of  limitation  relate  to  the  remedies,  which  are  fur- 
nished in  the  courts.  They  rather  establish,  that  certain  cur- 
cnmstances  shaU  amount  to  evidencCy  that  a  contract  ha$  been 
performed,  than  dispense  with  its  performance.  If,  in  a  state 
where  six  years  may  be  pleaded  in  bar  to  an  action  of  as- 
sumpsit, a  law  should  pass,  declaring  that  contracts  already 
in  existence,  not  barred  by  the  statute,  should  be  construed 
to  be  within  it,  there  would  be  little  doubt  of  its  unconstitu- 
tionality "  (24).  And  why,  may  it  be  asked  ?  Because  it  takes 
away  all  remedy  upon  the  contract,  and  thereby  destroys  its 
obligation.  In  the  opinion  of  the  Supreme  Court,  in  the  case 
then  in  judgment,  the  insolvent  laws  of  states,  which  absol- 
ved the  person  and  future  property  of  the  debtor  Yrom  the 
contract,  impaired  its  obligation,  and  were  therefore  uncon- 
stitutional. A  statute,  therefore,  that  takes  away  all  remedy 
upon  a  contract,  cannot  be  truly  said  not  to  afiect  the  right, 
or  obligatory  force,  of  such  contract.  What  is  the  right  of  a 
contract,  when  the  remedy  is  extinguished  in  perpetuity? 
That  a  debt,  barred  by  the  statute  of  limitations,  is  not  so  ut- 
terly gone,  as  that  it  may  not  be  revived  by  a  new  promise, 
is  admitted.  And  in  this  respect,  it  is  exactly  in  the  same 
predicament,  as  a  debt  discharged  by  a  certificate  of  bank- 
ruptcy. The  right  is  just  as  much  extinguished  in  the  one 
case  as  in  the  other,  and  no  more.  Indeed,  a  discbarge,  in 
bankruptcy  is  but  an  extinction  of  all  future  remedy  against 
the  person  and  effects  of  the  debtor.  Pothier,  alluding  to  the 
bar  of  prescription,  says,  that  it  does  not  extinguish  the  debt, 
but  it  renders  it  inefiectual,  by  not  permitting  the  creditor  to 
bring  the  action  which  results  from  it;  that,  while  it  subsists 
against  any  debt,  it  operates  as  a  presumption  of  the  extinction 
of  the  debt ;  but  he  adds,  that  payment  by  the  debtor,  is,  not- 

(24)  StnrgiB  o.  Crownisshield,  4  Wheatoo,  R.  123, 200, 207 
▼OL.  IV.  15 
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withstanding,  valid,  since  the  debt  is  not  extinguished  (35).  It 
is  (Avious,  from  the  whole  scope  of  the  observations  of  PoUiier, 
that  he  means  no  more,  than  that  the  prescription  does  not  ex- 
tingaish  the  claim,  if  the  debtor  does  not  interpose  it  as  a  bar ; 
and  that  a  voluntary  payment  cannot  be  recovered  back,  since 
it  is  but  a  waiver  of  the  bar,  which  the  debtor  had  a  right  to 
plead.  Strictly  speaking,  in  Pothier's  view,  a  prescription  is 
not  per  $e  an  extinction  of  the  remedy,  bat  only  at  the  option 
of  the  debtor.  He  asserts,  that  the  plea  oif  prescription  ought 
to  be  interposed  by  the  debtor ;  and  cannot  be  supplied  by  the 
jvdge  (S5).  This  is  perfectly  reasonable,  and  conforms  to  the 
doctrine  of  the  common  law,  as  to  the  like  plea  in  personal 
actions.  Every  one  is  at  liberty  to  waive  a  role  or  Iblw,  in- 
trodoced  for  his  benefit 

The  disliiiction,  which  is  here  aHuded  to,  between  the  o&- 
tohite  extinction  of  a  debt,  aad  the  pontine  presumption  of 
its  extinction,  which  the  law  allows  to  the  debtor,  and  which 
becomes  absolute,  wben  the  prescription  is  pleaded  by  him, 
is  just  in  itself.  It  proceeds  upon  the  ground,  not  of  a  strict 
kgid  right  in  the  creditor,  which  be  may  enforce  against  the 
wiH  of  the  debtor,  but  upon  tbe  notion,  that  there  still  exists, 
notwithstsnding  the  statutable  prescription,  a  moral  obliga- 
tion, binding  iafaro  comcienti^,  which,  if  recognieed  by  the 
debtor,  or  disohaiiged  by  him,  repds  any  imputation,  that  the 
transaction  is  a  nude  pact  wilkoiit  consideration.  Payment, 
therefore,  by  the  debtor,  ono^  siade,  caxinot  be  recalled,  for 
it  is  an  equitable  and  honest  act,  aad  founded  in  moml  oUi^ 
gation.  But  still  there  is  not,  strictly  ^mking^  any  right  m 
the  creditor  to  chdm  fiayment,  for  the  law  has  made  the  bair, 
if  pleaded,  an  estoppel  of  the  right.  Sooh  right  is  technical- 
ly extmguished  in  contenqplation  of  law  by  the  presmspfioii 
of  extinction,  untfl  the  debtor  bimsetf  n^jalfives  the  presmnp- 
tion,  by  some  act  or  admission.    TMs  view  is  not  opposed 

(35)  Pothier  Oblig.  pt.  a,  dk  8,  arU  1,  §  67i6L 
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by  Voet,  or  D'Agueaseau,  in  the  pasmiges  cited  at  the  bur. 
Voet  says,  ^^  Prescripiioni  effeeius  e$tf  quad  jur^  lUmano 
naturakm  obUgatumem  exira  w$mem  Juris  affectum  amstu 
tuat,  licet  earn  non  ioUai  ip$o  jure.  Unde  €t  obUguiiam  Ua 
frescripta  regulariier  ntque  fid^fuswr  mcpignm  accedere  po- 
test.  Q^od  ipsumjus  de  non  admittendis  pro  debita  prMcrvp' 
to  fidejussoribus  out  pignorihuSf  maribus  kodiemis  magis  oi« 
tiMt,  fuia  phcuit^  per  praacripiumes  ipso  jure  perimy  qim 
subjuerant,  obligationes"  (96).  Now  there  can  be  no  legal  right, 
where  the  natural  obUgaiiam  of  the  cootiaet  is  gone,  or  ia 
Without  any  effect.  D'Aguesaeaa  obaerves,  <<  Taute  pre^ 
scriptum  suppose  dewio  ekoses ;  ftme  que  cebdj,  qui  present^ 
d^tsewt  d^endant  debiteur  du  droits  qui'l  v^eteindre  par  la 
prescription ;  Fautrcy  que  cehtif  contre  lequtl  on  prescrit,  est 
en  etat  £agir  et  d^interrompre  la  preacription^*  (97)  •  The  learn- 
ed author  c€^rtainty  admits,  that  the  prescription  extinguishes 
the  rightf  if  the  debtor  avails  himself  of  it ;  and  that  the  cre- 
ditor ia  only  in  a  situation  to  defeat  the  presoription,  if  the 
debtor  does  not  use  it. 

It  is  plain  therefore,  that  when  the  remedy  is  said  to  be  ex- 
tinguished by  a  prescription,  and  not  the  right,  we  are  not  to 
understand  the  term  ^*  right,"  in  its  technical  legal  sense,  but 
merely  as  a  moral  obligation  and  daim  in  natural  justice.  In 
the  common  law,  a  right  always  supposes  some  mode,  by 
which  it  can  be  enforced.  It  may  be  by  action,  or  by  entry^ 
or  retainer.  But  it  is  always  contemplated  by  law,  that  there 
is  some  mode,  by  which  it  may  kgatty  be  enforced.  Gen- 
erally speaking,  it  is  used  as  a  phrase  leas  extensive  than  that 
of  title ;  and  is  applied  to  cases,  where  a  right  of  action  sub- 
sists (28).  A  person's  estate  is  therefore  often  said  to  be 
turned  to  a  right,  when  it  can  be  recovered  only  by  an  action, 
as  in  cases  of  descents  after  a  dia-seisin,  where,  as  Lord  Coke 

(26)  Voet  ad  Pand.  lib.  44,  tit  3,  §  10. 

(07)  B^Aguesseau,  ouvres  de.  torn.  5,  p.  374. 

(88)  Co.  Litt.  345,  a.  b.  Sheppard's  Epitome,  Droit  p.  46a 
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asLys,ju8  descendii  et  non  terra  (29).  And  I  am  not  aware,  that 
in  any  exact  legal  sense  a  right  can  be  said  to  subsist  upon 
a  contract,  where  the  law  has  taken  away  all  the  power  of 
enforcing  its  obligation  by  any  remedy.  / 

The  cases  already  cited,  with  reference  to  the  effect  of 
dischai^s  under  laws  of  insolvency  and  bankruptcy,  pro- 
ceed upon  this  distinction.  Where  the  insolvent  laws  mere- 
ly dischaige  the  person,  leaving  the  effects,  future  as  well  as 
present,  liable  for  the  debt,  the  discharge  cannot  be  pleaded 
as  a  bar  to  any  action  in  a  foreign  court.  The  reason  is, 
that  there  remains  some  remedy ;  there  is  not  a  total,  but  a 
partial  extinction  of  remedy ;  it  is  gone  in  personam^  but  not 
in  rem.  But  where  the  effects,  as  well  as  the  person,  are 
discharged,  as  in  cases  of  bankrupt  laws,  there  the  discharge 
is  held  a  universal  bar ;  and  the  reason  is,  that  it  extinguish- 
es aU  remedy  of  every  kind,  and  consequently,  in  a  legal  and 
exact  sense,  all  right.  Now  it  seems  to  me,  that  the  doc- 
trine here  proceeds  upon  a  plain  principle.  Where  the  lex 
cantr^ictus  leaves  any  right  of  action,  foreign  courts  may  en- 
force that  right,  according  to  their  own  local  remedies  and 
modes  of  proceeding.  Where  no  right  of  action  subsists  by 
the  kx  contractus,  foreign  courts  do  not  enforce  the  original 
obligation,  because  it  is  gone,  and  to  enforce  it,  would  be  to 
create  a  new  obligation,  and  not  to  recognize  a  subsisting 
one.  Now  this  is  precisely  the  case  in  respect  to  statutes 
of  limitation  of  the  lex  loci  contractusy  where  they  have  actu- 
ally and  completely  run  against  a  contract.  The  laws  ex- 
tinguish the  remedy  in  every  form,  at  the  option  of  the  debt- 
or ;  and  this  right,  or  presumption  of  extinction,  ought  to  go 
with  him  every  where,  and  to  be  recognized  every  where. 
If  it  be  said,  that  the  remedy  being  gone  does  not  by  the  lex 
loci  extinguish  the  right,  I  would  ask,  how  that  position  is 
made  out.     It  is  precisely  like  the  case  of  bankruptcy.    The 


(29)  Co.  Litt  345,  b. 
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bar  in  the  latter  case  is  a  more  positive  bar  ;  it  does  not,  and 
cannot,  suppose  a  real  satisfaction  of  the  debt,  for  then  pay* 
ment  might  be  pleaded.  The  contract  may  be  revived  by  a 
new  promise,  and  it  rests  in  the  option  of  the  debtor  to  plead 
it  or  not.  It  runs  therefore,  in  a  perfect  parallel  with  the 
case  of  the  statute  of  limitations ;  and  is  not  distinguishable 
from  it,  except  that  in  the  one  case,  all  remedy  is  extinguish* 
ed  after  the  lapse  of  a  certain  time,  and  in  the  other,  immc- 
diattly  upon  the  operation  of  the  law  upon  the  case  of  banl^* 
rnptcy.  The  doubt,  which  I  ventured  to  throw  out  in  the 
case  of  Van  Reimsdyk  v.  Kane,  (1  Gallis.  871,)  as  to  the  dis- 
tinction between  them,  asserted  by  the  current  of  authorities, 
still  remains  with  me ;  and  I  am  not  yet  able  to  perceive,  that 
the  distinction  ii  in  principle  sound. 

The  doubt,  which  still  presses  on  my  mind,  and  the  reason- . 
ing,  which  has  been  suggested  in  aid  of  that  doubt,  are  not 
without  countenance  from  civilians,  and  seem  at  least,  in 
times  past,  to  have  divided  their  opinions.  I  do  not  know 
that  Casaregis  has  given  any  express  opinion.  After  having 
adverted  to  the  common  distinction  between  the  construction 
of  contracts,  and  the  mode  of  proceeding  judicially  to  enforce 
them,  he  says,  "cut  distinciio  adstipulatur  alUray  quod,  out 
diueritwr  de  gualitaiibtu  et  candiiionibui  contingentibut  in 
ipso  eantradu  ti  ien^ore  contractual  prout  in  presenti,  et 
tunc  inspieiendui  sit  hem  contractus;  atU  de  qualitatibus 
eontingentibus  post  contractum  ex  negUgentis  vel  mora  et 
tunc  in^^iciendus  sit  locusy  ubi  ifia  mora  coniracta  est "  (30). 
It  is  not  quite  clear,  what  defence  or  delay,  which  should  bar 
the  right,  is  here  alluded  to ;  but  he  seems  to  consider  gen- 
erally, that  if  by  such  negligence  or  delay  the  contract  be 
once  gone  by  the  lex  loci,  it  affects  the  contract  every  where. 
There  is  certainly  an  obscurity  in  the  phraseology,  which 
does  not  permit  us  to  reason  with  perfect  certainty  as  to  bis 

(30)  Casaregis  Disc,  179,  $  OQ. 
15* 
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views.    Domat  says,  ''a  creditor  loses  his  debt  for  having 
omitted  to  demand  it  within  the  time  limited  by  prescription, 
and  the  debtor  is  discharged  from  it  by  the  long  silence  of 
his  creditor ''  (31).    And  again,  "  there  is  yet  another  use  of 
prescription,  in  which  possession  is  not  necessary,  which  is  that 
of  annulling  the  rights  and  actions,  which  one  has  ceased  to 
exercise    during  a  time  sufficient  for  prescribing.     Thus  a 
creditor  hses  his  debt  and  aU  rights  and  actions  are  lost,  al- 
though those,  who  are  debtors,  possess  nothing,  if  a  demand 
is  not  made  of  the  debt,  or  if  one  ceases  to   exercise   his 
right  during  the  time  regulated  by  law  "  (32).  This  language 
is  exceedingly  strong  and  direct,  and  shows  that  Domat  con- 
templates, that  the  right  to  the  debt  in  a  legal  sense  is  lost 
by  the  prescription,  and  this  not  in  a  particular  place,  for  he 
annexes  no  qualification,  but  generally  ;  in  other  words,  that 
it  is  legally  discharged.  Erskine  in  his  Institutes  (33),  says,  <'  if 
in  the  case  of  an  English  debt,  which  is  in  their  law  limited 
to  a  short  prescription,  but  not  in  ours,  an  action  shall  be 
brought  in  Scotland,  by  the  creditor,  for  payment  after  the 
years  of  the  English  limitation  shall  have  elapsed,  the  Eng- 
lish statute,  which  is  of  no  proper  authority  in  the  courts  of 
Scotland,  cannot  be  regarded  as  an  extinction  of  the  claim. 
Nevertheless,   it  ought  in  equity  to  be  regarded  as  a  pre- 
sumption, that  the  debt  is  paid,  if  the  creditor  shall  not  elude 
it  either  by  direct  evidence  or  contrary  presumptions.     It  is 
hard  to  quote  any  decisions  of  our  Supreme  Court,  in  support  of 
what  has  been  observed  on  this  head,  to  which  contrary  decisions 
may  not  be  opposed.    But  these  and  other  rules  relating  to 
it  are  laid  down  with  great  precision,  and  the  contrary  judg- 
ments censured  by  the  author  of  the  Principles  of  Equity. 
(Kaimes  Eq.  B.  3,  ch.  8,  ^  6.)     By  the  latest  decision,  the 
Court  of  Sessions  <<  have  made  the  law  of  Scotland,  the  rule 

(31)  1  Doniat,  b.  3,  §  4,  art  1,  p.  464,  Strahan's  translation,  ed.  1737. 
(39)  1  Domat,  b.  3»  §  4,  art.  10,  p.  466,  ibid. 
(33)  Erskine  Inst  b.  3,  tit  7,  §  48,  edit  1812. 
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of  their  judgment."  Thus  far  the  text.  And  the  editor  of 
the  last  edition  states,  "  the  same  has  since  been  repeatedly 
found/'  and  cites  the  cases.  It  is  to  be  observed,  however, 
he  adds,  that  in  all  these  cases,  the  debtor  had  left  England 
vnihin  the  period  of  the  statutory  limitation^  so  that  the 
court  had  no  other  rule  than  the  Scots'  prescription  to  go  by. 
In  two  still  later  cases,  in  1786  and  1792,  which  he  cites, 
the  Scots^  'prescription  was  finally  overruled.  So  that  it 
would  seem  by  the  latest  Scotch  decisions,  the  prescription 
of  the  Ux  contractus,  and  not  that  of  the  lex  fori,  is  now  the 
established  rule.  After  such  a  variety  of  fluctuating  deci- 
sions at  a  bar  and  bench  so  distinguished  for  learning  and  ta* 
lent  and  discrimination  as  those  of  Scotland,  one  may  venture 
to  maintain,  that  all  reasoning  and  principle  are  not  necessa- 
rily on  one  side  of  this  question,  without  the  imputation  of 
extreme  rashness  of  assertion. 

If,  therefore,  the  question  were  now  entirely  new,  and  I 
were  called  upon  to  settle  it  upon  principle,  I  confess,  that 
the  inclination  of  my  own  mind,  would  strongly  lead  me  to 
adopt  the  following  propositions.  1.  That  wherever  a  right 
to  a  debt  exists  by  the  lex  lad  contractus,  although  a  remedy 
in  personam  be  taken  away,  that  right  may  be  enforced 
in  a  foreign  tribunal  by  any  remedy,  which  its  own  modes  of 
judicial  proceeding  authorize,  and  exclusively  by  such  re- 
medy. 2.  That  where  all  remedies  are  barred,  or  discharg- 
ed bv 'the  lex  loci  contractus,  and  have  operated  on  the  case, 
there  the  bar  may  be  pleaded  by  the  debtor  in  a  foreign  tri- 
bunal, to  repel  any  suit  brought  to  enforce  the  debt.  3.  That 
where  all  remedies  are  barred  by  the  lex  loci  contractus,  there 
is  a  virtual  extinction  of  the  right  in  that  place,  which  ought 
to  be  recognized  in  every  other  tribunal,  as  of  equal  validity. 
4.  That  if  the  prescription  by  the  lex  loci  contractus  be  long- 
er than  that  of  the  lex  fori,  the  latter  may  be  pleaded  in  bar 
to  a  foreign  contract,  if  it  applies  to  foreign  contracts ;  and 
that  this  does  not  on  principle  suppose,  that  the  foreign  pre- 
scription may  not  also  be  a  well  founded  bar  to  the  suit. 
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But  I  do  not  sit  here  to  consider^  what  in  theory  ought  to 
be  the  true  doctrines  of  the  law,  following  them  out  upon 
principles  of  philosophy  and  juridical  reasoning.  My  humbler 
and  safer  duty  is  to  administer  the  law,  as  I  find  it,  and  to  fol- 
low in  the  path  of  authority,  where  it  is  clearly  defined,  even 
though  that  path  may  have  been  explored  by  guides,  in  whose 
judgment  the  most  implicit  confidence  might  not  have  been 
originally  reposed. 

It  does  appear  to  me,  that  the  question  now  before  the 
court  has.been  settled,  so  far  as  it  could  be,  by  authorities, 
which  the  court  is  bound  to  respect.  The  error,  if  any  has 
been  committed,  is  too  strongly  engrafted  into  the  law,  to  be 
removed  without  the  interposition  of  some  superior  authority. 
Besides  the  incidental  recognitions  already  referred  to  in 
other  writers,  Huberus  and  Voet  speak  strongly  on  the 
point.  The  former  puts  this  example :  '^  Frisius  in  HoUan- 
dia  debitor  foetus  ex  caiud  mercium  partiadatim  vendita- 
nmy  convemtur  in  Frisia  post  biennium.  Opponit  prascrip^ 
tionem  apud  nos  in  qusmodi  debitis  recqptam.  Creditor  re* 
plicat,  in  Hollandiay  vhi  contrixctus  initus  erat,  qusmodi  pra- 
serif  tionem  non  esse  rueptam^  proinde  sibi  non  obstare  in 
hoc  causa.  Sed  aliter  judicatum  esty  fyc.  Ratio  haec  est^  quod 
prascriptio  et  executio  non  pertinet  ad  valorem  contractus 
sed  ad  tempus  et  modum  actionis  instituendxa  fyc  (34.")  It  is 
true,  that  Huberus  here  applies  his  doctrine  to  the  case  of  a 
prescription  of  the  lexfori^  (as  to  which,  I  entirely  agree  with 
him)  ;  but  it  is  apparent  from  the  whole  scope  of  his  reason- 
ing in  his  celebrated  chapter  de  confiictn  legum,  that  he 
meant  to  exclude  the  application  of  the  prescription  of  the 
lex  loci  contractus.  Voet  is  more  direct  "  Si  prascriptioni 
implenda  aUa  prefinita  sint  tempora  in  loco  domicilii  actoris, 
alio  in  lobo  ubi  reus  domicUium  fovet,  spectandum  videtur 
tempuSf  qvod  obtinet  ex  siatuto  loci,  in  quo  reus  commora-- 

(34)  2  Huberus,  lib.  ],  tit  3,  §  7,  p.  540. 
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tur  (35)."  He  does  not  put  the  case  of  the  prescription  of  the 
place  of  the  contract,  but  of  the  plaintiflPs  domicil ;  but  it  is 
fJEurly  to  be  presumed,  that  he  supposed  them  to  be  in  the 
same  predicament.  Lord  Kaimes,  as  we  have  akeady  seen, 
asserts  the  doctrine  in  the  most  explicit  manner.  These  opi- 
nions are  certainly  of  great  weight,  and  probably  indicate  the 
doctrine  predominating  among  civilians.  We  may  now  look 
to  the  decisions  at  the  common  law.  In  the  case  of  Williams 
0.  Jones,  13  East,  439,  the  question  was  directly  made  at  the 
bar.  Lord  £lIenborbugh,  in  pronouncing  judgment,  advert- 
ing to  the  argument,  said,  "  It  is  said  that  parties,  who  have 
contracted  abroad,  return  to  this  country  with  the  same  rights 
only  which  they  had  in  the  country,  where  they  so  contract- 
ed ;  and,  generally  speaking,  that  is  so ;  that  is,  if  the  rights 
of  the  contracting  parties  be  extinguished  by  the  foreign  law, 
upon  the  happening  of  certain  events.  But  here,  there  is  only 
an  extinction  of  the  remedy  in  the  foreign  court,  according 
to  the  law  stated  to  be  received  there,  but  no  extinction  of 
the  right ;  and  there  is  no  law  or  authority  for  saying,  that 
where  there  is  an  extinction  of  the  remedy  only  in  the  foreign 
court,  that  shall  operate  by  comity  as  an  extinction  of  the 
remedy  here  also.  If  it  go  to  the  extinction  of  the  right  itself, 
the  case  may  be  different^"  The  case,  however,  finally  turn- 
ed upon  another  point,  viz.  that  it  was  within  the  saving  of 
the  statute  of  limitations.  But  the  general  doctrine  stated 
by  Lord  EUenborough,  is  fully  recognized  by  all  the  other 
judges,  and  puts  an  end  to  the  question,  at  least  in  England. 
Then  come  the  decisions  in  our  own  courts.  One  of  the 
earliest  cases  is  Nash  v.  Tupper  (36),  where  to  an  action  on 
a  note,  the  plea  of  the  statute  of  limitation  of  six  years  of 
New- York,  (where  the  suit  was  brought)  was  pleaded,  and  the 
plaintiff  replied,  that  the  contract  was  made  in  Connecticut, 
where  the  limitation  was  seventeen  years.     Upon  demurrer 

(a5)  Voet  ad  Pand.  lib.  44,  tit  3,  §  12. 
(26)  I  Coines,  R.  402. 
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to  the  replication,  the  court  held  it  bad,  and  the  plea  id  bar 
good,  and  referred  to  an  earlier  case,  where  the  same  point 
was  decided.  Mr.  Justice  Livingston  dissented  from  this 
judgment  in  an  opinion  expressed  in  his  usual  clear  and  for- 
cible manner,  and  illustrated  his  views  on  the  general  que»- 
tion  with  a  cogency  of  argument  and  learning,  which  in  my 
humble  judgment  are  not  easily  answered.  This  decision 
was  confirmed  in  Ruggles  v.  Keeler  (31),  and  the  point  di- 
rectly acljU<%ed,  that  the  statute  of  limitations  of  a  foreign  state 
could  not  be  set  up  as  a  bar  to  a  set  off,  founded  on  a  con- 
tract executed  in  the  foreign  state.  The  facts  were  special/ 
and  did  not  necessarily  require  a  decision  of  the  point  in  its 
most  general  shape.  The  action  was  on  a  note  given  by  the 
defendant  to  the  plaintiff  Keeler,  (as  it  should  seem  in  Con- 
necticut) ;  it  was  not  negotiable,  but  was  assigned  to  one  Wal- 
ker, in  Connecticut,  and  there  certain  services  were  perform- 
ed, and  goods  sold,  by  the  defendant  to  Walker,  while  he  waa 
owner  of  the  note.  The  suit  was  brought  in  the  plaintiff's 
name  for  the  benefit  of  Walker.  It  was,  therefore,  a  case, 
where  the  set-off  might  be  justly  considered  as  intended  by 
the  parties  as  an  equitable  concurrent  discharge  of  the  note. 
It  fell,  therefore,  precisely  within  the  doctrine  asserted  by 
Pothier.  '<  If,  says  he,  my  debtor  of  a  sum  of  money,  before 
the  time  of  the  prescription  against  my  claim  was  accomplish- 
ed, and  consequently  before  the  plea  in  bar  was  acquired, 
had  become  my  creditor  of  a  like  sum  of  money,  and  after- 
wards, since  the  time  of  prescription  against  my  claim  was  ac- 
complished, should  demand  the  payment  of  his ;  although  I 
should  not  be  allowed  to  bring  an  action  against  him  for  mine, 
I  should  be  allowed  to  oppose  it  to  him  as  a  set-off  (compen- 
sation) against  his.  This  is  according  to  the  maxim  of  the 
doctors,  '  qua  temporalia  stmt  ad  agendum  perpetua  smU  ad 
excipiendum.'      The  reason  is,  that  the  set-off  (compensa- 


(37)  3  John.  R.  263. 
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tion)  is  made  of  foil  right,  from  the  time  that  your  claim  and 
mine,  which  was  not  yet  prescribed,  were  mutually  set  off 
and  extinguished"  (38).  However,  the  court  decided  the  ques- 
tion upon  the  broad  ground,  stating  that  statutes  of  limita- 
tions are  municipal  regulations,  founded  on  local  policy, 
which  have  no  coercive  authority  abroad,  and  with  which  fo- 
reign or  independent  governments  have  no  concern.  The 
lex  loci  applies  only  to  the  validity  or  interpretation  of  con- 
tracts, and  not  to  the  time,  mode  or  extent  of  the  remedy. 
Mr.  Chancellor  Kent  has  in  a  very  recent  case  sustained  and 
explained  the  reasoning  of  this  decision  in  a  very  elaborate 
nlianner,  and  has  pressed  into  its  service,  with  his  accustom- 
ed diligence,  a  mass  of  exact  authority  (39). 

The  case  of  Pearsall  v.  Dwight  (40),  decided  by  the  Su- 
preme Court  of  Massachusetts,  is  directly  in  point.  There  the 
defendants  pleaded  the  statute  of  limitations  of  New-York  to  a 
contract  made  in  New-York.  The  court  held  the  plea  bad  ; 
and  Chief  Justice  Parsons,  (himself  a  great  authority,)  in  de- 
livering the  opinion  of  the  court,  said,  '^  the  law  of  the  state 
of  New- York  will  therefore  be  adopted  by  the  court,  in  de- 
ciding on  the  nature,  validity  and  construction  of  this  con- 
tract. This  we  are  obliged  to  do  by  our  laws.  So  far  the 
obligation  of  comity  extends,  but  it  extends  no  farther.  The 
form  of  the  action,  the  course  of  judicial  proceedings,  and  the 
time,  when  the  action  may  be  commenced,  must  be  directed 
exclusively  by  the  laws  of  this  Commonwealth." 

It  appears  to  me,  that  these  authorities  are  too  stringent 
and  obstinate  to  be  easily  resisted.  I  confess  myself  unable 
to  resist  the  conclusion,  that  they  demonstrate  the  present 
question  to  be  entirely  at  rest  in  the  principal  state  tribunals, 
where  the  parties  dwell,  and  by  whose  laws  they  are  to  be 
-^_ 

(38)  Pothier  Oblig.  part.  3,  ch.  8,  art  1,  §  677. 

(39)  Decouche  v.  Savetier,  3  John.  Ch.  R.  190, 218,  &c. 

(40)  2  Mass.  Rep.  84 
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governed.      I  feel  myself,  therefore,  constrained  to  say,  that 
the  plea  in  bar  is  bad,  and  must  be  overruled. 

There  is  another  objection  to  the  plea,  (independent  of 
the  general  ground)  vtrhich  has  been  already  alluded  to,  and 
which,  if  that  ground  were  untenable,  might  well  induce  a 
question  of  the  validity  of  the  plea.  It  is,  that  the  statute  of 
limitations  of  New- York  does  not  appear  to  have  run  against 
the  action,  while  the  parties  were  citizens  of  that  state.  But 
it  is  unnecessary  to  dwell  on  this  objection,  as  the  plea  can- 
not otherwise  be  sustained. 

Plea  adjudged  bad. 
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William  Wbst  v.  Job  Rahdall  bt  al. 

It  is  a  general  rule  in  eqnity,  that  all  persons  materially  interested  in  the 
matter  of  the  bill,  as  plaintiffs  or  defendants,  ooghtto  be  made  parties  to 
it,  howerer  namerous  they  may  be. 

Bnt  there  are  exceptions  to  the  rnle,a8  where  the  other  party  is  withont  the 
jorisdietion,  &e.  dee. ;  so  part  of  a  crew  of  a  priyateer,  suing  for  prize 
money.    So  creditors  suing  in  behalf  of  all  creditors,  &e.  dee. 

And  it  seems  tlie  better  opinion,  that  one  heir  or  next  of  kin,  suing  for  a  dia* 
tribntiTe  share  of  an  estate,  cannot  maintain  his  bill  in  equity,  withont 
making  the  other  heirs  or  next  of  kin  parties,  or  showing  them  to  be  with- 
ont the  jurisdiction,  or  within  some  other  exception.  But  the  rule  on  this 
subject  does  not  seem  to  be  inflexible. 

But  the  administrator  upon  the  estate,  where  ihepertanaUy  is  concerned,  is 
a  necessary  party  to  such  a  bill,  in  ordinary  cases. 

A  bill  cannot  be  sustained  in  equity,  which  is  multifarious  and  embraces  dis- 
tinct matters,  affecting  distinct  parties,  who  hare  no  common  interest  ia 
the  distinct  matters. 

A  co-heir  or  co-next  of  kin,  is  not  a  competent  witness  for  the  plaintifP,  in  a 
suit  brought  for  an  account  of  a  trust  fund,  created  for  the  benefit  of  all 
the  heirs,  or  next  of  kin. 

By  the  registry  act  of  Rhode-Island  the  recording  of  the  deed  is  necessary 
to  pass  real  estate  as  against  third  persons,  bnt  not  as  between  the  original 
parties  or  their  heirs. 

Effect  of  lapse  of  time  in  equity. 

This  was  a  bill  in  equity,  brought  by  William  West,  of  South- 
bridge^  in  the  state  of  Massachusetts^  one  of  the  chiMren  and 
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heirs  of  William  West,  formerly  of  Scituate,  in  the  state  of 
Rhode-Islandi  against  Job  Randalli  a  son-in-law  of  the  last 
mentioned  William  West,  and  Jeremiah  Phillips,  both  inhab- 
itants of  said  Scituate.  The  bill  set  forth,  that  on  the  10th 
day  of  July,  1792,  the  said  last  mentioned  William  West, 
was  possessed  in  fee  simple  of  a  certain  farm  in  said  Scituate, 
and  of  a  large  quantity  of  personal  estate,  consisting  of  stock, 
farming  utensils,  and  household  furniture.  That  he  was  also 
possessed  of  the  right  of  redemption  in  a  certain  other  farm 
in  said  Scituate,  called  the  Wheeler  fieuin,  of  which  one  Sime- 
^  on  Potter,  held  a  mortgage  deed ;  and  that  he  held  also  sundry 
notes,  demands,  and  clahns,  against  certain  persons  mention- 
ed in  the  said  bill ;  that  the  said  West  was  also  at  the  same 
time  indebted  to  sundry  persons,  mentioned  in  the  bill ;  that 
he  was  advanced  in  age,  and  laboring  under  bodily  infirmi- 
ties, and  being  desirous  to  settle  all  his  affairs  expeditiously 
and  honestly,  and  to  the  satis&ction  of  aU  his  creditors,  and 
to  have  the  residue  of  his  estate  free,  and  exonerated  from 
all  debts  and  claims,  for  the  support  of  his  fiunily,  and  the 
benefit  of  his  hehs  at  law,  the  said  West,  on  the  day  and  year 
abovementioned,  entered  into  an  agreement  with  the  said 
Randall  and  Phillips,  and  one  Gideon  Smith,  and  one  Joseph 
Battey,  which  two  last  mentioned  persons  had  since  deceased, 
all  of  them  being  friends  and  neighbors  of  the  said  West,  by 
which  agreement,  the  said  four  persons  undertook  to  settle 
and  adjust  the  affairs  of  the  said  West  And  to  enable  them  to 
do  this,  the  said  West  constituted  the  said  persons  his  agents^ 
attomies,  and  trustees,  and  conTeyed  over  to  them,  all  his 
said  property  in  trust,  for  the  said  purposes.  And  the  said 
four  persons  at  the  same  time  executed  a  bond  of  defeasance 
to  the  said  West,  coTcnanting  therein  to  perform  all  their  agree- 
ments ;  that  afterwards  Joseph  Battey  died,  and  the  surYiv<»s 
in  when  the  property  then  rested,  sold  to  one  William  Batteyi 
such  a  part  of  the  said  lands,  as  produced  the  sum  of  |^7,000j 
and  such  a  further  part  to  one  Nicholas  Thomas,  as  produ- 
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€ed  the  Bum  of  $3,000,  which  said  sums,  the  mid  Job  Randall 
received  bb  agent  of  the  other  trustees ;  that  the  said  Gideon 
Smith  afterwards  died,  leaving  the  said  Job  Randall  and  Je* 
remiah  Phillips,  the  only  survivors  of  the  said  trustees ;  that 
afterwards,  the  said  Randall,  with  a  part  of  the  money  in  his 
bands,  at  the  request  of  said  West,  paid  off  the  mortgage  on 
the  Wheeler  fiirm,  and  with  the  intent  to  defraud  West,  pro^ 
cured  a  conveyance  of  the  said  farm  from  Potter,  the  mort* 
gagee,  to  himself  and  other  persons,  unknown  to  the  com* 
idainant ;  that  afterwards  a  bill  in  equity  was  filed  in  the  State 
Court  of  the  State  of  Rhode-Island,  against  Zachariah  Allen, 
for  the  purpose  of  redeeming  the  farm  of  West's  first  men- 
ttoned  from  a  mortgage  on  the  same,  held  by  said  Allen, 
and  the  said  Randall  and  Phillips  thereupon  paid  the  amount 
due,  out  of  the  monies  in  their  hands,  as  beforementioned, 
and  took  possession  of  the  said  farm,  excepting  so  much  there- 
of as  they  had  previously  sold ;  that  on  the  10th  of  March, 
1801,  the  said  West  wrote  a  certain  paper,  recited  at  large 
in  the  said  biU,  wherein  he  stated,  that  on  the  19th  of  July, 
he  sdd  to  said  Phillips,  Randall,  Battey  and  Smith,  his  home- 
stead &rm,  and  gave  them  a  warrantee  deed,  and  that  at 
the  same  time,  the  said  persons  gave  back  to  him  a  deed  of 
defeasance :  and  that  now,  by  this  instrument,  in  considera- 
tion of  one  thousand  dollars,  paid  him  by  said  Randall,  he 
sold  and  assigned  over  to  said  Randall  the  said  bond  of  de- 
feasance, and  all  sums  of  money  due  or  to  grow  due  thereon, 
with  all  the  said  West's  interest  therein,  and  in  the  lands  or 
real  estate  therein  described.  And  in  the  same  instrument, 
he  appointed  Randall  his  attorney  irrevocable  in  the  premi- 
ses with  power  to  prosecute  all  necessary  suits  to  final  judg- 
ment, and  to  compromise,  and  discharge  them,  &c«  And  he 
therein  also  covenanted  with  the  said  Randall,  to  make  all 
such  further  conveyances,  covenants,  and  assurances,  to  the 
said  Randall,  as  might  be  necessary,  for  the  conveying  and 
assuring  to  the  said  Randall,  all  the  right,  title,  and  interest, 
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of  said  West,  in  the  said  bond,  and  in  said  real  estate,  and 
warranted  the  title  of  the  said  bond.  And  the  said  bill  further 
set  forth,  that  the  said  West  signed  the  instrument,  bat 
did  not  call  any  witness  to  the  signature,  nor  seal  the  same  i 
and  that  he  placed  the  same  without  delivery  among  his  pa- 
pers ;  that  afterwards,  in  the  year  1809,  the  said  Randall 
having  access  to  the  said  West's  papers,  clandestinely  and 
fraudulently  got  possession  of  the  said  instrument,  then  being 
unsealed,  unwitnessed,  and  unacknowledged,  and  in  like  man- 
ner caused  the  same  to  be  sealed  and  recorded.  And  that 
the  said  West,  during  hb  life  time,  never  knew  or  suspected 
that  the  said  Randall  had  possessed  himself  of  the  said  pa- 
per, or  procured  the  same  to  be  sealed  or  recorded. 

The  bill  further  stated,  that  the  said  Randall  and  Phillips, 
held  an  undivided  and  joint  possession  of  all  the  lands  men- 
tioned, and  of  all  the  other  property  of  said  West,  during  the 
lifetime  of  said  West,  and  since  then  ;  and  that  the  said  Ran- 
dall and  Phillips,  when  called  on  by  said  West  to  settle  and 
conclude  said  trusts,  and  to  convey  and  deliver  said  proper- 
ty, promised  on  the  10th  day  of  July,  1810,  so  to  do,  but  n^- 
lected  to  do  it. 

That  afterwards,  in  the  year  1814,  when  the  said  West  was 
on  his  death  bed,  he  called  the  said  Randall  to  him  and  re- 
counted to  him  the  said  trusts,  and  the  said  Randall's  obliga- 
tions to  a  fiiithful  surrender  of  the  said  property.  And  that 
the  said  West,  then  and  there  stated,  that  the  said  Randall 
and  Phillips  had  been  amply  paid  for  all  their  costs  and  char- 
ges, trouble  and  labor  therein,  to  all  which  the  said  Randall 
assented,  and  acknowledged  the  same  to  be  true,  and  promi- 
sed to  settle  said  trusts,  and  forthwith  to  deliver  up  all  the 
estates  and  property  aforesaid  to  the  heirs  of  the  said  West. 
And  that  the  said  West  on  the  same  day  died. 

The  bill  further  averred,  that  the  amount  of  the  property 

thus  recovered  by  the  said  Randall  and  Phillips,  and  the 

ents  and  profits  of  it,  greatly  exceeded  the  amount  of  all  the 
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costs,  damages,  trouble  and  labor  sustained  by  the  said  Ran-» 
dalland  Phillips,  and  the  debts  paid  by  them  for  the  said 
West 

Phillips,  in  answer  to  this  bill,  admits  that  the  said  West  did 
convey  to  the  {tersons  mentioned  in  the  bill  his  estate,  on  the 
19th  day  of  July,  1792 ;  and  that  a  bond  of  defeasance  to 
him  was  executed  by  the  same  persons  in  return.  And  he 
farther  stated,  that  before  the  said  deed  and  bond  were  exe- 
cuted, the  said  West  was  indebted  to  him  in  a  lai^e  sum  of 
money,  lent  to  said  West,  by  this  defendant.  And  that  said 
West  expressly  agreed  with  him,  that  the  land  as  conveyed, 
should  be  held  by  him  as  a  security  for  the  amount  so  due,  and 
that  Phillips  should  hold  all  his  right  and  interest  in  the  farm, 
00  conveyed,  until  he  should  be  paid  by  said  West  or  his  rep- 
resentatives after  his  death,  all  sums  of  money  due  to  him 
from  West.  And  also  all  sums,  which  might  accrue  from  the 
costs,  trouble,  expense  and  charges,  that  he  might  be  put  to, 
in  the  settlement  of  a  mortgage  on  the  said  ftirm,  in  favor  of 
one  Jencks,  and  in  settling  the  other  concerns  of  said  West 
And  he  averred,  that  he  was  put  to  great  cost,  trouble,  and 
expense,  in  settling  the  business  of  the  said  West.  He  admit-' 
led,  that  he  and  the  other  two  surviving  trustees,  (Joseph 
Battey  having  previously  died,)  did  sell  two  hundred  acres  of 
said  West's  farm,  to  William  Battey,  for  $6,000 ;  and  also 
thirty-six  acres  to  one  Nichdas  Thomas  for  $700,  and  al- 
leged, that  these  sums  were  received  by  Randall,  and  had 
never  been  accounted  for  by  htm  either  to  this  defendant, 
or  as  he  believed,  to  the  other  trustee.  He  further  stated, 
that  Randall  and  himself  agreed  to  purchase  out  the  interest 
of  Smith  in  the  West  farm,  and  to  be  jointly  interested  there- 
in ;  but  that  Randall,  with  an  intent  to  defraud  him,  took  a 
deed  from  Smith  to  himself  alone.  And  prayed,  that  if  the 
complainant  was  not  allowed  to  r^eem  the  West  form,  a  spe- 
cifie  performance  of  the  contract  between  Randall  and  him- 

16* 
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self,  in  relalion  to  the  said  purchase  of  Smith,  might  be  de* 
creed. 

He  further  stated,  that  he  had  never  received  any  of  the 
rents  and  profits  of  the  said  estates,  but  that  Randall  had  al- 
ways been  in  possession  of  the  fSsirm,  and  received  all  the 
profits  of  the  same,  and  had  never  accounted  with  him  for 
his  portion  of  them.  That  while  Randall  and  himself  were 
contending  against  the  Jenck's  mortgage,  in  a  court  of  equity, 
it  became  necessary  to  make  use  of  the  testimony  of  the  said 
West,  but  that  the  testimony  of  said  West  could  not  be  ad- 
mitted, while  the  equity  of  redemption  remained  in  him.  It 
was  therefore  agreed  between  them,  that  the  said  West  should 
release  the  equity  of  redemption  in  the  premises  to  the  said 
Randall  and  himself,  for  the  purpose  of  qualifying  said  West 
as  a  witness ;  but  that  no  consideration  was  given  to  said 
West  for  his  assignment  of  said  bond  of  defeasance.  And 
that  he  had  always  understood  from  said  Randall  and  West, 
that  there  was  no  other  assignment  of  said  bond  ever  made 
by  said  West. 

The  answer  further  stated,  that  said  West  died  in  1814, 
without  making  a  will,  and  leaving  seven  heirs,  besides  the 
complainant,  who  ought  to  have  been  made  parties  to  the 
bill.  And  finally  the  said  Phillips  insisted  in  his  answer,  that 
the  heirs  of  said  West  should  not  be  allowed  to  redeem  said 
estate,  until  they  had  paid  and  allowed  all  the  demands,  and 
equitable  claims,  which  the  defendant  might  have  individu- 
ally, or  as  one  of  the  purchasers  of  an  undivided  moiety  of 
said  estate. 

Job  Randall,  in  his  answer,  also  admitted  the  conveyance 
made  by  said  West,  of  the  fiirm  and  property  mentioned  in 
the  bill,  the  sale  of  a  portion  of  said  fiirm  toBattey  for  the 
sum  of  money  therein  stated,  «nd  admitted  the  payment  of 
the  said  consideration  to  him,  partiy  in  money,  and  partly  in 
credits,  for  sums  due  from  said  West  from  the  purchaser,  and 
stated,  that  the  said  sums  were  credited  in  his  account  filed 


NOVEMBER  TERM,  1820. 187 

West  9.  Randall  et  al. 

with  bis  answer.  He  also  admitted  the  sale  of  another  por- 
tion  of  said  farm  to  said  Thomas,  and  the  payment  to  him 
therefor  of  seven  hundred  and  thirty*three  dollars,  credited 
in  his  said  account. 

He  further  stMed,  that  said  Smith,  at  the  time  of  the 
said  conveyance,  had  a  claim  of  $700  against  the  said  &rm. 
And  that  for  the  purpose  of  redeeming  the  &rm  from  this 
debt  this  defendant  paid  the  said  sum  to  said  Smith,  and  re- 
ceived a  release  and  quit  claim  of  all  said  Smith's  interest  in 
the  said  (arm* 

He  further  admitted,  that  said  West  died  intestate,  and  that 
the  complainant  was  one  of  the  heirs  at  law ;  but  he  denied, 
that  there  was  any  agreement  between  the  said  West,  and 
said  Smith,  Battey,  Phillips,  and  himself,  at  the  time  of  ma- 
king said  conveyance,  constituting  them  agents,  attornies  or 
trustees  of  said  West,  or  that  there  ever  was  any  trust  what- 
ever in  relation  to  the  premises  conveyed,  excepting  what 
was  contained  in  the  said  bond  of  defeasance. 

He  further  stated,  that  after  the  execution  and  delivery  of 
the  said  deed  and  bond  of  defeasance,  to  wit,  on  the  10th  day 
of  March,  1801,  said  West  was  largely  indebted  to  him,  for 
sums  of  money  advanced  to,  and  paid  for,  said  West,  for 
which  he  had  no  security.  And  that  West,  in  considera- 
tion thereof,  ui'ged  him  to  take  an  assignment  of  said  bond 
of  defeasance,  and  a  release  of  all  said  West's  interest  in  said 
larm,  and  the  appurtenances,  in  satisfaction  thereof.  And  on 
the  same  day,  sud  West,  with  his  own  hand,  wrote,  signed, 
sealed,  and  delivered  to  him  for  the  consideration  of  01,000 
an  assignment  thereof,  which  sum  was  then  agreed  by  the 
said  West,  to  be  a  just  allowance  for  the  monies  so  advanced. 
And  the  said  West  delivered  the  said  assignment  to  him  at 
that  time ;  and  he  denied,  that  said  West  placed  it  as  an  es- 
crow among  his  papers,  or  that  he,  the  defendant,  fraudulent- 
ly obtained  possession  of  it.  And  he  maintained,  that  by  vir- 
tue of  said  assignment  he  became  possessed  of  an  indefeasi- 
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ble  estate  in  fee  simple  in  bis  own  right  in  said  premises. 
He  stated,  that  he  paid  the  amount  due  on  the  Jenck's  mort- 
gage beforementioned,  and  that  said  PhiUips,  Smith,  and  him« 
self  thereupon  entered  into  quiet  possession  of  the  premises. 

He  stated,  in  relation  to  the  Wheeler  farm  mentioned  in 
the  bill,  that  it  was  conveyed  by  said  West  to  one  Potter,  re- 
conyeyed  to  West,  and  by  West  conveyed  to  this  defendant 
and  several  other  peraons  mentioned  in  the  answer,  for  die 
sum  of  05,000,  which  sum  was  paid  to  said  West,  by  the 
defendant  and  the  other  persons  mentioned.  And  he  denied 
that  the  said  farm  was  to  be  holden  by  them  in  trust  for  said 
West. 

As  to  the  acknowledgments  and  promises,  all^;ed  to  have 
been  made  by  the  defendant  to  said  West,  whilst  said  West 
was  on  bis  death  bed,  the  defendant  protesting  against  the 
truth  thereof,  alleged,  that  if  any  cause  of  actions  had  arisen 
to  the  OHnplainant  in  consequence  of  any  such  promises,  the 
same  accrued  more  than  six  years  before  the  filing  of  the 
bill,  and  serving  the  defendant  with  any  process*  And  that 
he  never  did  promise,  as  in  the  bill  declared,  at  any  time 
within  six  years  before  the  serving  of  this  process  upon  him. 

He  further  stated,  that  in  the  year  1792,  said  West  and  his 
family  were  turned  out  of  the  possession  of  sud  West  farm, 
by  legal  process,  and  ail  their  furniture  and  gtods  were  put 
into  the  highway  ;  a  part  of  which  furniture  and  goods  were 
carried  away  by  the  complainant,  and  a  part  removed  with 
said  West  and  his  family  to  the  defendant's  bouse,  from 
whence  said  West  removed  again  in  the  course  of  eight  or 
nine  months,  and  carried  with  him  the  principal  part  of  his 
said  furniture  and  goods ;  and  that  the  residue,  left  with  the 
defendant,  he  had  always  been  ready  to  deliver  to  any  per- 
son authorized  to  receive  it 

The  said  Randall  then  stated,  what  had  been  done  with 
the  notes  and  demands,  which  said  West  held  against  other 
persons.    And  insisted,  that  by  virtue  of  the  assignment  and 
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release  made  to  him  as  beforementionedy  in  the  year  1801, 
by  said  West,  all  the  demands  and  securities  mentioned  in 
said  bond  of  defeasance  were  assigned  and  transferred  to 
him.  And  that  he  could  not  be  compelled  to  account  in  any 
manner  for  the  same. 

And  as  to  that  part  of  the  bill,  which  charged  the  said 
Randall  with  any  promises  or  engagements  to  conyey  said 
lands  and  tenements  to  the  said  West,  or  his  heirs  at  law,  he 
pleaded  the  statute  of  frauds  of  the  state  of  Rhode-Island,  by 
which  any  such  promise,  or  agreement  respecting  lands 
must  be  in  writing,  in  order  to  be  binding  on  the  parties.  He 
also  explicitly  denied,  that  he  ever  made  any  such  promises 
or  agreements  either  in  writing'  or  otherwise.  He  also  in- 
sisted, that  the  other  heirs  set  forth  by  him  in  his  answer 
ought  to  have  been  made  parties  to  this  bill. 

An  account  of  monies  received  and  expended  on  account 
of  the  first  mentioned  deed  was  also  filed  ;  but  he  refused  to 
render  any  account  of  the  rents  and  profits  of  the  said  es- 
tates, because  he  asserted  and  maintained,  that  the  just  and 
equitable  interest  in  the  same  was  in  him^ 

STORY,  J.  This  cause  came  on  to  be  heard  at  the  last 
term  of  this  court  upon  the  bill,  answers,  and  depositions, 
and  other  evidence,  and  was  then  argued  by  counsel.  The 
bill  is,  in  substance,  a  bill  against  the  defendants,  as  survivors 
of  four  trustees,  for  a  discovery  and  account  of  certain  real 
and  personal  estate,  alleged  to  have  been  conveyed  to  them 
by  one  William  Wesi  in  trust  for  the  payment  of  his  debts, 
and  the  charges  of  the  trust,  and  the'  surplus  to  be  held  for 
his  benefit.  The  plaintiff,  as  one  of  the  heirs  of  law,  of  the 
siud  William  West,  claims  title  to  an  eleventh  part  of  the 
surplus,  and  the  bill  prays  general  relief.  There  are  other 
charges  in  the  bill,  which  I  will  by  and  by  notice. 

The  other  heirs  at  law  of  William  West,  are  not  made  par- 
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ties  to  the  bill,  nor  is  his  personal  representatiye.  And  no 
reason  is  assigned  in  the  bill  for  the  omission.  The  answer 
of  Randall  names  all  the  other  heirs,  tind  allies  them  to  be 
within  the  jurisdiction  of  the  court,  and  insists  upon  their  be- 
ing necessary  parties.  And  this  is  the  first  question  present- 
ed for  our  decision. 

Before  I  (proceed  to  consider  this  question,  or  any  other 
presented  in  the  case,  I  must  beg  leave  to  enter  my  protest 
against  the  irregularities  and  defects  apparent  upon  the 
pleadings.  There  is  some  apology  to  be  found  for  these  in 
the  &ct,  that  there  exists  no  state  court  of  equity  in  this  Dis- 
trict ;  and  that  as  yet  the  bar  have  had  no  great  ezpmenoe 
in  causes  of  this  nature  on  the  equity  side  of  this  court  It 
is,  however,  indispensable,  that  the  whole  proceedings  should 
assume  more  shape  and  finish,  and  attain  that  accuracy  and 
precision,  without  which  it  is  extremely  difficult  to  adminis- 
ter the  principles  of  chancery  jurisprudence.  I  shall,  there- 
fore, for  the  future,  insist  upon  more  attention  on  these  heads, 
and  shall  not  hesitate  to  dismiss  the  bills,  unless  they  assume 
more  exactness.  In  the  present  cause,  I  shall  proceed  to  the 
merits  of  the  questions,  which  have  been  argued,  without  em- 
barrassing it  with  doubts  or  difficulties  arising  from  other 
sources.  \ 

And  in  the  first  place,  as  to  the  question  already  stated.  It 
is  a  general  rule  in  equity,  that  all  persons  materially  inter- 
ested, either  as  plaintifis  or  defendants  in  the  subject  matter 
of  the  bill  ought  to  be  made  parties  to  the  suit,  however  nu- 
merous they  may  be.  The  reason  is  that  the  court  may  be 
enabled  to  make  a  complete  decree  between  the  parties,  may 
prevent  future  litigation  by  taking  away  the  necessity  of  a 
multiplicity  of  suits,  and  may  make  it  perfectiy  certain,  that 
no  injustice  shall  be  done,  either  to  the  parties  before  the 
court,  or  to  others,  who  are  interested  by  a  decree,  that 
may  be  grounded  upon  a  partial  view  only  of  the  real  me- 
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tits  (1).  When  all  the  parties  are  before  the  court,  it  can  see 
the  whole  ease ;  but  it  may  not,  where  all  the  conflicting  in« 
terests  are  not  brought  out  upon  the  bill.  Gilbert^  in  his  Fo» 
ram  Romanum,  p.  157,  states  the  rule^  and  illustrates  it  with 
greet  precision.  "  If/'  says  he,  <<  it  appears  to  the  court,  that 
a  Tory  necessary  party  b  wanting;  that  without  him  no  n^* 
kr  decree  can  be  made ;  as  where  a  man  seeks  for  an  account 
of  the  profits  or  sale  of  real  estate,  and  it  appears  iqx>n  the 
pleadings,  that  the  definidant  is  only  a  tenant  for  life,  and 
consequently  the  tenant  in  tail  cannot  be  bound  by  the  de* 
cree ;  and  where  one  legatee  brings  a  bill  against  an  execu- 
tor, and  there  are  many  other  legatees,  none  of  which  will  be 
bound  dther  by  the  decree,  or  by  the  account  to  be  taken  of 
the  test^^^s  eflfi^cts,  and  each  of  these  legatees  may  draw 
the  account  in  question  over  again  at  their  leisure ;  or  where 
seTeral  persons  are  entided  as  next  of  kin  under  the  statute 
of  distributions,  and  only  mie  of  them  is  brought  on  to  a  hear- 
ing; or  where  a  man  is  entitled  to  the  surplus  of  an  estate 
under  a  will,  after  payment  of  debts,  and  is  not  brought  on ; 
or  where  the  real  estate  is  to  be  sold  under  a  will,  and  the 
heir  at  hw  is  not  brought  on.  In  these,  and  aU  other  cases, 
where  the  decree  cannot  be  made  uniform,  for  as  on  the  one 
hand  the  court  will  do  the  plaintiff  right,  so  on  the  other 
hand  they  will  take  care,  that  the  defendant  is  not  doubly 
▼exed,  he  shall  not  be  left  under  precarious  circumstances^ 
because  of  the  phiintiff,  who  might  have  made  all  proper  par* 
ties,  and  whose  fault  it  was,  that  it  was  not  done."  The  ca- 
ses here  put  are  very  appropriate  to  the  case  at  bar.  That 
in  respect  to  legatees  probably  refers  to  the  case  of  a  suit 
by  one  residuary  l^^atee,  where  there  are  other  residua- 

(1)  Mitf.PL39,144,290;  Coop.  Eq.  PL  33, &c.  185;  3  Madd.  143 
Glib.  For.  Rom.  157, 158;  1  Harris,  Ch.  Pr.  ch.  3,  p.  2S,.(NewL  Edit) 
Leigh  V.  Thomas,  3  Ves.  313;  Cockbam  v.  Thompson,  16  Ves.  331 
Beaumont  v.  Meredith,  3  Ves.  and  Beames,  180;  Hamm  v.  Stevens,  1 
Vera.  110. 
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ry  legatees ;  in  which  case  it  has  often  been  held,  that  all 
must  be  joined  in  the  suit  (2).  But  where  a  l^atee  sues  for 
a  specific  legacy,  or  for  a  sum  certain  on  the  face  of  the  will, 
it  is  not  in  general  necessary,  that  other  l^^atees  should  be 
made  parties,  for  no  decree  could  be  had  against  them,  if 
brought  to  a  hearing  (3) ;  and  in  general  no  person  against 
whom,  if  brought  to  a  hearing,  no  decree  could  be  had,  ought 
to  be  made  a  party  (4).  And  when  a  party  is  entitled  to  an 
aliquot  proportion  only  of  a  certain  sum  in  the  hands  of  trus- 
tees, if  the  proportion  and  the  sum  be  clearly  ascertained 
and  fixed  upon  the  &ce  of  the  trust,  it  has  been  held,  that  he 
may  file  a  bill  to  have  it  transferred  to  him  without  making 
the  persons,  entitled  to  the  other  aliquot  shares  of  the  fund, 
parties  (5).  The  reason  is  the  same  as  above  state^f^or  there 
is  nothing  to  controvert  with  the  other  cesiuis  que  trust.  I 
am  aware,  that  it  has  been  stated  by  an  elementary  writer 
of  considerable  character,  that  one  of  the  next  of  kin  of  an  in- 
testate may  sue  for  his  distributive  share,  and  the  master  will 
be  directed  by  the  decree  to  inquire  and  state  to  the  court, 
who  are  all  the  next  of  kin,  and  they  may  come  in  under  the 
decree  (6).  This  proposition  may  be  true  iub  modo,  but  that 
it  is  not  universally  true,  is  apparent  from  the  authority  alrea- 
dy stated  (7). 

The  rule,  however,  that  all  persons,  materially  interested 
in  the  subject  of  the  sui(!  however  numerous,  ought  to  be 
parties,  is  not  without  exception.    As  Lord  Eldon  has  ob- 

(3)  Panons  «.  Neville,  3  Bro.  Ch.  C.  365;  Cockbura  «.  ThompBOO,- 
16  Yes.  321;  Sherrit  o.  Birch,  3  Bro.  Ch.  229;  Alward  v.  Hawkins, 
Rep.  T.  Finch,  113 ;  Brown  o.  Rickets,  3  John.  Ch.  R.  553, 

(3)  Haycock  v.  Haycock,  3  Ch.  Cas.  134 ;  Dunstall  v.  Rabett,  Fineh. 
343;  AUy.  Gene.  v.  Ryder,  3  Ch.  Cas.  178 ;  Atwood  r.  Hawkins,  Rep. 
F.  Finch.  118 ;  Wainwright  v.  Waterman,  1  Yes.  jr.  311. 

(4)  De  GoUs  v.  Ward,  3  P.  W.  310,  Note. 

(5)  Smith  r.  Snow,  3  Madd.  R.  10. 

(6)  Cooper  Eq.  Pi.  39, 40. 

(7)  See  Bradbum  v.  Harper,  Amb.  R.  374 ;  3  Madd.  146;  GilL  For. 
Uoin.157. 
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served,  it  being  a  general  rale,  established  for  the  convenient 
administration  of  justice,  it  must  not  be  adhered  to  in  cases, 
to  which  consistently  with  practical  convenience  it  is  inca- 
pable of  application  (8).  Whenever,  therefore,  the  party  sup- 
posed to  be  materially  interested  is  without  the  jurisdiction 
of  the  court ;  or  if  a  personal  representative  be  a  necessary 
party,  and  the  right  of  representation  is  in  litigation  in  the 
proper  ecclesiastical  court ;  or  the  bill  itself  seeks  a  discov- 
ery of  the  necessary  parties ;  and,  in  either  case,  the  facts  are 
chained  in  the  bill,  the  court  will  not  insist  upon  the  objec- 
tion ;  but,  if  it  can,  will  proceed  to  make  a  decree  between 
the  parties  before  the  court,  since  it  is  obvious,  that  the  case 
cannot  be  made  better  (9).  Nor  are  these  the  only  cases ; 
for  where  the  parties  are  very  numerous,  and  the  court  per- 
ceives, that  it  will  be  almost  impossible  to  bring  them  all  be- 
fore the  court ;  or  where  the  question  is  of  general  interest, 
and  a  few  may  sue  for  the  benefit  of  the  whole ;  or  where 
the  parties  form  a  part  of  a  voluntary  association  for  public 
or  private  purposes,  and  may  be  fiiirly  supposed  to  represent 
the  rights  and  interests  of  the  whole ;  in  these  and  analogous 
caaes,  if  the  bill  purports  to  be  not  merely  in  behalf  of  the 
plaintiffs,  but  of  all  others  interested,  the  plea  of  the  want  of 
parties  will  be  repelled,  and  the  court  will  proceed  to  a  de- 
cree. Yet  in  these  cases,  so  solicitous  is  the  court  to  atttUn 
substantial  justice,  that  it  will  permit  the  other  parties  to  come 
in  under  the  decree,  and  take  the  benefit  of  it,  or  to  show  it 
to  be  erroneous,  and  award  a  re-hearing ;  or  will  entertain  a 
bill  or  petition,  which  shall  bring  the  rights  of  such  parties 
more  distinctly  before  the  court,  if  there  be  certainty  or  dan- 
ger of  injury  or  injustice  (10).     Among  this  class  of  cases  are 

(6)  Cockbam  v.  Thompson,  16  Yes.  321,  and  see  S.  P.  Wendell  v.  Van 
Reniselaer,  1  John.  CL  R.  349. 

(9)  Mitf.  145, 146 ;  Coop.  Eq.  PL  39,40 ;  2  Madd.  Ch.  Pr.  143;  1  Har- 
riion,  ch.  3. 

(10)  Coop.  Eq.  PL  39;  2  Madd.  144, 145;  Cookbom  v.  'Thompson,  16 
Yes.  321. 
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suits  brought  by  a  part  of  a  crew  of  a  privateer  against  prize 
agents  for  an  account,  and  their  proportion  of  priae  money. 
There,  if  the  bill  be  in  behalf  of  themselTes  only,  it  will  not 
be  sustained ;  but  if  it  be  in  behalf  of  themselves,  and  all  the 
rest  of  the  creW|  it  will  be  susta^ped  upon  the  manifest  in  con- 
venience of  any  other  course ;  fcMr  it  has  been  truly  said,  thai 
no  ca^  can  call  more  strongly  for  indu^ence,  than  where 
a  number  of  seamen  have  interests ;  for  their  situation  at  any 
period,  how  many  were  living  at  any  given  time,  how  ihany 
are  dead,  and  who  are  entitled  to  representation,  cannot  be 
ascertained  (1 1) ;  and  it  is  not  a  case,  where  a  great  number  of 
persons,  who  ought  to  be  defendants,  are  not  brought  before 
the  court,  but  are  to  be  bound  by  a  decree  against  a  few  (11). 
So  also  is  the  common  case  of  creditors  suing  on  behalf  of 
the  rest,  and  seeking  an  account  of  the  estate  of  their  de- 
ceased debtor,  to  obtain  payment  of  their  demands;  and 
th^e  the  other  creditors  may  come  in,  and  take  the  benefit 
of  the  decree  (12).  But  Sir  John  Strange  said,  there  was  no 
instance  of  a  bill  by  three  or  four  to  have  an  account  of  the 
estate,  without  saying  they  bring  it  in  behalf  of  themselves 
and  the  rest  of  the  creditors  (13).  And  kigateea  seeking  relief 
and  an  account  against  executors  may  sue  in  behalf  of  them-^ 
selves  and  all  other  interested  persons,  when  placed  in  the 
same  predicament  as  creditors  (14).  Another  class  of  cases 
is,  where  a  few  members  of  a  voluntary  society,  or  an  unincor-* 
porated  body  of  proprietors,  have  been  permitted  to  sue  in 
behalf  of  the  whole,  seeking  relief  and  an  account  against 
their  own  agents  and  committees.    Such  was  the  ancient  case 

(11)  Good  v.BIewitt,  13  Yes.  397;  Leigh  v^ThooMS,  3  Yes.  313; 
Contra  Moffa  v.  Farquharaon,  2  Bra  Cb.  Cas.  338;  Ace.  Brown  i^  Har* 
ris,  13  Yes.  5S9;  Cockbum  v.  Tbom{Moo,  16  Yes.  331. 

(13)  Leigh  v.  Thomas,  3  Yes.  313 ;  Cockbora  «.  Thompson.  16  Yes^ 
321 ;  Hendricks  v.  Franklin,  3  John.  Ch.  R.  383;  Brown  v.  Riekett8,3 
John.  Ch.  R.  553;  Coop.  Eq.  PI.  39, 18a 

(13)  Leigh  v.  Thomns,  3  Yes.  313;  Coop.  Eq.  PL  39. 

(14)  Brown  r.  Ricketts,  3  Joha  Ch.  R.  55a 
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of  Ae  proprietors  of  the  Temple  Mill  Brass  Works  (15)  ;  and 
fluch  were  the  modern  cases  of  the  Opera  House,  the  Royal 
CSrcus,  Drury  Lane  Theatre,  and  the  New  River  Company 
(16).  There  is  one  other  class  of  cases,  which  I  will  just  men- 
tion, where  a  lord  of  a  manor  has  been  permitted  to  sue  a  few 
of  his  tenants,  or  a  few  of  the  tenants  have  been  permitted  to 
sue  the  lord,  upon  the  question  of  a  right  of  common,  or  a  par- 
son has  sued,  or  been  sued  by  some  of  his  parishioners,  in  re- 
spect to  the  right  of  tithes.  In  these  and  analogous  cases 
of  general  right,  the  court  dispense  with  having  all  the  par- 
ties, who  claim  the  same  right,  before  it,  from  the  manifest 
inconvenience,  if  not  impossibility  of  doing  it,  and  is  satisfi- 
ed with  bringing  so  many  before  it,  as  may  be  considered  as 
iiiirly  representing  that  right,  and  honestly  contesting  in  be- 
half of  the  whole,  and  therefore  binding,  in  a  sense,  that 
right  (17).  But  even  in  the  case  of  a  voluntary  society,  where 
the  question  was,  whether  a  dissolution  and  division  of  the 
fands,  voted  by  the  members,  was  consistent  with  their  arti- 
des,  the  court  refused  to  decree,  until  all  the  members  were 
made  parties  (18).  The  principle,  upon  which  all  these  class- 
es of  cases  stand,  is,  that  the  court  must  either  wholly  deny  the 
plaintiffs  an  equitable  relief,  to  which  they  are  entitled,  or  grant 
it  without  making  other  persons  parties ;  and  the  latter  it  deems 
the  least  evil,  as  it  can  consider  other  persons,  as  quasi  par- 
ties to  the  record,  at  least  for  the  purpose  of  taking  the  bene- 
fit of  the  decree,  and  of  entitling  themselves  to  other  equita- 
ble relief,  if  their  rights  are  jeoparded.  Of  course,  the  prin- 
ciple always  supposes  that  the  decree  can,  as  between  the 
parties  before  the  court,  be  fitly  made  without  substantial  in- 

ri5)  Chancey  v.  May,  Pre.  Ch.  S9HL 

(16)  Lloyd  V.  Loaring,  6  Ves.  jr.  773 ;  Adair  «l  New  River  Company, 
11  Ves.  409;  Cousins  v.  Smith,  13  Ves.  543;  Coop.  £q.  PL  40;  Cock- 
buiB  0.  Thompson,  16  Ves.  321. 

(17)  3Madd.  145;  Coop.  £q.  PL  41;  Mitf.  PL  145;  Adair  v.  New 
River  Company,  11  Ve8.4S9. 

(18)  Beaomont  v.  Meredith,  3  Ves.  and  B.  180. 
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jury  to  third  persons.  If  it  be  otherwise,  the  court  will  with- 
hold its  interposition. 

The  same  doctrine  is  applied,  and  with  the  same  qualifi- 
cation, to  cases,  where  a  material  party  is  beyond  the  juris- 
diction of  the  court,  as  if  the  party  be  a  partner  with  the  de- 
fendant, and  resident  in  a  foreign  country,  so  that  he  cannot 
be  reached  by  the  process  of  the  court.  There,  if  the  court 
sees,  that  without  manifest  injustice  to  the  parties  before  it, 
or  to  others,  it  can  proceed  to  a  decree,  it  acts  upon  its  own 
notion  of  equity,  without  adhering  to  the  objection  (19).  The 
ground  of  this  rule  is  peculiarly  applicable  to  the  courts  of 
the  United  States ;  and  therefore,  if  a  party  who  might  oth- 
erwise be  considered  as  material  by  being  made  a  party  to 
the  bill,  would  from  the  limited  nature  of  its  authority  oust 
the  court  of  its  jurisdiction,  I  should  strain  hard  to  ffve  re- 
lief as  between  the  parties  before  the  court ;  as  for  instance, 
where  a  partner,  or  a  jomt  trustee,  or  a  residuary  legatee,  or 
one  of  the  next  of  kin,  from  not  being  a  citizen  of  the  state, 
where  the  suit  was  brought,  or  from  being  a  dtizen  of  the 
state,  if  made  a  plaintiff,  would  defeat  the  jurisdiction,  and 
thus  destroy  the  suit,  I  should  struggle  to  administer  equity 
between  the  parties  properfy  before  us,  and  not  suffer  a  rule, 
founded  on  mere  convenience  and  general  fitness,  to  defeat 
the  purposes  of  justice  (20). 

I  have  taken  up  more  time  in  considering  the  doctrine  as 
to  making  parties,  than  this  cause  seemed  to  require,  with  a 
view  to  relieve  us  from  some  of  the  difficulties  pressed  at  the 
argument,  and  to  show  the  distinctions,  (not  always  very  well 
defined)  upon  which  the  authorities  seem  to  rest.  Apply 
them  to  the  present  case.  The  plaintiff  claims  as  heir  an 
undivided  portion  of  the  surplus,  charged  to  be  in  the  defend- 

(19)  CkK>p.  Eq.  PL  35;  Mitf.  PL  146 ;  Cowslad  v.  Cely,  Prec.  Ch.  83 ; 
Darwent  v.  Walton,  2  Atk.  510 ;  Whalley  v.  Whalley,  1  Ves.  484,  487  ; 
Miliigan  v.  Milled|re,  3  Cranch,  220. 

(20)  Rossell  V.  Clarke,  7  Cranch,  69, 98. 
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ants'  hands  and  possession.  No  reason  is  shown  on  the  ftioe 
of  the  bill,  why  the  other  heire,  having  the  same  oonunon  in- 
teresty  are  not  parties  to  it.  The  answer  gives  their  names, 
and  shows  them  within  the  jarisdiction  of  the  court,  and  as 
defendants,  they  might  have  been  joined  in  this  suit  without 
touching  the  jurisdiction  of  the  court,  for  they  are  all  resident 
in  this  state.  As  plaintiffs  they  could  not  be  joined  without 
ousting  our  jurisdiction,  for  then  some  of  the  plaintiffs  would 
have  been  citizens  of  the  same  state  as  the  defendants  (SI). 
Now  in  the  first  place,  the  other  heirs  might,  if  parties,  con- 
trovert the  very  fact  of  heirship  in  the  plaintiff,  and  that 
would  touch  the  very  marrow  of  his  right  to  the  demand  now 
in  question.  The  fact,  however,  is  not  denied  or  pot  in  is- 
sue by  the  answer,  and  therefore  as  to  the  present  defend- 
ants it  forms  no  ground  of  controversy.  But  they  insist,  that 
the  present  suit  will  not  close  their  accounts ;  and  that  the 
other  heirs  may  sue  them  again,  and  controvert  the  whole 
matter  now  in  litigation,  and  thus  vex  them  with  douUe  in- 
conveniences and  perils.  This  is  certainly  true,  and  it  is  as 
certain  that  they  could  not  be  made  plaintiffs  without  ousting 
the  present  plaintiff  of  his  remedy  here.  They  might  have 
been  made  defendants;  but  the  question  is,  whether  the 
plaintiff  is  compellable  so  to  make  them,  unless  they  deny  his 
heirship,  or  they  collude  with  the  defendants.  If  there  be  no 
controversy  between  him  and  them,  he  could  have  no  decree 
against  them  at  the  hearing ;  and  it  would  be  strange,  if  when 
he  has  nothing  to  allege  a^inst  them,  he  must  still  name  them 
as  defendants  in  his  bill.  I  agree  to  the  general  doctrine,  that 
where  a  residuary  legatee  sues  he  must  make  the  other  residu- 
ary legatees  parties ;  and  I  think  it  analogous  to  the  present 
case.  But  there  the  rule  would  not  apply,  if  the  other  residua- 
ry l^atees  were  in  a  foreign  country,  or  without  the  reach  of 
the  jurisdiction  of  the  court.    The  case  of  the  next  of  kin  put 

(21)  Strawbridge  v.  Guxtiss,  3  Crancb,  267. 
17* 
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by  Gilbert  in  the  passage  before  cited  is  identical  with  the 
present  (22).  But  there  the  same  exception  must  be  implied. 
And  even  in  a  case,  where  a  mistalce  in  a  legacy  of  an  aliquot 
part  of  the  personal  estate  was  sought  to  be  rectified,  and 
the  next  of  kin  were  admitted  to  be  necessary  parties,  (as  to 
which,  howerer,  as  the  executor  represents  all  parties  in  in- 
terest as  to  the  personal  estate,  a  doubt  might  be  entertained, 
whether  under  the  peculiar  circumstances  of  this  case,  they 
were  necessary  defendants)  (23),  the  court  dispensed  with  their 
being  made  parties,  it  appearing,  that  they  were  numerous, 
and  living  in  distant  places,  and  the  matter  in  dispute  being 
small,  and  the  pkdntiff  a  pauper  (24).  The  rule  is  not  then  so 
inflexible,  that  it  may  not  fairly  leave  much  to  the  discretion 
of  the  court ;  and  upon  the  facts  of  the  present  case,  it  being 
impossible  to  make  the  other  heirs  plaintiffs  consistently  with 
the  preservation  of  jurisdiction  of  the  court,  or  to  make  them 
defendants  from  any  facts,  which  can  be  truly  chained  against 
them,  I  should  hesitate  a  good  while,  before  I  should  enforce 
the  rule :  and  if  the  cause  turned  solely  upon  this  objection, 
I  should  not  be  prepared  to  sustain  it  (25).  There  is,  indeed,  a 
difficulty  upon  the  face  of  the  bill,  that  it  shows  no  reason, 
why  the  other  heirs  were  not  made  parties  as  plaintifli ;  and 
if  there  had  been  a  demurrer,  it  might  have  been  fatal.  But 
the  answer  seems  to  set  that  right,  by  disclosing  the  citizen- 
ship and  residence  of  the  other  heirs ;  and  in  this  respect,  re- 
lying on  the  facts  as  a  defence,  it  may  well  aid  the  defects  of 
the  bill. 

There  is,  however,  a  more  serious  objection  to  this  bill  for 
the  want  of  parties ;  and  that  is,  that  the  personal  represen- 

(38)  Gilb.  Foi:  R«id.  157, 158. 

(23)  Peacock  v.  Monk,  1  Ves.  127 ;  Lawson  v.  Baiker,  1  Bro.  Ch.  C. 
303;  1  Eq.  Abrid.  73,  p.  13;  Anon.  1  Ves.  261 ;  Wainright  o.  Water- 
maa,  1  Ves.  jr.  311. 

(94)  Bmdwin  v.  Haqiur,  Ambler,  374. 

(25)  aarke  v.  Rsssdi,  7  Ciaiicb,  69, 96. 
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tative  of  William  West  is  not  brought  before  the  court,  and 
for  this  no  reason  is  assigned  in  the  bill.  Now  it  is  to  be 
considered,  that  the  bill  charges  the  defendants  with  trust  pro- 
perty, personal  as  well  as  real,  and  prays  an  account  and 
payment  of  the  plaintiff's  distributive  share  of  each.  I  do 
not  say  that  the  heir  or  next  of  kin  cannot  in  any  case  pro- 
ceed for  a  distributive  share  against  a  third  person  haTing  in 
his  possession  the  personal  assets  of  the  ancestor,  without  ma- 
king the  personal  representative  a  party  ;  but  such  a  case,  if 
at  all,  must  stand  upon  very  special  circumstances,  which 
must  be  charged  in  the  bill.  The  administrator  of  the  de- 
ceased is  in  the  first  place  entitled  to  his  whole  personal  es- 
tate in  trust  for  the  payment  of  debts  and  charges,  and  as  to 
the  residue  in  trust  for  the  next  of  kin.  The  latter  are  enti- 
tled to  nothing,  until  all  the  debts  are  paid ;  and  they  cannot 
proceed  against  the  immediate  debtor  of  the  deceased  in  any 
case,  any  more  than  legatees  or  creditors,  unless  they  sug- 
gest fraud  and  collusion  with  the  personal  representative,  and 
then  he  must  be  made  a  party,  or  some  other  special  reason 
be  shown  for  the  omission  (26).  It  is,  therefore,  in  general,  a 
fatal  objection  in  a  bill  for  an  account  of  personal  assets,  that 
the  administrator  is  not  a  party :  n(^  is  this  objection  repel- 
led, if  there  be  none  at  the  time,  unless  there  be  some  legal 
impediment  to  a  grant  of  admmistration  (27).  Now  upon  the 
facts  of  this  case  it  is  apparent,  that  William  West  died  insol- 
vent, and  if  so,  it  would  be  decisive  against  the  plaintiffs'  tide 
to  any  portion  of  the  personalty.  And  as  to  the  real  estate, 
as  that  is  also  liable  in  this  state  to  the  debts  of  the  intestate, 
this  fact  would  be  equally  decisive  of  his  title  to  any  share  in 
the  real  trust  property.      This  shows,  how  material  to  the 

(36)  Newland  v.  Ghampioii,  1  Ves.  105 ;  Utterson  v.  Mair,  4  Br.  Ch. 
C.  270,  S.  C. :  2  Ves.  jr.  95 ;  Alsager  v.  Rowley,  6  Ves.  751 ;  Bick- 
ley  V.  Dodington,  2  £q.  Abrid.  78,  253. 

(27)  Hamphreys  v.  Humphreys,  3  P.  W.  848 ;  Griffith  v.  Bateman, 
Rep.  T.  Finch.^. 
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cause  the  personal  representative  of  the  intestate  is,  since  he 
is  ex  officio  the  representative  in  cases  of  this  sort  of  the  cre- 
ditors. But  upon  the  general  ground^  without  reference  to 
these  special  facts,  I  think,  that  the  personal  representative  of 
William  West,  not  being  a  party,  is  a  well  founded  objecti<Mi 
to  proceeding  to  a  decree.  I  am  aware,  that  a  want  of  par- 
ties is  not  necessarily  fiital,  even  at  the  hearing,  because  the 
cause  may  be  ordered  to  stand  over  to  make  further  parties 
(28) ;  but  this  is  not  done  of  course ;  and  rarely,  unless  where 
the  cause  as  to  the  new  parties  may  stand  upon  the  bill  and  the 
answer  of  such  parties.  For  if  the  new  parties  may  contro- 
vert the  pbuntiflfs  very  right  to  the  demand  in  question,  and 
the  whole  cause  must  be  gone  over  again  upon  a  just  exami- 
nation of  witnesses,  it  seems  at  least  doubtful,  whether  it  may 
not  be  quite  as  equitable  to  dismiss  the  cause  without  preju- 
dice, so  that  the  plaintijflr  may  begin  de  novo  (29).  If  this 
cause  necessarily  turned  upon  this  point  alone,  I  should  incline 
to^dopt  this  course. 

There  is  another  objection  to  the  bill  of  a  different  cha- 
racter ;  and  that  is,  that  it  is  multifarious,  involving  distinct 
matters,  which  do  not  affect  all  the  defendants.  For  instancei 
the  bill  only  charges,  that  the  West  farm  was  conveyed  by 
the  trust  deed  to  the  trustees  for  payment  of  debts,  and 
demands  an  account  respecting  this  property  from  the  de- 
fendants as  surviving  trustees.  Then  there  comes  a  distinct 
charge  against  Randall,  of  having  fraudulently  procured  a 
forged  assignment  of  the  bond  of  defeasance  given  by  the 
trustees  upon  the  execution  of  the  trust  conveyance  for  his 
own  use  and  benefit,  without  any  averment  of  a  collusion,  or 
any  miggoaidon  of  participation  by  the  other  trustees.  Then 
there  is  another  distinct  charge  in  the  bill,  that  certain  real 
estate  of  William  West,  called  the  Wheeler  farm,  was  mort- 

(38)  Anon.  2  Atk.  14 ;  Coop.  Eq.  PI.  289  $  Jones  o.  Jones,  3  Atk.  111. 
(29)  Gilb.  For.  Rom.  159. 
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gaged  to  one  Sihaeon  Potter,  and  that  Randall,  at  the  request 
of  West,  from  certain  monies  in  his  hands  belonging  to  West, 
and  at  his  request,  paid  off  the  mortgage,  and  fraudulently 
procured  (not  saying  from  whom)  deeds  thereof,  conveying 
the  same  to  himself,  Randall,  and  other  persons  unknown,  for 
his  own  benefit.  Now  there  is  not  the  slightest  pretence  or 
charge  in  the  bill,  or  evidence,  that  the  other  deceased  trus- 
tees, or  the  defendant  Phillips,  were  parties  to  this  transact 
tion.  It  is  a  distinct  matter  inter  alios  actCy  and  most  impro- 
perly put  into  the  bill ;  for  it  is  no  where  chained  in  the  bill, 
that  the  Wheeler  farm  was  ever  conveyed  to  the  trustees  up- 
on trust  for  payment  of  the  debts  of  William  West*  Now, 
nothing  is  better  settled,  than  that  the  court  will  not  permit 
several  matters  perfectly  distinct  and  unconnected,  to  be  put 
into  a  bill  against  one  defendant ;  a  fortiori  not  where  there 
are  several  defendants,  and  the  matters  do  not  apply  to  some 
of  them  (30).  The  objection  would  be  fatal  on  demurrer ; 
and  where  it  involves  material  interests,  not  properly  before  the 
court,  or  produces  embarrassment  and  confusion  in  adminis- 
tering equity,  I  see  no  reason  why  it  should  not  be  deem- 
ed equally  fatal  at  the  hearing,  at  least  to  justify  a  dismissal 
of  the  bill  without  prejudice. 

There  is  another  charge  in  the  bill,  which  it  may  be  as 
well  to  dispose  of  in  this  connexion ;  and  that  is,  that  the 
defendants,  in  July,  1810,  being  called  upon  by  William  West, 
to  settle  and  conclude  their  trusts,  and  re-convey  and  deliv- 
er the  property  remaining  in  their  hands  under  the  trust  deed, 
promised  so  to  do ;  but  ever  neglected  so  to  do«  And  after- 
wards in  1814,  in  William  West's  last  sickness,  Randall  ad- 
mitted to  West,  that  he  ought  to  surrender  up  the  property, 
that  he  and  the  defendant  Phillips  had  been  amply  paid  for 
all  their  costs,  charges  and  trouble,  and  promised  to  settle 
the  trusts,  and  forthwith  to  deliver  up  all  the  estates  and  pro- 

(30)  Mitf.  PI.  147;  Coop.  Eq.  Fl.  182. 
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pertjr  to  the  heirs  of  William  West ;  and  then  charges,  that 
the  defendants  had  in  fact  received  more  money  than  all 
their  charges  and  disbursements,  and  all  the  debts  paid  by 
them  for  William  West 

Now  to  this  charge,  (I  meddle  not  with  the  question  of  its 
correctness  in  point  of  law,  or  precision  in  point  of  averment) 
the  defendant  Randall,  in  his  answer  to  the  amended  bill 
in  which  they  are  contained,  has  interposed  an  express  deni- 
al, and  has  further  relied  upon  the  statute  of  limitations  as  a 
bar  to  the  supposed  promise,  it  not  having  been  made  within 
six  years  before  the  filing  of  the  bill.  The  defendant  Phillips, 
has  never  answered  to  this  charge,  never  having  been  requir- 
ed by  the  plaintiff  to  answer  the  amended  bill ;  and  the  only 
answer  by  him  in  the  case,  is  to  the  original  bill.  This  is  an 
irregularity,  which,  if  any  thing  turned  materially  on  this 
charge,  or  if  the  cause  could  be  upon  any  grounds  sustained 
by  the  plaintiff,  would  be  fatal,  unless  cured  by  some  further 
order  of  the  court  as  to  Phillips.  I  pass  it  over  now,  for  the 
purpose  of  bringing  another  point  into  view ;  and  that  is,  the 
charge  itself  is  expressly  denied  by  Randall,  and  there  is  no 
testimony  in  the  case  to  support  it,  except  that  of  Samuel 
West,  one  of  the  children  and  co-heirs  of  William  West,  who^ 
deposition  was  read  at  the  hearing,  subject  to  all  exceptions. 
The  question  is,  whether  he  is  a  competent  witness  to  prove 
the  facts.  I  am  of  opinion,  that  he  is  not.  He  is  directly 
interested  in  the  facts  he  is  called  to  establish ;  he  is  a  co- 
heir, and  claims  the  same  rights  as  the  plaintiff.  It  approach- 
es very  near  to  the  case  of  one  devisee,  on  a  trial  of  an  eject- 
ment brought  by  another  devisee  against  the  heir  at  law,  of- 
fered as  a  witness  to  prove  the  testator^s  sanity ;  and  in  such 
case,  he  has  been,  held  to  be  incompetent,  although  the  ver^ 
diet  would  not  have  been  evidence  for  or  against  him,  for  he  has 
a  direct  and  immediate  interest  in  establishing  the  facts  (31). 


(31)  Phillips  on  Evidence,  50. 
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And  even  if  Samuel  West  were  a  competent  witness,  I  can- 
not  say,  that  his  testimony  is  coupled  with  such  circumstan- 
ces as  ought  to  outweigh  the  explicit  denial  in  the  defend- 
ant's answer.  What  would  have  been  the  effect  of  the  plea 
of  the  statute  of  limitations  to  an  original  promise,  like  that 
stated,  supposing  it  to  be  proved,  it  is  not  now  necessary  to 
consider.  If  it  be  considered  merely  as  a  recognition  of  a 
trust  already  legally  created  and  existing,  it  is  not  perceived 
that  the  statute  could  be  weU  applied  to  such  a  case,  for  the 
trust  would  continue  to  attach  itself  to  the  property  convey- 
ed. But  if  considered  as  an  original  promise  creating  a  trust, 
or  attempting  to  create  one,  it  would  be  liable  to  other  more 
powerful  objections ;  for  even  independent  of  the  statute  of 
frauds,  parol  proof  is  never  admitted  to  raise  a  trust  standing 
in  ccmtradiclion  to  the  written  conveyances  of  the  parties  (33). 
Upon  the  statute  of  frauds,  the  case  is  yet  stroi^r ;  and 
even  as  a  mere  contract  for  a  grant  of  an  equitable  estate  in 
lands,  it  would  be  void  for  not  being  in  writing,  under  the  act ' 
of  Rhode-Island  on  that  subject  (33). 

Having  adverted  to  several  objections  to  the  bill  in  its  ori- 
ginal concoction,  and  to  the  materials  for  decision,  I  will  now 
proceed  to  state  the  reasons,  that  the  bill  cannot  be  sustained 
upon  the  general  merits  of  the  case,  as  disclosed  in  the  plead- 
ings and  testimony,  even  as  to  the  defendant  Randall. 

And  first,  all  consideration  of  the  facts  charged  in  the  bill, 
in  respect  to  the  Wheeler  estate,  may  be  dismissed  in  a  few 
words.  1.  Because  the  proper  parties  are  not  before  the 
court  to  make  a  decree,  supposing  the  fiuets  ever  so  distinctr 
ly  proved ;  nor  could  they  as  stmogers  to  the  other  transac- 
tions in  the  bill,  be  properly  joined  as  parties.  2.  Because 
the  facts  themselves  are  denied  by  the  answer  of  Randall, 
and  are  not  proved  by  any  sufficient  testimony  of  the  pkdn* 

(32)  Roberts  on  Frauds,  1 0,  and  see  Movan  v.  Hays,  1  John.  Ch.  R.  339. 

(33)  Rhode-Ishnd  Laws,  (1796)  p.  473;  Hughes  v.  Moore,  7  Crancb, 
17& 
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tiff.    The  case  is  exceedingly  weak  and  defective  in  this 
respect. 

And  next  as  to  the  West  farm.  The  bill  charges,  that  this 
farm  was  conveyed  by  William  West  in  fee  simple,  to  the  de- 
fendants and  the  two  other  deceased  trustees  or  mortgagees, 
(it  is  immaterial  which  they  are  called)  on  the  19th  day  of 
July,  179S,  and  on  the  same  day  a  bond  of  defeasance  was 
executed  by  the  trustees,  whereby  on  re-payment  of  the  sums 
which  should  be  advanced  by  them  on  his  account,  and  in- 
demnifying them  for  their  charges  and  expenses  about  the 
business  of  William  West,  as  stated  in  the  bond,  they  bound 
themselves  to  re-convey  the  same  estate  to  West.  It  chais- 
es also,  that  the  same  farm,  which  was  then  under  mortgage 
to  one  Allen,  was  redeemed  from  that  mortgage  by  the  de- 
fendants, by  monies  received  upon  the  sales  of  parcels  of  the 
trust  estate.  Then  comes  the  charge  alluded  to,  respecting  a 
certain  assignment  of  the  same  bond,  purporting  to  be  signed 
and  sealed  by  West  on  the  tenth  of  March,  1801,  and  to  as- 
sign and  convey  the  same  bond^  and  all  the  monies  due  there- 
on, and  all  his  right  and  title  to  the  lands  mentioned  therein, 
to  the  defendant  ftandall,  and  his  heirs,  <&c..for  the  consider- 
ation of  $1000.  This  assignment  the  bill  charges  never  to 
have  been  sealed  by  West,  but  to  have  been  written  and  sign- 
ed by  him,  and  kept  by  him  as  an  escrow  unsealed,  until  Jan- 
uary, 1809,  when  the  instrument  was  fraudulentiy  procured 
and  sealed  by  Randall,  and  afterwards  was  recorded.  This 
is  a  very  serious  charge,  and  it  is  matter  of  surprise,  that  there 
is  not  a  titde  of  evidence  in  the  cause  even  to  affqrd  a  col- 
oring of  susfHcion  to  sustain  it.  The  defendant  Randall, 
expressly  avers,  that  it  was  sealed,  executed  and  delivered 
honafide  to  him,  for  a  valuable  consideration,  according  to 
its  purport.  The  other  defendant,  Phillips,  in  his  original 
answer,  averred  its  due  execution  and  genuineness;  but  avers 
it  to  have  been  executed  without  consideration,  and  merely 
for  the  purpose  of  qualifying  William  West  as  a  witness  in  a 
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suit  in  eqaity  brought  by  the  defendant  to  redeem  the  West 
farm  from  the  mortgage  of  Allen ;  and  Phillips  accordingly 
claims  a  right  in  it,  as  an  instrument  executed  for  his  benefit 
as  well  as  Randall's.     Now  it  is  perfectly  clear,  that  the  an- 
swer of  one  co-defendant,  is  not  in  general  evidence  against 
another ;  and  there  is  nothing  in  the  present  case,  to  take  it 
out  of  the  general  rule  (34).  The  deposition  of  Phillips,  too, 
has  been  taken  in  this  cause,  t6  the  same  efiect.    Under  the 
circumstances  of  the  case,  he  is  not  a  competent  witness,  as  he 
has  a  direct  interest,  and  in  his  answer  prays  that  interest  to 
be  sustained,  as  against  Randall.    His  testimony,  therefore, 
must  be  rejected.    And  if  admitted,  it  would  not  outweigh 
Randall's  answer ;  and  certainly  leaves  wholly  unsupported, 
the  charge  of  fraud  in  procuring  the  assignment.    Supposing 
the  assignment  made  as  Phillips  has  declared,  it  would  de- 
serve very  grave  consideration,  whether  a  grantor  or  his  heirs 
could  ever,  in  any  court  of  law  or  equity,  be  permitted  to 
claim  title  to  land  which  he  had  expressly  released,  to  quali- 
fy him  as  a  witness.    It  seems  to  me,  that  to  entertain  such 
a  claim,  would  be  productive  of  the  grossest  frauds,  and  de- 
feat the  very  purposes  of  public  justice.    Upon  the  evidence 
before  me,  however,  I  am  bound  in  point  of  law,  to  consider 
the  assignment  to  have  been  made  bona  fide  for  a  valuable 
consideration. 

Supposing  this  to  be  true,  still  the  plaintiffs  counsel  deny 
its  sufficiency  in  point  of  law,  to  extinguish  the  title  of  the  as- 
signor in  the  equity  of  redemption  of  the  trust  property.  The 
objection  is,  that  no  conveyance  of  real  estate  in  Rhode-Isl- 
and 18  valid,  unless  it  be  by  deed  executed  in  the  presence  (^ 
witnesses,  and  acknowledged  by  the  grantor,  and  ddy  re- 
corded in  the  town  registry.    The  counsel  for  the  (kfendant 

(34)  Phenix  v.  AsaigneeB  of  iDgraham,  5  John.  R.  426;  Phillips  on 
Eyidence,  266 ;  1  Madd.  Ch.  Pr.  242  ;  Field  v.  Holland,  6  Cranch,  26 ; 
Clarke's  Ex'ors.  v.  Van  Reimsdyk,  9  Cruich,  156;  Wyck  v.  Meal,  3  P» 
W.  311 ;  Coop.  Eq.  PL  200. 
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admit  this  to  be  true  as  to  third  persons;  but  not  as  to  the 
grantors  or  their  heirs.  And  my  opinion  is,  that  the  distinc- 
tion is  well  founded*  The  act  of  Rhode  Island  declares,  in 
the  first  section, "  that  no  estate  of  inheritance  or  freehold,  or 
for  a  term  exceeding  one  year  in  lands  or  tenements,  shall  be 
conveyed  from  one  to  another  by  deed,  unless  the  same  be 
in  writing,  signed,  sealed  and  delivered,  by  the  party  making 
the  same,  and  acknowledged  before  an  assistant,  judge  or  jus- 
tice, by  the  party  or  parties,  who  shall  have  sealed  and  de- 
livered it,  and  recorded,  or  lodged  to  be  recorded  in  the  town 
clerk's  office,  where  the  said  estates  lie."  The  ^second  sec- 
tion then  declares,  that  all  baigains,  sales,  and  other  convey- 
ances of  any  lands,  &c.  whether  for  passing  any  estate  of 
freehold  or  inheritance,  or  for  term  of  years,  and  all  deeds  of 
trust  and  mortgages  whatsoever,  thereafter  executed,  shall  be 
void,  unless  they  shall  be  acknowledged  and  recorded  as 
above  said :  *^  Provided  always,  that  the  same  between  the 
parties  and  their  heirs,  shall  nevertheless  be  valid  and  bind- 
ing (35).''  Now  it  is  observable,  that  neither  of  these  sections 
require  any  witnesses.  They  require  only,  that  the  convey-* 
ance  shall  be  by  deed,  which  may  well  be  without  any  wit^ 
ness,  and  as  between  the  parties  and  their  heirs,  give  com- 
plete effect  to  such  deeds,  without  any  acknowledgment  or 
recording.  Nor  does  the  fourth  section  of  the  act  (36),  in 
my  judgment,  control  this  construction.  It  only  provides  for 
compelling  a  party,  if  living,  to  acknowledge  his  deed,  and 
after  his  death  a  mode  of  proving  it,  which  shall  be  equiva- 
lent to  the  party's  acknowledgment;  and  in  each  of  these  ca- 
ses, the  execution  of  the  deed  must  be  by  subscribing  witness- 
es to  the  deed.  And  then  the  deed  is  of  efficacy,  not  only  as 
to  the  parties  and  their  heirs,  but  as  to  aU  other  persons.  If 
a  conveyance  be  signed,  sealed  and  delivered,  and  duly  ac- 


(35)  Rhode-blaiid  Uws,  edit  1796,  pp.  963»  964. 

(36)  Id.  pp.  964, 965. 
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knowledged  by  the  grantor  and  recorded,  it  seeniB  to  me,  that 
it  is  a  good  conveyance  of  the  land  against  all  persons,  under 
the  laws  of  Rhode-Island,  even  though  there  be  no  witnesses 
to  the  deed.  The  assignment  in  the  present  case,  is  suf&r 
ciently  proved  to  have  been  signed,  sealed,  and  delivered  by 
the  grantor,  though  there  are  no  witnesses  to  the  deed ;  it 
has  not  been  duly  recorded  or  acknowledged ;  but  as  between 
the  present  parties  it  cannot  be  deemed  void,  whatever  might 
have  been  the  case  as  to  a  subsequent  purchaser  without  no- 
tice. 

But  supposing  the  assignment  were  not  sufficient  in  point 
of  law,  to  convey  the  land,  it  would  form  a  title  in  equity  suf- 
ficient to  repel  the  plaintiff's  claim.  It  would  authorize  a 
court  to  decree  a  conveyance  of  the  legal  estate  from  the 
heirs  of  William  West,  if  the  legal  estate  were  in  them  ;  and 
at  most  they  could  here  possess  only  an  equity  of  redemp- 
tion. There  is,  too,  in  the  assignment  an  express  covenant 
for  farther  assurance  of  the  land.  What  pretence  can  there 
then  be,  to  sustain  the  plaintiff's  cla\m  against  a  person  hav- 
ing the  legal  estate,  and  aii  equitable  assignment  of  the  equi- 
ty of  redemption  ?  There  can  be  none.  The  very  sdniiUa 
juris  is  extinguished. 

This,  then,  puts  an  end  to  the  case,  and  shows  that  the 
plaintiff  has  no  merits  in  his  claim,  even  if  he  could  get  over 
other  serious,  I  had  almost  said,  insuperable  obstacles  to  suc- 
cess, which  meet  the  court  in  every  direction. 

Among  these  obstacles  the  lapse  of  time  occupies  no  in- 
considerable a  place.  The  original  conveyance  and  bond  of 
defeasance,  were  executed  in  1792.  The  assignment  of 
the  bond  was  made  to  Randall  in  1801,  and  was  publicly  re- 
corded in  1809.  The  testator  died  in  1814,  and  the  origi- 
nal bill  in  this  case,  was  filed  in  November  term,  1816.  No 
attempt  was  ever  made  during  William  West's  life,  to  set 
aside  the  assignment,  or  to  procure  a  settlement  of  the  claims 
now  urged  by  a  suit  at  law,  or  in  equity.     This  long  acqui- 
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escence  is  difficult  to  account  for,  upon  any  supposition  in- 
consistent with  the  bona  Jide  character  of  the  assignment  to 
Randall.      I  merely  hint  at  this,  not  meaning  to  rely  on  it. 
Let  the  bill  be  dismissed  with  costs. 

Bill  dismissed. 

Tristram  Burgess  and  Bridgham^  for  plaintiff. 
SearlCf  for  defendants. 


Abaz  Arnold  and  another  v,  Thomas  Buffuv. 

A  DETI8E  to  the  testator's  wife,  until  his  ion  P.  should  attain  the  age  of  21 
years,  and  qfUr  P.  should  attain  that  age^  that  he  shoold  enter  into  possev- 
sioD,  dbc.  &c.  to  him,  his  heirs  and  assigns^  forever.  But  if  the  said  P. 
should  die  before  he  attained  the  age  of  21,  or  without  lawful  issue,  then 
the  premises  to  descend  to  the  testator's  heir  male  in  fee  simple.  P.  at- 
tained 21  years  of  age,  but  died  without  ever  having  had  lawful  issue. 
Held  that  P.  took  an  immediate  vested  estate  in  fee  simple,  liable  to  be 
defeated  by  his  death  before  21,  but  having  attained  that  age,  it  became 
an  indefeasible  estate. 

Ejectment  for  land.  The  cause  turned  altogether  upon 
the  consideration  of  a  clause  in  the  will  of  Thomas  Arnold, 
and  was  argued  on  the  following  statement  of  facts,  agreed 
upon  by  the  parties. 

".  At  the  time  of  the  making  of  Thomas  Arnold's  will,  and 
also  at  the  time  of  the  testator's  death,  Peleg  Arnold  was  un- 
der the  age  of  twenty-one  years,  being  the  testator's  young- 
est son.  John  Arnold  was  the  second  son  of  the  testator,  and 
was  then  over  twenty-one  years  of  age  ;  and  Thomas  Arnold 
was  the  testator's  eldest  son.  These  three  sons  were  by  dif- 
ferent wives.  Peleg  Arnold  lived  to  be  upwards  of  sixty 
years  of  age,  and  died  in  February,  1820,  without  ever  hav- 
ing had  lawful  issue.      The  estate  now  in  question,  is  that 
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which  was  devised  to  Peleg.      The  plaintifis  claim  under 
Thomas,  and  the  defendant  under  Peleg. 

The  said  Thomas  Arnold,  the  testator,  made  in  his  said 
will,  the  following  bequests  to  his  wife,  and  the  said  Peleg. 
"  I  give  and  bequeath  unto  my  beloved  wife,  Patience  Arnold, 
the  use  and  income  of  mjr  homestead  farm,  whereon  I  now 
dwell,  situate  in  said  Smithfield,  for  the  support  and  educa- 
tion  of  my  young  children,  and  in  lieu  of  her  right  of  dower, 
tmtU  my  son,  Pehg  Arnold,  attain  the  age  of  twenty-one  yearz!^ 
After  describing  the  land,  he  goes  on  to  say,  "  And  after  my 
said  son  Peleg,  attain  the  age  of  twenty-one  years,  my  will  is 
that  my  said  wife  have  the  profits  of  the  one  half  of  the  afore- 
said land  and  real  estate,  with  the  appurtenances,  during  her 
natural  life,  provided  she  remain  my  widow,  for  the  use  and 
benefit  of  educating  my  children,  and  in  lieu  of  her  dower  as 
aforesaifl*  AnA  after  my  naid  son  Pehg,  attains  the  age  of 
ttoeaty-one,  my  witt  is,  that  he  enter  into  possession  of  one  mote- 
ty  thereof.  And  at  the  death  or  marriage,  if  that  sho%dd  hap* 
pen,  of  my  said  wife,  my  said  son  Peleg  enter  into  the  posses'- 
sion  of  the  other  half  of  the  aforesaid  lands  and  premises,  with 
aU  the  appurtenances  thereunto  belonging.  And  I  do  hereby 
devise  and  dispose  of  the  whole  of  the  reversion  of  aU  the 
aforesaid  lands  and  real  estate,  unto  my  said  son  Peleg  Ar-^ 
nold,  together  with  one  other  tract  of  land,  ifc.  (describing 
it)  to  be  and  remain  to  him,  my  said  son,  his  heirs  and  assigns, 
forever.  But  if  my  said  son  Peleg,  should  die  before  he  at- 
tain the  age  of  twenty-one,  or  without  lawful  issue,  then  the 
aforesaid  devised  premises,  with  aU  the  appurtenances,  to  de* 
scend  to  my  male  heir  m  fee  simple.^* 

The  testator  left  several  daughters  as  well  as  the  said  three 
Bcm,  for  all  of  whom  he  provided  in  said  will,  and  made  his 
eldest  son  Thomas,  (who  was  by  the  then  laws  of  Rhode-Ist 
and,  his  heir  at  law)  his  residuary  devisee  of  all  his  real  es- 
tate undisposed  of  by  his  will. 

18* 
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Tristram  BurgesSf  for  the  plaintiffs.     The  devise  in  qaes- 
tion,  is  to  Peleg  Arnold.     It  is  of  the  homestead  fitrm,  and 
also  of  sixty  acres  at  Woonsocket  Hole,  on  the  south-east  end 
of  Black  Plain.     The  homestead  is  devised  to  Patience,  the 
mother  of  Peleg,  one  moiety  in  freehold,  the  other  for  years, 
to  wit,  daring  his  minority.     In  none  of  the  farm  could  Peleg 
have  any  interest,  until  the  age  of  twenty-one,  his  interest  in 
the  one  moiety  being  a  contingent  remainder  supported  by  a 
freehold,  and  in  the  other,  arising  from  an  executory  devise, 
to  take  effect  on  the  determination  of  his  minority.    By  the 
very  form  of  the  devise,  therefore,  it  is  evident  that  Peleg 
could  in  no  event  take  any  thing  under  it,  in  the  homestead 
farm,  according  to  the  intention   of  the  testator,   unless  he 
should  live  to  the  age  of  twenty-one  years.       When  there- 
fore, be  uses  the  words,  *^But  if  my  son  Peleg  should  die  be- 
fore he  attain  the  age  of  twentv-one^^*  he  does  not  use  (hem  to 
create  a  contingency  in  the  estate  of  Peleg,  for  that  contin- 
gency had  already  been  created  by  giving  the  estate  to  PC- 
leg's  mother,  until  he  should  attain  the  age  of  twenty-one, 
and  not  giving  it  to  him  until  he  should  have  attained  to  that 
age.      For  giving  Peleg  the  homestead  farm,  tvhen  he  should 
arrive  to  the  age  of  twenty-one,  is  giving  it  to  him  if  he  attain 
to  that  age,  and  is  as  much  a  contingent  devise,  as  if  the  testa- 
tor had  said,  I  give  my  said  son  said  estate,  provided  he  at- 
tain to  the  age  of  twenty-one  years.    The  words  of  the  tes- 
tator, therefore,  "  but  if  my  son  Peleg "  &c.  have  no  efiect 
on  Peleg's  estate  by  the  devise,  and  could  not  have  been  used 
for  the  purpose  of  having  any,  since  if  those  words  had  been 
left  out  of  the  will,  and  Peleg  had  died  before  twenty-one,  he 
could  not  have  had  the  estate,  for  it  was  not  given  him  until 
he  arrived  to  that  age  ;  and  was  all  actually  given  to  his  mo- 
ther until  that  event  should  happen.      But  for  another  rea- 
son, the.  words, "  biU  if^*  &c.  could  have  no  effect  on  Peleg's 
estate,  for  they  create  a  contingency,  which,  if  it  happen,  will 
divest  an  estate  already  vested,  and  so  was  the  determination 
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in  the  case  of  Barker  v.  Suretees,  2  Stra.  1175.  So  also  in 
all  the  cases  from  Price  v.  Hunt,  Polexf.  645,  down  to  Fairfield 
«.  Morgan,  5  Bos.  and  Pull.  38.  But  by  the  devise  to  Peleg, 
he  could  not  take  the  estate  in  question,  until  he  attained  the 
age  of  twenty-one,  his  arriving  to  that  age,  being  a  condition 
precedent  to  the  vesting  of  the  estate  in  him.  The  words, 
<<  but  if"  &c.  therefore,  could  not  create  a  contingency  by 
the  happening  of  which  an  estate  should  be  divested,  which 
could  not  possibly  vest,  until  it  ceased  to  be  possible  that  this 
contingency  should  happen.  For  Peleg's  estate  could  not 
vest  until  he  arrived  at  the  age  of  twenty-one,  and  the  possi- 
bility of  his  dying  before  twenty-one,  must  be  passed  the  mo- 
ment he  arrived  to  the  vesting  of  his  estate.  -  Now  if  the 
words  <<  but  ify"  Slc.  have  no  effect  on  the  estate  of  Peleg, 
then  they  cannot  be  considered  as  used  with  reference  to  it ; 
and  in  considering  the  exact  nature  of  it,  these  words  may  be 
expunged,  and  the  will  read  thus,  <<  If  my  son  Pekg  die  vnth" 
out  lawful  issue,  then,"  &c.  The  whole  devise  will  then  read 
thus,  <<  And  I  do  hereby  give,  devise,  and  dispose  of  the 
whole  of  the  reversion  (meaning  one  moiety  of  the  estate 
aforesaid,  when  he  should  attain  the  age  of  twenty-one,  and 
the  other  moiety  at  the  death  or  marriage  of  his  mother)  of 
all  the  aforesaid  lands  and  real  estate,  unto  my  son  Peleg  Ar- 
nold, together  with  one  tract  of  land  containing  sixty  acres, 
&c.  to  be,  and  remain  unto  my  said  son,  his  heirs  and  assigns, 
forever.  But  if  my  said  son  Peleg  should  die  without  law- 
ful issue,  then  the  aforesaid  devised  premises,  with  all  the  ap- 
purtenances, to  descend  to  my  male  heir  in  fee  simple.'' 
According  to  this  reading.  Patience  takes  in  the  homestead 
farm,  a  freehold  in  a  moiety  thereof,  ^nd  an  estate  for  years 
in  the  other  moiety,  both  conditional  (if  she  remain  the  widow 
of  the  testator)  ;  she  takes  nothing  in  the  sixty  acre  lot.  Pe- 
leg takes  after  the  interest  of  Patience  in  the  home  farm,  and 
after  twenty-one  in  that  and  the  sixty  acre  lot,  an  estate  sub- 
ject to  the  condition  of  his  arriving  at  the  age  of  twenty-one. 
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Thomas  takeg  all  the  remainder^  whatever  it  may  be,  in  fee 
simple,  not  indeed  by  this  clause  in  the  will  only,  but  by  the 
residaary  devise  in  the  5th  clause  of  the  will*  Concerning 
the  estate  of  Thomas,  we  need  not  inquire,  for  it  is  agreed 
that  the  defendant  cannot  hold,  and  that  the  plaintifis  must 
recover,  unless  Peleg  took  a  fee  simple  in  the  premises.  I 
think  it  has  been  demonstrated,  that  the  condition  annexed  to 
the  estate  of  Pel^,  is  contained  in  the  very  form  of  the  de- 
vise, and  is  a  condition  precedent ;  and  that  the  words,  <'  but 
ify^  &c.  have  no  effect  at  all  on  his  estate.  They  were  used 
by  the  testator  solely  with  reference  to  the  estate  of  Thomas 
in  the  premises,  and  for  the  purpose  of  determining  on  what 
event  (to  wit,  the  dying  of  Peleg  before  the  age  of  twenty- 
one)  the  estate  of  Thomas  should  commence,  or  become  un- 
conditional, for  it  could  not  come  into  his  possession  until  the 
estate  of  Patience  determined.  The  estate  of  Peleg  then 
being  given  to  him  and  his  heirs,  when  he  should  arrive  at 
the  age  of  twenty-one,  must  be  a  conditional  fee,  and  wheth- 
er a^ee  smph  or  a^ee  toi7,  must  depend  on  the  meaning  of 
the  word  heirs  in  the  devise.  If  Peleg  took  a  fee  simple^ 
there  is  an  end  of  the  plaintiflPs  case,  if  he  took  a  fee  tail,  there 
is  an  end  of  the  defendant's.  What  kind  of  estate  then  did 
he  take  ?  Had  the  testator  stopt  at  the  words  ''  twenty-one 
yearsy^  and  not  added,  <<  armthout  lawfidusue^^^  Peleg  would 
doubtless  have  taken  a  fee  simple.  In  using  the  words  ^^or 
toithout  lawful  issue"  the  testator  must  have  either  meant, 
first,  to  convey  another  condition  to  the  estote  of  Peleg ;  seo^ 
ondly,  to  limit  the  word  " heirs"  to  heirs  of  his  body ;  or 
thirdly y  to  create  a  contingency,  on  the  happening  of  which 
(to  wit,  the  dying  of  Peleg  without  issue)  Thomas  should  take 
the  estate.  But  if  the  testator  had  either  of  these  intentions 
in  using  the  words,  ^<  or  without  lawful  issue"  then  is  the  case 
surely  with  the  plaintiffs.  For  if  he  meant  that  the  continu- 
ance of  the  estate  of  Peleg  should  depend  on  his  having  issue, 
in  the  same  manner  that  the  commencement  of  it  should  de* 
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pend,  OD  his  attaining  the  age  of  twenty-one  years,  then  for- 
asmuch as  he  died  without  issue^  the  contingency  or  condi- 
tion on  which  his  estate  was  to  determine,  has  happened,  and 
so  the  defendant  can  take  nothing  by  the  deed  of  Peleg,  and 
the  estate  passed  to  Thomas,  by  force  of  the  devise.  From 
him  the  plaintiffs  derive  their  title.  But  if  the  testator  meant 
bj  the  words,  "  or  without  lawful  M«ie,"  to  limit  the  word 
heirs,  to  heirs  of  his  body,  then  Peleg  took  a  fee  tail,  but  he 
did  not  convey  as  tenant  in  tail  to  the  defendant,  and  so 
the  defendant  takes  nothing  by  his  deed.  But  because  the 
estate  tail  created  by  the  devise,  determined  by  the  death  of 
Peleg  without  issue,  the  remainder  being  the  fee  simple,  vest- 
ed in  Thomas,  or  his  heirs,  by  force  of  the  residuary  clause 
of  the  will,  and  it  passed  to  the  plaintiffs  from  Thomas.  But 
if  the  testator  meant  by  the  words,  *<  or  withotit  lawful  issuty* 
to  annex  a  contingency  to  the  estate  of  Thomas,  on  the  hap- 
pening of  which  the  fee  simple  should  vest  in  him,  then  that 
contingency,  viz.  "  the  dying  of  Peleg  without  lawful  ismty^ 
having  happened,  the  estate  has  vested  in  Thomas,  and 
through  him  in  the  plaintiffs.  But  it  seems  clear,  that  the 
testator  had  in  view  all  these  three  meanings,  when  he  used 
the  words,  <<  or  without  lawful  issue."  1st.  He  meant  the  es- 
tate should  not  determine  by  the  death  of  Peleg  before  he  ar- 
rived at  the  age  of  twenty  one,  if  he  died  leaving  issue.  2d. 
He  meant  to  limit  the  word  heirs,  to  heirs  of  Peleg's  body, 
and  formed  this  condition  in  favor  of  Peleg's  children,  and 
not  of  his  other  brothers  and  sisters,  or  his  heirs  generally. 
3d.  He  meant  the  estate  of  Thomas  should  not  commence, 
unless  Pel^  died  without  issue,  or  upon  the  determination 
of  Peleg's  estate  tail,  upon  failure  of  bis  issue.  According  to 
this  construction,  the  devise  is  to  Peleg,  if  he  attain  the  age 
of  twenty-one,  and  to  his  issue,  if  he  have  any  issue,  at  his 
demise,  whether  before  or  after  he  attain  twenty-one.  It 
cannot  be  supposed,  that  the  testator,  who  would  not  give 
the  estate  to  Peleg,  unless  he  attained  the  age  of  twenty-onCi 
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would  give  it  to  his  collateral  heirs,  whether  he  attained  that 
age  or  not.  Bat  it  is  very  reasonable  to  suppose,  that  be 
would  give  it  to  the  children  of  Peleg,  although  he  might  die 
in  his  minority.  The  words,  ^<  or  vnihaut  lawful  iasue^^^  are 
words  of  limitation,  and  confine  the  meaning  of  the  word 
heirs,  to  heirs  of  the  body  of  Peleg.  This  gives  Peleg  an  es- 
tate tail,  and  so  the  case  is  with  the  plaintiffs.  This  con- 
struction is  the  only  one  consistent  with  all  the  authorities. 
The  first  case  in  point,  is  Soulle  v.  Gerrard.  Cro.  Eliz.  585. 
In  that  case,  Richard  Baker  being  seized  devised  to  his  son 
Richard,  and  to  his  heirs  forever ;  and  if  Richard  died  within 
the  age  of  twenty-one  years,  or  without  issue,  then  the  land 
should  be  equally  divided  amongst  his  three  other  sons.  Rich-* 
ard,  the  devisee,  had  issue,  Mary,  and  died  within  age.  In  this 
case  it  was  adjudged,  not  that  or  was  and^  but  that  the  words, 
"  if  he  die  toithin  the  age  of  twenty-one  yean,"  were  void, 
and  that  the  words,  <<  or  without  issue"  limited  the  meaning  of 
the  word  "  heirs"  confining  it  to  heirs  of  the  body,  and  gave 
Richard  an  estate  tail.  Judge  Anderson  adjudged  the  words, 
"  if  he  die  within  the  age  of  twenty-one  years,"  to  be  void  in 
this  case,  and  I  think  I  have  demonstrated  that  in  the  case  in 
question,  the  words,  <<  but  if  my  son  Pel^  die  before  he  attain 
tJie  age  of  twenty-one"  have  no  reference  to  the  estate  of 
Peleg.  It  is  therefore  clear,  that  the  plaintiffs'  case  comes 
completely  within  the  principles  of  Soulle  v.  Gerrard,  and 
that  Peleg  took  an  estate  tail,  with  remainder  over  to  Tho<* 
mas  in  fee,  on  failure  of  issue  of  Peleg.  The  case  of  Dutton 
V.  Engram,  Cro.  Ja.  427,  is  a  similar  case,*  and  decided  in 
the  same  way.  Chadock  9.  Cowley,  Id.  695,  is  almost  in 
the  same  words,  and  governed  by  the  same  princiides.  Doe 
9.  Rivers,  7  T.  R.  376,  is  on  the  devise  of  W.  Fifield,  to  his 
daughter  Mary,  on  her  attaining  the  age  of  twenty-one,  and 
to  her  heirs  forever;  and  in  case  said  Mary  *^ should  die 
without  issue"  then,  &c.  Mary  married  and  had  issue,  and 
the  question  was,  what  estate  she  took  by  the  wiU  of  her  hr 
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ther.  It  "was  adjudged,  that  she  took  a  fee  tail.  In  what 
does  this  case  differ  from  the  case  in  question  ?  Peleg's  estate 
was  given  to  him  when  he  should  attain  the  age  of  twenty- 
one.  They  are  both  given  to  them  and  their  heirs  forever, 
and  they  are  both  to  go  over  to  the  right  heirs  of  the  devisor, 
if  the  devisees  die  without  lawful  issue.  If  Mary  took  an  es- 
tate tail,  why  does  not  Peleg  take  an  estate  tail  ?  Indeed  it 
18  a  principle  of  law,  from  which  there  has  been  no  adjudged 
departure,  that  "  although  a  devise  to  a  man  and  his  heirs, 
gives  him  an  estate  in  fee  simple ;  yet,  if  the  word  heirs  is  qua- 
lified by  any  subsequent  words,  showing  the  intention  of  the 
testator  to  restrain  them  to  the  heirs  of  the  body  of  the  de- 
visee, the  devise  will  in  that  case  create  only  an  estate  tail." 
In  Fearne  on  Ex  Devises,  page  1 80,  the  rule  is  said  to  be  the 
same,  where  the  remainder  is  limited  to  the  heirs  of  the  tes- 
tator himself,  if  such  heirs  must  also  be  heirs  to  the  first  devi- 
see. This  is  also  true  in  the  case  in  question.  Thomas  was 
heir  to  Peleg,  and  to  the  testator  likewise.  A  number  of  de- 
cided cases  illustrate  and  confirm  this  principle ;  and  no  case 
can  be  found,  where  an  estate  is  devised  to  one  and  his  heirs 
forever,  with  proviso,  that  if  he  die  without  issue  or  heirsj  then 
a  devise  over  to  the  heirs  of  devisor  or  devisiee,  in  which, 
where  that  question  has  been  made,  it  has  not  been  decided 
that  the  first  devisee  took  an  estate  tail.  The  case  of  Walsh 
V.  Peterson,  3  Atk.  193,  though  it  seems  to  be  such  a  case, 
does  not  raise  the  question,  whether  the  estate  then  devised 
was  a  fee  simple  or  fee  tail.  The  discussion  on  the  techni- 
cal meaning  of  the  word  or,  in  wills  and  deeds,  are  all  in 
{daintifi'  favor.  These  discussions  are,  that  or  should  be 
read  and  in  certain  oases.  These  are  when  the  manifest  in* 
tention  of  the  party  using  the  word,  requires  such  reading. 
This  intention  is  presumed  in  fikV(Mr  of  the  issue  of  the  devi- 
see. In  the  cases  where  the  issue  of  the  devisee  would  be 
disinherited  by  a  contrary  reading,  or  has  been  read  and,  but 
in  no  other  cases.    The  reason  constantly  given  for  reading 
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or,  as  if  it  were  and,  is,  that  otherwise  the  issue  of  the  devisee 
might  be  disinherited.     But  if  all  such  cases  were  decided 
to  be  tenancies  in  tail,  as  the  leading  case  of  Soulle  v.  Ger- 
rard,  Moor.  422,  has  been,  the  issue  could  not  be  disinherit- 
ed.   Lord  Hardwicke  in  Woodward  v.  Glasbrooke,  3  Vernon, 
388,  reads  or  as  or,  doubtless  because  the  case  was  in  form, 
and  not  by  implication,  a  fee  tail.    The  case  of  Glaswarke 
V.  Claggett,  Cro.  Cha.  154,  retains  ^he  grammatical  meaning 
of  or,  because  the  interest  of  the  issue  did  not  require  a  dif-^ 
ferent  meaning.     The  case  of  Fairfield  f>.  Morgan,  5  Bos. 
and  Pull.  38,  which  Judge  Kent  declares,  has  "  closed  the 
controversy  forever,"  was^a  question  about  leasehold  estates, 
^  concerning  which  there  could  be  no  question  of  inheritance, 
either  fee  simple  or  fee  taxL    It  appears  clearly  the  intention 
of  the  testator  to  give  the  remainder  to  Thomas,  after  failure 
of  the  issue  of  Peleg,  and  the  determination  of  the  estate  tail 
carved  out  for  the  benefit  of  him  and  his  children.    This  is 
most  agreeable  to  the  principles  of  law.    It  is  an  essential 
rule  of  law  to  exclude  executory  devisees  when  the  estate 
can  pass  as  a  remainder.  8  Mass.  Rep.  38.    In  the  case  of 
Soulle  V.  Gerrard,  Lord  Chief  Justice  Anderson  decided  that 
the  devising  a  fee  upon  a  fee,  by  way  of  executory  devise, 
was  a  vain  will,  and  the  words,  "  if  said  Richard  die  before 
twenty-one  years  of  age,"  utterly  void,  so  that  the  limitation 
over  was  a  remainder  in  fee  simple  after  the  determination 
of  Richard's  estate  in  fee  tail.     The  intention  of  the  testator 
must  govern  in  the  construction  of  wills,  and  nothing  can  be 
more  clear,  than  that  Thomas,  the  testator,  did  not  intend  to 
give  a  fee  simple  to  any  of  his  children  or  devisees,  except 
to  Thomas  his  eldest  son  and  heir  at  law.     It  is  true  in  the 
devise  to  John,  he  uses  words  peculiar  to  the  creation  of  a 
fee  tail,  so  does  he  in  his  devise  to  Asa.    From  this  it  may 
be  inferred,  that  he  knew  what  words  created  a  fee  tail.    He 
knew  also  what  words  would  create  a  fee  simple ;  and  had  he 
intended  such  an  estate  for  Peleg,  why  did  he  use  words. 
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which  have  so  often  been  adjudged  to  limit  the  word  heirs, 
and  create  a  fee  tail  ?  Lord  Hardwicke  says,  there  is  no  ma- 
gic in  words,  and  if  he  conveys  his  meaning,  the  testator  has 
a  right  to  use  such  words  as  he  may  choose.  He  may  use 
the  same  words  for  different  purposes,  and  different  words  for 
the  same  purpose.  It  may  not  be  strictly  hspcel  to  do  so ; 
but  by  the  laws  of  the  land,  a  man  does  not  lose  the  right  to 
dispose  of  his  estate  according  to  his  choice,,  because  he  is  a 
bad  logician.  The  case  of  Brownsword  i;.  Edwards,  2  Yes. 
S43,  is  strong  on  this  point,  and  did  I  not  consider  the  case 
conclusively  with  the  plaintifis,  under  the  other  views  of  it,  I 
would  go  into  a  consideration  of  that  case. 

Searhy  for  the  tenant.  Argued  the  case  shortly,  on  the  * 
ground  that  the  case  was  completely  settled  by  authority ; 
and  cited  the  following  cases.  Price  «.  Hunt,  Pollexfen,  645 ; 
Pelis  V.  Brown,  Cro.  Jac.  590 ;  Baker  v.  Suretees,  2  St 
1 175 ;  Framlingham  v.  Brand,  3  Atk.  390 ;  S.  C.  1  Wils.  140 ; 
1  Roll.  Abr.  833  ;  Fairfield  v.  Morgan,  5  Bos.  and  Pull.  38 ; 
Denn  v.  Kemeys,  9  East,  366;  Right  v.  Day,  16  East, 
67 ;  Eastman  v.  Baker,  1  Taunt.  174 ;  6  Cruise  Dig.  440, 
450;  Doe  i;.  Webber,  1  Barn,  and  Aid.  713;  Porter  v. 
Bradley,  3  T.  R.  143  ;  Roe  i;.  Jefferey,  7  T.  R.  589 ;  Holmes 
V.  Holmes,  5  Bino.  252 ;  Jackson  v.  Blanshan,  6  Johns.  R. 
54 ;  Ray  «•  Enslin,  2  Mass.  R.  554 ;  Lippett  »•  Hopkins,  1 
Gallis.  454,  461. 

STORY,  J. — ^The  question  for  the  consideration  of  the  court 
is,  what  estate  Peleg  took  under  the  will.  If  he  took  a  fee 
nmple,  which  became  absolute  upon  his  attaining  twenty-one 
years  of  age,  then  the  tenant  is  entitled  to  judgment.  If  he 
took  a  fee  tail,  or  a  fee  simple  determinable  upon  his  dying 
without  issue,  notwithstanding  his  arrival  at  twenty-one  years 
of  age,  (and  in  this  latter  view  the  question  whether  the  ex- 
ecutory devise  over  be  not  too  remote,  becomes  immaterial, 
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because  it  is  a  devise  to  the  heir  at  law)  then  the  demandant 
is  entitled  to  recover. 

The  counsel  for  the  demandant  contends,  1st.  That  Peleg 
took  a  contingent  remainder  in  the  estate  devised  to  him,  de- 
pending as  to  one  moiety,  upon  his  arrival  at  age,  and  as  to 
the  other  moiety,  upon  the  death  or  marriage  of  the  testator's 
wife.  2d.  That  Peleg  took  an  estate  tail  only  by  the  de- 
vise. If  these  grounds  fail,  there  is  an  end  of  the  contro- 
versy. 

As  to  the  first  point,  it  seems  to  me  impossible  to  read  the 
terms  of  this  will,  and  not  come  to  the  conclusion,  that  upon 
principles  of  law,  the  estate  devised  to  Pel^,  was  a  vested 
estate  in  remainder,  to  take  effect  in  possession  upon  the  re- 
gular determination  of  the  preceding  estate,  as  to  one  moiety 
upon  his  attaining  21  years  of  age,  and  as  to  the  other  moie- 
ty upon  the  death  or  marriage  of  the  testator's  wife.  The 
case  differs  not  at  all  in  principle,  from  a  devise  to  A.  for  21 
years,  and  afterwards  to  B.  or  to  A.  during  widowhood,  and 
afterwards  to  B. ;  in  which  cases  it  is  clear,  that  the  estate  to 
B.  would  be  vested  in  interest  and  not  be  contingent.  To 
constitute  a  vested  estate,  it  is  not  necessary  that  it  vest  in 
possession ;  it  is  sufficient  if  it  vest  in  interest,  that  is,  that 
there  be  a  present  fixed  right  o(  future  enjoyment,  and  there 
be  no  condition  precedent  to  its  vesting  in  possession,  if  the 
prior  estate  were  immediately  determined  by  its  natural  limi- 
tation. On  the  other  hand,  a  contingent  remainder  always 
supposes,  that  the  remainder  is  limited  to  depend  on  an  event 
or  condition  which  may  never  happen  or  be  performed,  or 
which  may  not  happen  or  be  performed,  till  after  the  deter- 
mination of  the  preceding  estate  (1).  In  the  case  at  bar,  there 
was  no  such  uncertainty  as  to  the  event  on  which  the  remain- 
der depended ;  the  arrival  at  age  and  the  death  or  marriage 
of  the  testator's  wife,  created  no  condition  without  which  the 

(1)  Feame  on  Con.  Rem.  3,  (BaOees  edit) 
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estate  could  not  vest,  but  only  denoted  the  time  when  the  re- 
mainder was  to  vest  in  possession  (2).  The  authorities,  too,  on 
this  head,  are  decisive  of  the  question.  One  of  the  earHest 
is  Boraston's  case  (3).  There  was  a  devise  of  land  to  A*  and 
B.  for  eight  years,  and  after  the  said  term  to  remain  to  the 
testator's  executor  till  such  time  as  H.  should  accomplish  his 
full  tkge  of  twenty-one  years ;  and  when  the  said  H.  should 
come  to  his  foliage  oftwenty'oneyears^  then  the  testator  will- 
ed that  H.  should  enjoy  the  lands,  to  him  and  his  heirs  forev- 
er. H  died  under  twenty^one  years,  and  it  was  contended, 
that  the  remainder  did  not  vest  in  H.  because  he  did  not  Uve 
to  attain  twenty-one  years  of  age,  for  that  as  he  was  not  to 
have  it  until  twenty-one,  it  was  contingent  on  that  event,  it 
being  uncertain,  whether  he  could  ever  attain  that  age.  But 
it  was  held,  that  the  case  was  nothing  in  effect  but  a  devise 
to  the  executors  till  H.  attained  twenty-one  years  of  age, 
remainder  to  H.  in  fee ;  that  the  adverbs  of  time  ulhen^  &c. 
and  tAen,  &c.  do  not  make  any  thing  necessary  to  precede 
the  settling  of  the  remainder,  any  more  than  in  the  common 
case  of  a  lease  for  life  or  years,  and  after  the  death  of  the 
lessee  or  the  expiration  of  the  term,  the  remainder  to  anoth- 
er, in  which  cases  the  remainder  vests  presently  ;  tliat  when 
these  adverbs  refer  to  a  thing,  which  must  of  necessity  hap- 
pen, there  they  make  no  contingency ;  and  it  is  certain,  that 
every  man  most  die,  and  every  term  end,  and  that  H.  would 
or  might  accomplish  his  age  of  twenty-one  years,  which  are 
all  one  in  construction  of  law  ;  and  that  these  adverbs  ex- 
pressed the  time  when  the  remainder  to  H.  should  take  ef- 
fect in  possession,  and  not  when  the  remainder  should  vest. 
Another  case  is  Mansfield  v.  Dugard  (4),  where  the  devise  was 
to  the  testator's  wife  for  life,  till  his  son  should  attain  to  his 


(2)  Fearne  Cont.  Rem.  M%  (Butl.  edit) 

(3)  3  Co.  19. 

(4)  lEq.Abrid.l95,pL4. 
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age  of  21  yearS;  and  when  his  son  should  attain  to  this  age, 
then  to  his  son  and  his  heirs ;  the  son  lived  to  the  age  of 
thirteen  years,  and  then  died ;  and  it  was  held,  by  Lord  Har- 
court,  that  the  remainder  vested  presently  in  the  son  upon 
the  testator's  death,  and  was  not  to  expect  till  the  contingen- 
cy of  his  attaining  his  age  of  twenty-one  years  should  happen. 
These,  as  Lord  Chief  Justice  Willes  declared,  are  two  very 
great  authorities,  and  both  of  them  in  point ;  and  upon  these 
authorities,  in  a  case  where  the  devise  was  to  W.  U.  and  A. 
his  wife,  to  hold  to  them  for  so  longtime,  and  until  B.  C.  and 
D.  sons  of  W.  U.  and   his  wife,  should  come  to  and  attain 
their  several  and  respective  age  of  twenty-one  years,  then  to 
the  said  B.  C.  and  D.  and  to  their  heirs  and  assigns  equally 
to  be  divided  between  them  as  tenants  in  common,  and  not 
as  joint  tenants,  and  to  take  and  hold  their  respective  shares 
of  and  in  the  GEame,  as  they  shall  severally  arrive  at  their  said 
ages  of  twenty-one  years,  and  not  before,  unless  W.  U.  and 
his  wife  should,   before  that  time,  depart  this  life,  and  that 
then  immediately  on  the  death  of  the  survivor  of  them,  W. 
U.  and  his  wife,  to  the  said  B.  C.  and  D.  their  heirs  and  as- 
'signs,  in  manner  as  aforesaid  ;  the  same  learned  Judge,  and 
his  brethren  of  the  Common  Pleas  held,  that  the  estate' devi- 
sed to  B.  C.  and  D.  in  case  they  had  survived  the  testator, 
would  immediately  have  vested  in  them,  and  have  descended 
to  their  heirs,  although  they  had  never  attained  the  age  of 
twenty-one  years  (5).  There  are  many  other  cases  to  the  same 
effect.      I  will  mention  a  few  of  the  later  cases,  and  merely 
refer  in  general  terms  to  the  others.  In  Doe  v.  Lea  (6),  where 
the  devise  was  to  trustees  and  their  heirs,  until  M.  L.  should 
attain  the  age  of  twenty-four,  and  unto  M.  L.  when  and  so 
soon  as  he  should  attain  his  age  of  twenty-four  years  ;  and  M» 
L.  died  after  twenty-one  but  before  twenty-four,  it  was  so- 


(5)  Doe  0.  Underdown,  Willes,  R.  293. 

(6)  3d  D.  and  £.  41. 
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lemnly  held  by  the  court  of  King's  Bench^  that  M.  L.  took  a 
vested  interest  in  the  estate  descendible  to  his  heir  at  law.  In 
Bromfield  v.  Crowder  (7),  there  was  a  devise  (after  two  life 
estates)  in  remainder  to  J.  D.  Bromfield,  if  he  should  live  to  at^ 
tain  the  age  of  twenty-one  years,  but  in  case  he  should  die  be«* 
f<»e  he  attained  that  age,  and  his  brother  C.  B.  should  survive 
him,  in  that  case  to  C.  B.  if  he  attained  the  age  of  twenty- 
one  years,  iic. ;  and  it  was  resolved,  that  J.  D«  B.  took  a 
vested  estate  determinable  upon  the  contingency  of  his  dying 
under  twenty-one  years.  Then  came  the  case  of  Doe  v« 
Moore  (8),  whei^e  there  was  an  immediate  devise  to  J.  M. 
when  he  attained  the  age  of  Si  years,  to  hold  to  him  and  bis 
heirs  forever ;  but  in  case  he  should  die  before  he  attuned  the 
age  of  21  years,  then  to  his  brother,  &c. ;  and  it  was  adjudged, 
that  J.  M.  took  an  immediate  vested  interest  liable  to  be  di- 
vested upon  his  dying  under  21  years  of  age.  A  still  later 
case  is  Doe  v.  Nowell  (9),  where  the  devise  was  to  J.  R.  for  life, 
and  on  his  decease  to  and  among  his  children  lawfully  begot- 
ten equally  at  the  age  of  21  years,  and  their  heirs  as  tenants 
in  common ;  but  if  only -one  child  should  live  to  attain  such 
age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her  age  of  21 ; 
and  in  case  J.  R.  should  die  without  lawful  issue,  or  such  law- 
ful issue  should  die  before  21,  then  a  devise  over ;  and  it  was 
resolved,' that  the  children  of  J.  R.  took  vested  remainders. 
I  forbear  to  quote  other  eases,  although  the  books  abound 
with  them  on  the  same  point  (10).  They  present  a  mass  of  au- 

(7)  4  Bos.  and  PalL  313. 

(8)  14  East,  R.  601. 

(9)  1  Maul,  and  Selw.  327. 

(10)  Fearne  Cont.  Rem.  243, 401, 547 ;  Palmer,  132;  I  Eq.  Abr.  188, 
pL  8;  Ckwdtitle  9.  Whitby,  ]  Burr.  238;  Doe  r.Lea,  3  Dum.  snd 
East,  41;  Doe  v.CuDdall,  9  East,  400;  Stanley  v.  Stanley,  16  Yes. 
491;  Chambers  r.  Brailsford,  18  Ves.  368;  Perrin  ».  Lyon,  9  East, 
170 ;  Edwards  o.  Symon^,  6  Tannt  313 ;  Goodright  o.  Parker,  t  M. 
and  Selw.  693;  Denn  v.  Sattertfawaite,  1  Bl.  Rep.  519;  Fairfield  v. 
Morgan,  5  Bos.  and  Pull.  38.  ^ 
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thority,  against  which  it  is  difficult  to  offer  any  reasoning, 
which  would  not  go  to  unsettle  the  most  solid  foundations  of 
the  law. 

We  may  then  pass  to  the  second  point  made  by  the  de- 
mandant. And  I  am  clearly  of  opinion,  as  well  upon  princi- 
ple as  authority,  that  the  estate  devised  to  Peleg,  was  a  fee 
simple,  and  not  a  fee  tail.  Consider  the  terms  of  the  will ; 
the  devise  is  to  Peleg,  after  bis  arrival  at  age,  <<to  be  and  re- 
main to  him,  his  heirs  and  assigns,  forever."  These  are  the 
very  terms  in  which  a  fee  simple  is  technically  expressed. 
To  narrow  the  fee  simple  thus  expressly  given  to  a  fee  tail, 
it  ought  to  be  apparent  from  the  context,  that  such  was  the 
testator's  intention.  Let  us  see,  therefore,  if  any  such  inten- 
tion can  fairly  be  inferred  from  the  subsequent  clause.  It  is 
in  these  words.  **  But  if  my  said  son  Pel^,  should  die  be- 
fore he  attain  the  age  of  21,  or  without  lawful  issue,  then  the 
aforesaid  devised  premises,  &c.  to  descend  to  my  male  heir 
in  fee  simple."  Now,  in  order  to  maintain  the  demandant's 
"case  his  counsel  is  driven  to  contend,  that  <'  or,"  is  to  be  oon- 
•straed  in  the  disjunctive,  so  that  the  devise  over  may  take  ef- 
fect upon  the  happening  of  either  of  the  events  stated ;  or 
that  the  words,  <<  before  he  attain  the  age  o/31,"  are  superflu- 
ous and  inoperative,  and  are  therefore  to  be  struck  from  the 
will. 

In  respect  to  the  first  position,  the  necessary  result  of  the 
construction  contended  for.  would  be,  that  if  Peleg  had  died 
under  age,  leaving  lawful  issue,  the  devise  over  would  have 
taken  effect  to  the  exclusion  of  such  issue,  against  the  appa- 
rent intention  of  the  testator.  It  is  upon  this  principle,  that 
in  a  long  line  of  cases  upon  analogous  devises,  it  has  been  de- 
cided, that  ^<  or,"  ought  to  be  construed  <'  and  J*  Several  of* 
these  cases  are  referred  to  in  Lippett  «.  Hopkins  (11),  and  I 
will  barely  cite  as  auxiliary,  the  very  recent  case  of  Right  v. 
Day  (12),  in  which  the  doctrine  is  acknowledged  and  confirm- 


(11)  16alli8on,454,461. 

(12)  16  East,  67. 
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edy  if  indeed,  a  doctrine  can  be  said  to  require  confirmation, 
which  has  been  acted  upon  ever  since  the  decision  in  SouUe  v. 
Crerrard)  in  the  reign  of  Queen  Elizabeth  (13). 

As  to  the  other,  which  is  the  favorite  position  assumed  iq 
the  argument,  it  seems  equally  unsupportable.  it  is  the  duty 
of  courts  of  justice,  to  give  the  natural  construction  to  the 
words  of  a  will,  unless  some  manifest  incongruity  or  repug- 
nancy would  arise ;  and  where  the  words  are  sensible  in  the 
place  they  occur,  and  import  a  condition  or  contingency,  to 
strike  them  out,  or  render  them  inoperative,  would  be  to  cre- 
ate and  not  to  construe  a  will.  Construing,  then,  the  words 
as  we  find  them  in  the  clause  now  under  consideration,  there 
18  no  reason  to  restrain  the  estate  of  Pel^,  to  an  estate  tail. 
If  that  had  been  the  intention  of  the  testator,  there  is  no  rea- 
son, why  he  should  have  inserted  the  contingency  of  Peleg's 
arrival  at  age,  in  the  devise,  since  it  could  have  no  operation 
upon  the  estate  devised  to  him.  But  if  he  intended  a  fee 
simple,  as  his  previous  words  import,  then  the  contingency 
was  necessary  to  be  expressed,  as  otherwise,  the  estate  would 
rest  absolutely  in  Peleg,  although  he  should  die  under  age, 
and  without  issue.  The  rule  of  law  is  indeed  very  well  set- 
tled, that  a  devise  to  A.  and  his  heirs,  and  upon  an  indefinite 
failure  of  his  usuey  a  devise  over  to  another  person,  shall  be 
construed  an  estate  tail  only  in  A. ;  and  the  reason  of  the 
rule  is,  that  otherwise  the  remainder  over  would  be  void,  as 
the  contingency  would  be  too  remote.  And  the  like  rule 
prevails,  if  the  devise  over  be  on  failure  of  heirsj  to  a  person 
who  could  be  an  heir  of  the  first  devisee,  for  heirs  in  the  se- 
cond devise,  here,  must  be  construed  merely  as  issue,  since 
the  first  devisee  could  never  die  without  heirs,  while  the  se- 
cond devisee  or  his  heirs  were  in  existence.  But  the  like 
construction  would  not  prevail,  if  the  second  devisee  were  a 

(13)  Moore,  422,  S.  iC. ;  2  Roll.  R.  282. 
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sfrartgeTy  for  no  such  repugnancy  would  exist,  and  then  the 
natural  meaning  of  the  word  heirs ,  would  preyail,  although 
thereby  the  devise  over  would  be  too  remote,  and  conse* 
quently  be  void  (14). 

The  reasoning,  on  which  these  rules  proceed,  does  not  ap- 
ply to  a  case,  where  the  devise  over  is  not  on  an  indefinite 
failure  of  issue,  but  on  a  failure  of  issue  within  a  limited  pe- 
riod. In  such  a  case,  the  devise  over  would  not  be  too  re- 
mote, construing  the  first  devise  to  be  a  fee  simple.  Nor 
would  there  be  any  incongruity  in  the  second  devisee's  being 
heir  of  the  first,  for  the  event  on  which  the  estate  is  to  go 
over,  is  not  an  indefinite  failure  of  heirs  generally,  but  of  is- 
sue, within  the  limited  period.  There  being,  then,  no  obvi- 
ous inconvenience  or  incongruity  from  construing  the  words 
of  a  will  of  this  kind,  according  to  their  natural  sense,  courts 
of  law  are  not  at  liberty  to  abandon  that  construction.  And, 
accordingly,  the  rule  has  become  inflexibly  incorporated  into 
the  law,  that  in  such  cases,  the  first  devise  shall  be  construed 
a  fee  simple,  upon  the  plain  ground  of  effectuating  the  inten- 
tion of  the  testator,  apparent  upon  the  face  of  the  will. 
Hence,  whenever  the  devise  is  to  A.  and  his  heirs,  and  if  be 
die  under  age  without  mue,  then  over,  the  devise  to  A.  is 
uniformly  held  to  be  a  fee  simple,  and  upon  his  arrival  at  age, 
it  becomes  absolute,  and  descendible  to  his  heirs  at  law, 
though  he  should  afterwards  die  without  issue.  The  cases 
in  the  books  upon  this  subject,  are  so  numerous,  that  the  dan- 
ger is  of  being  overwhelmed  in  examining  them.  Pells  «. 
Brown,  in  the  reign  of  King  James  the  first,  is  the  leading 
case,  and  it  has  never  since  been  shaken  (15).  I  will  barely  cite 
a  few  cases,  which  are  directly  in  point  to  the  case  now  at 
bar,  leaving  a  more  minute'  examination  to  those,  who  have 

(14)  See  the  cases  cited  in  Lippett  v.  Hopkins,  ]  Galliaon  R.  454 ;  Doe 
V.  Bluck,  6  Taunt  485 ;  S.  C.  2  Marsh.  R.  170 ;  Lillibridge  o.  Adie,  1 
Mason  R.  224,  and  cases  there  cited. 

(15)  Cro.  Jac.  590,  and  cases  cited ;  Lippett  v.  Hopkins,  1  Gallison, 
454,  and  cited  in  this  case,  ante  p.  217. 
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tbe  ingenuity  to  doubt,  or  the  courage  to  compare  them  (16). 
The  first  is  reported  in  1  Eq.  Abrid.  188,  pL  8.  One  devi- 
sed lands  to  his  wife,  till  his  son  came  to  the  age  of  21  years, 
and  then  that  his  son  should  have  the  lands  to  him  and  his 
Keirs,  and  if  he  died  without  issue  before  his  said  age,  then  to 
his  daughter  and  her  heirs ;  and  it  was  held  to  be  a  good  ex-» 
ecutory  devise  to  the  daughter,  if  the  contingency  happened ; 
and  in  the  mean  time,  the  fee  descended  to  the  son  as  hejr ; 
and  if  he  lived  to  21,  though  he  afterwards  died  without  is- 
sue, or  if  he  should  leave  issue,  though  he  died  before  21, 
yet  the  daughter  was  not  to  have  the  lands,  because  he  was 
to  die  without  issue,  and  before  21,  to  entitle  her.  In  East- 
man V.  Baker  (17),  the  devise  was  to  J.  B.  and  her  heirs  for- 
ever, but  in  case  the  said  J.  B.  should  fortune  to  die,  and  not 
attain  the  full  age  of  21  years,  or  having  no  such  issue  as  afore- 
said, then  over  to  her  mother.  J.  B.  died  before  her  moth- 
er without  issue,  but  having  attained  21  years  of  age;  and  it 
was  held,  that  J.  B.  took  an  estate  in  fee  simple,  which  be- 
came absolute  upon  her  attaining  full  age,  and  that  the  exe- 
cutory devise  over  was  contingent  upon  the  event  of  the 
daughter's  dying  in  the  life  of  the  mother,  without  attaining 
21  years  of  age,  and  without  having  issue.  In  Fairfield  v. 
Morgan  (18),  the  devise  was  in  effect  to  B.  the  testator's  broth- 
er in  fee,  but  in  case  B.  should  die  before  he  attained  the 
age  of  21  years,  or  mthatU  issue  living  at  his  deathy  then  to 
the  testator's  mother.  B.  attained  21,  but  died  without  is- 
sue, and  tbe  House  of  Lords,  in  conformity  with  the  opinion 
of  all  the  judges,  held  that  B.  took  a  fee  simple,  which  be- 

(16)  Pollexfen,  645;  Baker  v,  Suretees,  2  Str.  1175;  Framliogham  v. 
Brand,  1  Wils.  140 ;  S.  C-  3  Atk.  193 ;  Collinson  v.  Wright,  1  Siderf. 
148 ;  Fairfield  v.  Morgan,  5  Bos.  and  Pall.  38 ;  Denn  v.  Kemeys,  9 
East,  366;  Porter  u.  Bradley,  3  T.  R.  143;  Roe  v.  Jefierey,  7  T.  R. 
589;  Right  v.  Day,  16  East,  67;  Doe  v.  Webber,  1  Barn,  and  Aid. 
713 ;  Doe  v.  Wetton,  2  Bos.  and  Pull.  324. 

(17)  1  Taunt  174. 

(18)  5  Bos.  and  PulL  38. 
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came  absolute  on  his  arrival  at  31  years  of  age,  and  that  the 
mother  took  nothing  upon  the  death  of  B.  by  the  executory 
devise.  The  very  late  case  of  Doe  v.  Randing  (19),  is  to  the 
same  effect.  There  the  devise  was  as  to  one  moiety,  to 
testator's  wife  for  life,  and  subject  to  that  all  his  estate  to 
his  daughter  M .  and  her  heirs  forever,  but  in  case  his  daugh- 
ter M.  should  die  under  the  age  of  21  ye^rs,  unmarried  and 
without  lawful  issue,  then  and  in  such  case,  the  entirety  of 
his  estate,  &c.  to  his  wife  in  fee.  The  daughter  died 'under 
21,  without  lawful  issue,  but  was  married.  And  it  was  held, 
that  the  daughter  took  an  estate  in  fee  simple,  which  became 
absolute  by  the  event  of  her  marriage ;  and  that  the  devise 
over  did  not  take  effect.  These  are  decisions  in  the  English 
courts,  sufficient  in  point  of  authority  and  reasoning,  to  satis- 
fy the  most  scrupulous  juridicial  mind.  But,  I  trust,  it  will 
not  be  deemed  unfit  to  add  a  few  from  the  American  Reports, 
entitled  to  very  great  weight  from  the  learning  and  dignity 
and  ability  of  the  Judges.  In  Jackson  v.  Blanshan  (20),  the 
devise  was  of  all  the  testator's  estate  to  his  six  children  by  name, 
and  to  their  heirs  forever,  to  be  equally  divided  among  them 
all,  share  and  share  alike ;  but  if  any  of  the  children  should 
die  before  they  arrived  at  full  age,  or  without  lawful  issue, 
then  his  share  to  devolve  upon  and  be  equally  divided  among 
the  rest  of  the  surviving  children,  and  to  their  heirs  and  as« 
signs  .forever.  All  the  testator's  children  survived  him,  and 
attained  full  age.  -  Four  of  them  afterwards  died,  leaving  is- 
sue,  and  a  fifth,  after  arrival  at  full  age,  died  without  having 
had  lawful  issue.  The  learned  Judges  of  the  Supreme  Court 
of  New  York,  held,  that  <^  or  "  was  to  be  construed  "  and"  and 
that  as  all  the  children  survived  21,  they  took  an  absolute  es* 
tate  in  fee  simple,  and  consequently  that  the  devise  over  nev-' 
er  took  effect.   Holmes  v.  Holmes  (21),  in  the  Supreme  Court 


(19)  3  Aid.  and  Barn.  441. 
(30)  6  John.  R.  54. 
(21)  5  Bain.  R.  252. 
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of  Pennsylvania^  is  to  the  same  purpose.  There  the  devise 
to  the  testator's  grandson  H.  to  hold  to  him  and  his  heirs  and 
assigns  forever,  to  be  entered  upon  and  taken  possession  of 
by  him,  as  soon  as  he  arrived  at  the  age  of  SI  years,  or  the 
day  of  his  marriage,  which  should  first  happen ;  but  that  if 
H.  should  die  under  age,  or  without  issue,  that  his  estate 
should  descend  to  hiB  next  brother  and  his  heirs ;  but  if  he 
left  no  brother,  then  to  his  sisters  and  their  heirs,  share  and 
share  alike.  H.  entered  into  possession,  and  died  seized,  of  full 
age,  but  unmarried,  and  without  issue ;  and  it  was  held,  that 
H.  took  an  estate  in  fee  simple,  with  a  good  executory  devise 
over  in  case  he  died  under  age,  and  without  issue ;  but  that 
on  attaining  his  full  age  of  21,  his  estate  became  indefeasi- 
ble, and  on  his  death  descended  to  his  heirs.  A  similar 
doctrine  was  recognized  by  the  Supreme  Court  of  Massa- 
chusetts, in  Ray  v.  Enslen  (22),  where  the  devise  was  to  the 
testator's  daughter  and  her  heirs  forever,  but  in  case  the 
daughter  should  happen  to  die  before  she  come  of  age,  or 
have  lawful  heir  of  her  body  begotten,  then  after  his  wife's 
decease,  to  his  sister  one  third,  and  two  thirds  to  his  wife,  so 
to  be  divided  unto  them  or  their  heirs  forever.  The  daugh- 
ter survived  the  testator,  and  afterwards  married  and  died, 
leaving  lawful  issue.  And  it  was  held,  that  she  took  a  fee 
simple,  defeasible  upon  a  contingency  seasonably  determina- 
ble, and  that  her  estate  became  indefeasible  in  the  events  that 
happened.  I  do  not  know,  that  any  American  decisions  have 
ever  been  made,  that  bring  the  principle  of  these  into  ques- 
tion. I  take  them  to  be  settled  law,  and  have  not  scrupled 
to  follow  them  on  a  former  occasion  (23),  and  do  not  now 
hesitate  to  adopt  them. 

One  word,  as  to  some  of  the  cases  cited  by  the  counsel  for 
the  demandant,  which  have  been  supposed  to  intimate  a  dif- 


(22)  2  Mass.  R.  554,  sappt 

(23)  Lippett  V.  Hopkios,  1  Gallison,  454. 
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ferent  doctrine.  As  to  Soulle  v.  Gerrard^  (Cro.  Edir.  525,) 
it  is  sufficient  to  say,  that  the  case  was  rightly  decided,  but 
the  doctrine  held  by  the  court,  (strange  enough  in  several  re- 
spects) is  not  law,  and  is  against  the  current  of  authority. 
Dutton  V.  Engram,  (Cro.  Jac.  427,)  is  good  law,  but  inappli- 
cable, for  it  turned  on  the  contmgency  being  an  indefinite 
fisiilure  of  issue,  and  therefore  fell  within  the  rule  already  sta- 
ted. Chadock  v.  Cowley,  (Cro.  Jac.  695,)  admits  of  the 
same  answer,  for  it  was  held  not  to  be  a  contingent  limitation 
to  the  survivor,  on  cither's  dying  without  issue  in  the  life  time 
of  the  other  (^4).  The  only  remaining  case,  is  Doe  v. 
Rivers  (25),  where  the  devise  was  in  effect  to  the  testator's 
daughter  on  her  attaining  21,  and  to  her  heirs,  and  in  case  his 
daughter  should  die  without  issue,  then  he  empowered  her  to 
dispose  of  the  whole  by  will,  &c.  as  she  should  limit  and  appoint, 
and  for  want  of  such  i$$ue,  that  the  same  should  descend  and 
go  to  his  own  right  heirs.  And  it  was  held,  that  the  daugh- 
ter took  but  an  estate  tail.  The  case  turned  altogether  upon  the 
intent  of  the  will,  and  the  devise  over  being  upon  an  indefir 
nite  failure  of  issue.  It  was  deemed  so  plain,  that  it  was  giv- 
en up  by  the  defendant's  counsel,  and  involved  no  question 
as  to  the  estate,  being  devised  over  upon  the  dying  of  the 
daughter  under  age. 

Upon  the  whole,  unless  I  were  prepared  to  overturn  a  se- 
ries of  tRe  best  considered  judgments,  (which  I  have  not  the 
rashness  to  attempt)  it  is  most  clear,  that  upon  the  principles 
of  law,  Peleg  took  an  indefeasible  estate  in  fee  simple,  upon 
bis  attaining  21  years  of  age,  and  therefore  that  the  judgment 
in  this  case  ought  to  be  for  the  tenant.  Let  it  be  so  entered 
accordingly. 


(34)  Feame  Cont  Rem.  d43,  (Butler's  edit) 
(25)  7  T.  Rep.  27& 
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United  States  «.  Hvmphrst  Lakekak. 

Ik  an  indictment  on  the  7th  and  9th  tections  of  the  act  granting  a  bounty 
to  vcMcb  employed  in  the  cod  fiaheriet,  (act  of  99th  July,  1813,  eh.  34,) 
for  making  a  false  declaration,  the  indictment  having  stated  the  purport 
of  the  written  paper  to  be  that  the  Tessel  was  of  the  burthen  of  14  tons 
and  45-96ths  of  a  ton,  whereas  the  paper  produced,  stated  U  Co  he  14  tcms 
and  60-05ths  of  a  ton,  the  rariance  was  held  fatal. 

Iin>iCTMENT  for  making  a  false  declaration  as  to  the  employ- 
ment of  a  vessel  in  the  cod  fisheries^  contrary  to  the  act  of 
Congress  of  the  39th  July,  1813,  cfa.  84,  ^^  7  and  9.  The 
indictment  in  describing  the  agreement  and  certificate  requir- 
ed to  be  sworn  to,  by  the  seventh  flection  of  the  act,  and  in 
respect  to  which,  the  false  declaration  was  averred  to  be 
made,  stated  that  the  defendant  produced  to  the  colleptor, ''  a 
certain  paper,  purporting  to  be  a  written  account  of  the* 
length,  breadth  and  depth  of  the  said  boat  or  vessel,  in  sub-> 
stance  and  effect  as  follows,  that  is  to  say,  that  the  boat  Fame,^ 
of  Ipswich,  was  of  the  burthen  of  fourteen  tons  and  45-95ths^ 
of  a  ton,  that  she  was  employed  in  the  bank  and  other  cod 
fisheries,  &c.  &c." 

VOL.   IV.  20 
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At  the  trial,  upon  the  plea  of  not  gailty,  the  paper  produ- 
ced as  that  described  in  the  indictmenti  stated  the  boat  to  be 
of  the  burthen  of  fourteen  tons  and  56-95th8  of  a  ton ;  and 
upon  objection  taken, 

The  Court  held  the  variance,  #k.  45-95thB  instead  of  50- 
95th8  of  a  ton,  to  be  fatal ;  and  a  verdict  was  given  for  the 
defendant. 

Webster  and  Saltonstatt,  for  the  defendant. 

€r.  BUxkey  District  Attorney,  for  United  States. 


Nathariel  Haven  afd  another  v.  John  Holland 

A  VESSEL  anned  aa  a  letter  of  marque,  and  insured  as  such,  liaa  no  right  to 
cruise  at  large  for  prizes,  but  she  may  chase  and  capture  hostile  Tessels 
coming  in  sight,  in  the  coarse  of , her  yojage,  without  its  being  a  devia- 
tion ;  and  there  is  no  difibrence  in  the  law,  if  the  vessel  be  not  described 
in  the  policy  as  a  letter  of  marque,  provided  that  fact  be  made  known  to 
the  underwriter  before  underwriting  the  policy. 

Every  vessel,  whether  armed  or  not,  has  a  right  of  self-defence  against  hos* 
tile  attacks ;  and  the  master  has  a  large  discretion  on  this  subject.  He  is 
not  bound  to  attempt  an  escape  in  the  first  instance,  and  only  to  repel  an 
attack  when  made.  He  is,  on  the  other  hand,  at  liberty  to  lay  to,  or  at- 
tack the  enemy  ship,  or  chase  her,  if  he  deems  that  the  best  means  of 
self-defence,  and  not  wait  until  a  direct  attack  is  made  on  his  own  vessel,  for 
self-defence  may  be  then  fVnitless,  by  his  being  crippled. 

If  a  vessel  capture  an  hostile  vessel  in  self-defence,  she  has  a  consequent 
right  to  take  possession  and  man  out  the  prize,  for  she  has  a  right  to  make 
her  victory  effectual,  and  it  will  be  no  dei^iation,  if  thereby  her  own  crew 
be  not  injuriously  weakened. 

Assumpsit  upon  a  policy  of  insurance  upon  merchandise  on 
board  of  the  ship  Volant,  from  her  port  of  lading  in  France, 
to  her  port  of  discharge  in  the  United  States.  The  policy 
was  in  the  usual  form,  and  .the  subscription  of  the  defendan| 
was  for  1000  dollars.    The  declaration  contained  two  counts, 
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in  one  of  which  the  plaintiffs  aver  a  loss  by  capture,  and  in  ^ 
the  other  ask  for  a  return  of  the  premium. 

The  facts  were  these.  The  Volant  was  captured  on  her 
homeward  voyage  by  the  British,  carried  to  Halifax,  and 
there,  with  her  eai^o,  libelled  and  condemned  as  prize ;  war 
then  existing  between  the  Unitsed  States  and  Great  Britain. 
Before  the  ship  sailed  from  Bayonne,  where  she  had  been  a 
long  time  detained,  from  the  difficulty  of  obtaining  permis- 
sion to  unlade  her  outward,  and  take  on  board  her  homeward 
cargo ;  the  master  applied  for,  and  obtained  from  the  Ame- 
rican minister,  a  commission  and  letter  of  marque,  and  in* 
creased  his  armament  from  four  to  fourteen  guns,  and  his 
crew  from  twenty-five  or  thirty  to  seventy  men. 

The  ship  and  outward  cargo  were  addressed  to  the  house  of 
Morton  &  Russell,  merchants  in  Bordeaux,  and  they  were  cod- 
sulted  by  the  master  and  a  Mr.  Bartlett,  who  went  out  as  joint 
supercargo  of  the  Volant,  (but  was  not  the  agent  or  consignee 
of  the  plaintiffs)  as  to  all  important  proceedings  concerning 
the  ship  or  voyage  ;  and  particularly  as  to  the  propriety  and 
expediency  of  taking  the  commission  aforesaid.  Thehr  ad- 
vice was  to  take  the  commission,  it  being  understood,  that 
the  commission  was  to  be  taken,  and  the  armament  increas- 
ed, for  the  purpose  of  defence  only.  There  were,  however, 
no  written  directions,  tending  to  restrict  the  use  of  the  com- 
mission :  there  being  no  other  orders  than  those  which  were 
given  at  the  commencement  of  the  outward  voyage  ;  which 
were  to  proceed  from  France  on  the  return  voyage,  as  expe- 
ditiously as  possible. 

After  being  out  three  or  four  days  from  France,  a  vessel 
was  descried,  which  was  supposed  to  be  standing  for  the  Vo- 
lant; and  attempts  were  made  to  avoid  her,  but  the  two  ves- 
sels having  approached  so  near  to  each  other  as  to  enable  the 
master  of  the  Volant,  to  ascertain  that  the  supposed  enemy 
was  of  little  force,  he  wore  ship  and  demanded  a  surrender, 
which  was  made,  and  possession  of  the  vessel,  which  proved 
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to  be  the  American  brig  Criterion,  lately  captofed  by  the 
British,  was  taken  by  the  master  of  the  Ydant ;  who  tcofc 
her  drew  on  board  of  his  ship,  manned  the  prize,  ind  order- 
ed her  for  France,  where  she  arrived  and  was  condemned. 
The  time  consumed  m  taking  and  manning  the  br^,  was  be^ 
tween  two  and  three  hours.  There  was  no  cruising  and  nd 
6hase,  other  thati  what  is  above  stated*  Evidence  was  in- 
troduced on  the  part  of  the  plaintiffs  to  show,  that  th^  de- 
fendant at  the  time  of  onderwriting  the  policy,  knew  that  the 
Volant  was  armed,  and  had  a  commission  and  letter  of 
marque. 

The  defence  was,  that  the  stopping  to  capture  the  Cf ite-* 
rion,  and  the  actual  captm'ing  of  her,  with  the  consequent 
delay  caused  thereby,  was  a  deviation,  which  diaeharged  the 
Uffderwriter. 

Bliss  and  Wehsier^  for  the  plaintiffs. 
Welsh  and  Ptescotty  for  the  defendant. 

STORY,  Jf.  After  summing  op  the  factir  to  the  jury,  said. 
It  does  not  appear  to  me,  that  there  is  any  serious  diflScoIfy 
in  the  law  applicable  to  this  case.  It  is  clear  from  tfie  au- 
thorities, that  a  vessel  insured  as  a  letter  of  marque,  has  no 
right  to  cruise  at  large  for  prizes ;  but  she  has,  in  my  opinion, 
a  right  to  chase  and  capture  hostile  vessels,  which  are  met 
with  and  are  in  sight  in  the  course  of  the  voyage  (1).  Hefe, 
however  the  vessel  was  not  insured  as  a  letter  of  marqucf, 
although  it  was  well  known  to  the  underwriters,  at  the  time 
of  the  insurance,  that  she  possessed  such  a  commission.  And 
the  argument  is,  that  knowledge  of  the  fact,  does  not  aid  this 
defect  of  description  in  the  policy.  I  do  not  profess  to  feel 
any  dotfbt  on  this  point.    It  appears  to  me,  that  it  is  wholly 

(1)  See  Jolly  v.  Walker,  Marth.  Insur.  195;  Parr  v.  Anderson,  6 
£ast.  R.  202;  Park.  Inaur.  399,  (6th  edit);  Hooe  v.  Mason,  1  Wash. 
Rep.  2(17, 211. 
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immaterial,  whether  the  vessel  be  described  in  the  policy  as 
a  letter  of  marque  or  not,  provided  the  fact  of  her  sailing  un- 
der such  a  commission,  be  known  to  the  underwriters.  The 
description  of  the  fact,  does  not  make  the  construction  of  the 
policy  more  broad,  but  it  repels  any  defence  founded  upon 
the  concealment' of  a  fact,  material  to  the  risk.  There  are 
many  cases,  in  which  this  doctrine  is  applied.  Although  this 
is  my  opinion,  yet  as  the  principal  question  in  this  case  turns 
apoD  another  point,  I  am  disposed  to  reserve  this  point,  and 
to  direct  the  jury  to  find  a  verdict  for  the  defendant,  unless 
the  capture  was  made  in  necessary  self  defence* 

Whether  a  vessel  be  commissioned  or  not,  she  has  a  right 
to  repel  any  attack  of  an  enemy,  and  to  protect  and  defend 
herself  by  all  reasonable  precautions,  against  a  meditated  hos- 
tile attack.  If  a  vessel,  supposed  to  be  an  enemy  cruiser, 
be  in  sight,  and  apparent^  intend  an  attack  upon  a  merchant 
vessel,  the  master  of  the  latter  is  bound  to  exercise  his  best 
skill  and  judgment  as  to  the  time  and  mode  of  his  defence, 
and  if  he  act  honestly  and  fairly,  he  will  be  justified,  what- 
ever may  be  the  event  He  is  not  bound  to  endeavor  to 
make  his  escape  in  the  first  instance,  and  on  failure  of  this, 
to  meet  the  enemy  ;  nor  is  he  bound  to  lay  by  or  fly  until  an 
attack  is  commenced  upon  him,  and  he  has  received  injury, 
and  then,  and  not  before,  to  exert  his  right  of  self  defence. 
The  law  vests  him  with  a  lai^e  discretion  for  the  benefit  of 
all  concerned.  He  is  to  consult  the  safety  of  the  persons  and 
property  on  board,  in  the  best  manner  he  can.  He  may  lay 
to,  or  chase  the  enemy  ship,  if  he  deem  that  the  most  efiec- 
tual  means  of  securing  his  object.  It  may  be  his  best  course 
to  begin  the  attack,  and  to  attempt  to  cripple  the  enemy,  or 
to  encourage  his  own  crew  by  commencing  a  chase,  or  to  in- 
timidate the  enemy  by  laying  to,  and  showing  a  determina- 
tion to  resist  any  attack  (2).  These  are  considerations,  which 

(2)  See  Parr  v.  ADderson,  6  East  R.  202,  Lord  Ellenborough's  re- 
marks at  the  trial  at  N.  Prim. 
20* 
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are  confided  to  his  discretion,  and  he  is  to  judge,  under  all 
circumstances,  what  is  the  most  promising  mode  of  defence. 
To  deprive  him  of  this  right  of  choice,  would  be  to  subvert 
the  great  object  of  his  appointment,  and  to  sacrifice  to  igno- 
rance and  mistake,  all  the  advantages  of  skill  and  manage^ 
ment.  The  only  question  in  cases  of  this  nature  is,  whether 
what  is  done,  is  h\t\j  attributable  to  a  mere  intention  of  self- 
defence,  or  to  motives  of  another  nature,  such  as  the  desire 
of  profit.  If  the  former,  then  the  act  is  justifiable ;  if  the  lat- 
ter, then  it  is  a  deviation.  Apply  these  principles  to  the  pre- 
sent case.  If,  when  the  Volant  wore  round  to  attack  the 
Criterion,  it  was  for  the  purpose  of  self  defence,  to  intimi- 
date the  enemy,  and  to  repel  a  meditated  attack,  before  the 
Volant  should  herself  be  disabled,  then  it  is  clear,  that  the 
act  was  not  a  deviation.  But  if  this  was  wholly  unnecessa- 
ry, and  was  done  by  the  master  without  any  view  to  self-de- 
fence, and  for  the  mere  purpose  of  making  a  prize,  then  it 
was  a  deviation. 

But  it  is  contended,  that  if  the  capture  was  made  solely  in 
pself-defence,  still  the  master  had  no  right  to  take  possession 
of,  and  man  out  the  prize,  but  was  bound  to  proceed  on  his 
voyage  without  this  delay.  I  am  of  a  different  opinion.  If 
the  capture  was  made  in  self-defence,  the  master  had  a  right 
to  take  possession  of  his  prize,  and  if  without  injuriously  weak- 
ening his  own  crew,  he  could  man  the  prize,  he  had  a  right 
so  to  do  ;  and  the  delay  for  these  purposes  was  not  a  devia- 
tion. He  had  a  right  to  make  the  capture  effectual,  to  pre- 
vent the  enemy  from  re-commencing  the  attack,  or  giving  in- 
formation to  other  cruisers.  The  right  of  capture  drew  after 
it  all  the  other  incidents.  It  would  be  most  mischievous  to 
the  interests  of  trade,  to  discourage  a  crew  from  making  a 
gallant  defence  by  the  knowledge,  that  in  no  event  could  they 
reap  a  reward  from  the  victory.  I  know  of  no  authority  in 
the  law,  that  compeb  me  to  such  a  doctrine,  and  I  cannot 
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perceive  that  it  stands  on  any  solid  principle  of  justice,  or  rea- 
son, or  public  convenience.  • 

Verdict  for  plaintiffs. 

A  motion  was  afterwards  made  for  a  new  trial,  upon  the 
ground  that  there  was  error  in  the  law  as  laid  down  by  the 
court ;  but  the  motion  was  overruled,  and  judgment  passed 
for  the  plaintiff*. 


CIRCUIT  COURT   OF  THE  UNITED  STATES. 
SUMMER  CIRCUIT. 

HHODE-ISLANB  JUNE   TERM,   1821,  AT  mSWPORT. 


C  Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Supreme  Coart. 
BEFORE  J  jg^jj  DAVID  HOWELL,  District  Judge. 


CORTSRS   AHD     ANOTHER    V.  WlLLIAM     EnNIS     AND     OTHERS,  ADMINISTRA- 
TORS OF  Lewis  Rousmaniere. 

The  right  of  a  vendor  in  cases  of  insolyencj,  to  stop  goods  for  non  payment 
of  the  purchase  money,  is  confined  to  cases,  where  the  jgoods  are  still  in 
transitu  to  the  vendee. 

If  goods  are  ordered  by  the  vendee  who  is  then  insolvent,  but  uses  no  de- 
vice or  firaud  to  deceive  the  vendor,  and  afterwards  and  before  the  assign- 
ment of  the  goods,  the  vendee  dies,  and  his  estate  is  represented  insolvent, 
and  the  goods  are  afterwards  sent  by  the  vendor  without  knowledge  of  the 
fitcts,  and  arrive  and  are  taken  possession  of  by  the  administrators  of  the 
vendee,  the  vendor  cannot  reclaim  the  property  or  its  proceeds,  upon  the 
ground  of  the  insolvency. 

Qnere,  how  it  would  be,  if  there  was  a  fraudulent  representation  of  solvency, 
or  a  fraudulent  suppression  of  insolvency .' 

A  BILL  in  equity  which  was  set  down  by  consent  for  a  hear- 
ing upon  the  bill  and  answer.  It  was  argued  by  Hunter  for 
the  plaintiff,  and  by  Randolph  for  the  respondents^  upon  the 
point  stated  in  the  opinion  of  the  court 

STORY,  J.  This  is  a  case  of  extreme  hardship,  and  such 
as  might  well  induce  a  court  to  strain  after  some  mode  of  re- 
dress.   The  cause  has  come  on  upon  the  bill  and  answer, 
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and  the  material  facts  are  these :  The  intestate  Lewis  Rous- 
maniere,  a  merchant  of  Newport,  beii^g  deeply  and  fraodo^ 
lentlj  insolvent,  on  the  4th  of  May,  1890,  Wrote  a  letter  to 
the  plaintiffs,  Who  are  merchants  in  Charleston,  8.  C.  and 
with  whom  he  had  previously  done  business,  containing  an 
order  fof  the  purchase  and  shipment  of  80  casks  of  rifoe  on 
his  own  account,  from  Charleston  to  Newport.  On  the  0th 
of  May,  the  intestate,  in  consequence  of  the  discovery  of  his 
frauds,  committed  suicide.  The  letter  of  the  4th  6f  May, 
duly  reached  the  plaintiffs,  Who,  on  the  16th  of  May,  shippsd 
the  30  casks  of  rice  consigned  to  the  intestate  on  hid  own  w> 
count  and  risk,  and  drew  a  bill  on  the  intestate  for  the 
amount,  in  $500  73,  payable  at  30  days  sight.  The  rice  d«H 
ly  arrived  at  Newport,  on  the  SMth  of  May,  and  was  received 
and  freight  and  charges  paid  by  the  defendants,  Who  bad  pre- 
i^OQsIy  taken  administration  on  the  estate  ef  Il6t]sm6n)ete, 
and  represented  it  insolvent,  according  to  the  laws  of  Rhode-* 
Island.  On  the  evening  of  the  day  in  which  the  rice  was  re^ 
ceived  by  the  defendants,  a  letter  arrited  by  the  Mril,  fttm 
the  plaintiffs,  containing  an  invoice  of  Che  rice,  and  advising 
of  the  draft  drawn  for  payment.  Upon  the  preiietftment  of 
the  draft,  the  defendants  Refused  payment,  and  it  Was  duly 
protested.  The  rice  was  sold  by  the  defendants,  and  the 
present  bill  is  brought  to  obtain  payment  of  the  cost  of  the 
rice,  odt  of  the  proceeds  in  the  hands  of  the  defendants^  The 
defendants'  answer  admits,  that  at  the  timfe  of  the  order,  the 
intestate  must  have  been  insolvent,  but  that  whether  that 
fact  was  then  known  to  him,  they  are  unable  to  say  ;  and  it 
states,  that  the  defendants  are  ignorant  of  any  representattions 
made  by  the  hitestate  to  the  plaintiffs  of  his  ability  to  comply 
with  his  engagements,  and  if  he  made  any,  whether  he  made 
them  being  himself  deceived  as  fo  his  pecuniary  ch-cumstan* 
ces,  or  with  a  view  fo  deceive  the  plaintiffs.  It  ftirther  states, 
thaf  the  intestate  to  the  day  of  his  death,  was  actually  enga-* 
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ged  in  buBinesa,  and  was  in  the  daily  receipt  and  payment  of 
considerable  sums  of  money. 

The  principal  point,  which  under  these  drcumstances,  has 
been  pressed  at  the  bar,  is,  that  the  right  of  a  consignor  to 
stop  property  in  cases  of  insolvency,  ought  not  to  be  confined 
to  stoppage  in  transitu^  but  in  equity  should  extend  to  all  ca- 
ses where  the  property  is  not  paid  for,  and  remains  in  the  hands 
of  the  consignee.  It  is  admitted,  that  the  decisions  in  Eng- 
land have  confined  the  right  of  stoppage  to  cases  where  the 
property  is  in  its  transit.  But  it  is  suggested,  that  the  point 
has  not  been  solemnly  adjudged  in  the  United  States,  and  that 
it  is  open  for  the  court  to  adopt  the  more  enlarged  rule,  hint- 
ed at  by  Lord  Hardwicke,  in  Snee  v.  Prescott,  (1  Atk.  245.) 
His  Lordship  there  says,  '<  Though  goods  are  even  delivered 
to  the  principal,  I  could  never  see  any  substantial  reason, 
why  the  original  proprietor,  who  never  received  a  farthing, 
should  be  obliged  to  quit  all  claim  to  them,  and  come  in  as  a 
creditor  only,  for  a  shilling  perhaps  in  the  pound,  unless  the 
law  goes  upon  the  general  credit  the  bankrupt  has  gained,  by 
having  them  in  his  custody."  The  reasoning,  too,  of  Lord 
Loughborough,  in  Lickbarrow  v.  Mason,  (i  H.  Bl.  357,)  is 
brought  in  aid  of  the  same  doctrine. 

AH  argument  of  this  sort  is  addressed  in  vain  to  this  court, 
I  do  not  sit  here  to  revise  th^  general  judgments  of  the  com- 
mon law,  or  to.  establish  new  doctrines,  merely  because  they 
seem  to  me  more  convi^nient  or  equitable.  My  duty  is  to 
administer  the  law  as  I  find  it ;  and  I  have  not  the  rashness 
to  attempt  more  than  this  humble  dischai^e  of  duty.  Noth- 
ing is  better  settled,  if  an  uninterrupted  series  of  authorities 
can  settle  the  law,  than  the  doctrine,  that  the  vendor  in  ca- 
ses of  insolvency,  can  stop  the  property  only  while  it  is  in  its 
transit.  If  it  has  once  reached  the  consignee,  there  is  an  end 
of  all  right  to  reclaim  it  as  a  pledge  for  the  payment  of  the 
purchase  money.  If  the  doctrine  were  to  go  the  length  now 
contended  for,  it  is  far  from  certain  that  it  would  promote 
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public  convenience  or  policy.  Where  could  we  stop  ?  Could 
it  be  applied  with  safety  to  purchases  made  at  any  distance 
of  time,  if  it  should  turn  out  in  the  event,  that  the  buyer  was 
then  insolvent  ?  It  is  very  true,  as  has  been  slated  at  the  bar, 
that  our  law  respecting  the  distribution  of  the  estates  of  per- 
sons dying  insolvent,  differs  from  that  of  England,  where 
the  assets  are  marshalled,  and  payment  goes  according  to  the 
dignity  of  the  debt  Here,  aU  debts  are  paid  pari  passu* 
This,  however,  affords  no  ground  to  change  the  general  rights 
and  duties  of  vendor  or  vendee,  or  to  create  relations  be- 
tween debtor  and  creditor  hitherto  unknown  to  the  law.  The 
cases  arising  under  the  bankrupt  laws,  are  not  in  principle 
unlike  those  which  arise  here  under  insolvencies.  And  the 
bankrupt  laws  furnish  no  instance  of  an  attempt  to  establish 
any  doctrine  like  that  now  sought  from  the  court.  It  is  suffi- 
cient  for  me  to  stand  upon  the  law,  as  it  is  now  uniyersally 
received.  If  there  are  public  mischiefs  growing  out'  of  its 
principles,  let  them  be  remedied  by  the  legislature. 

The  only  point  of  view,  in  which  it  seemed  possible  to  sus- 
tain the  plaintiffs'  bill,  struck  me  at  the  argument  to  be,  that 
there  was  a  meditated  fraud  and  concealment  practised  on 
them  by  Rousmaniere.  If  the  latter  had  by  false  affirmations 
and  contrivances,  imposed  upon  the  plaintiffs,  and  induced 
them  to  send  him  the  property,  there  might  be  reason  to  say, 
that  the  contract  was  ab  arigine  void  for  fraud.  And  the  ques- 
tion then  would  be,  whether  the  tuppressio  veri,  under  the 
strong  circumstances  of  the  present  case,  was  not  equivalent 
to  the  attegaiio  falsi,  since  the  imposition  as  to  the  intestate's 
insolvency  was  complete.  If  a  man,  knowing  his  own  insol- 
vency and  utter  incapacity  to  make  payment,  purchases  goods 
of  another,  who  is  ignorant  of  any  change  of  his  circumstan- 
ces, and  sells  them  under  the  most  implicit  belief  of  the  good 
iaith  and  solvency  of  the  buyer,  in  what  respect  does  the, 
transaction  differ  from  a  direct  affirmation  by  the  buyer  of 
his  own  good  faith  and  solvency  ?    If  the  buyer  conceals  a 
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fiu:!  that  b  yital  to  the  contract,  kkiowing  that  the  other  par* 
ty  acts  upon  the  presumption  that  no  such  fact  eiivA$j  is  it  Dot 
as  much  a  fiaudi  as  if  the  existence  of  such  fact  wei^ej^presa- 
ly  denied,  or  the  reverse  of  it  expressly  stated  ? 

Upon  locking  more  attentively  to  the  facts  of  this  ciuse, 
strong  9S  at  iSrst  blush  they  seem  to  be,  I  do  not  think  they 
establish  a  case  of  meditated  fraud*  The  intestate  w»s  in  full 
business  as  a  merchant,  and  tfaer^  is  no  reason  to  suppose, 
that  he  did  not  expect  still  to  keep  on  in  business.  It  is  adr 
mitted  at  the  bar,  that  the  accidental  discovery  of  his  fraudtf^ 
but  conduct  led  to  the  unhappy  catastrophe  which  termion- 
ted  his  life,  and  he  might  have  been  able  and  have  intended 
fiiirly  to  pay  for  the  rice  in  question  at  the  time  when  pay- 
ment should  become  due.  The  sum  was  not  so  large  as  not 
to  be  completely  wiihin  the  ordinary  means  of  a  merchant. 
At  all  events,  the  bill  does  not  pointedly  put  the  case  as  one 
of  meditated  fraud  and  imposition ;  and  so  far  as  any  conclu- 
sion to  this  effect  might  be  drawn  from  the  £eusts,  it  is  repel- 
led by  the  answer* 

I  do  not  say,  that  the  8vppr€ssiQ  veri^  if  made  out  in  this 
case,  would  have  sustained  the  pinintjffs'  bill,  even  if  it  were 
a  concealment  of  positive  and  deep  insolvency,  no  device  or 
contrivance  having  been  m^de  use  of  to  deceive  the  plein<- 
tiffs.  That  is  q.  question  with  which  we  ne^  not  at  present 
intermeddle ;  and  suflicient  unto  the  dsy  is  the  Qvil  thereoft 
In  the  case  now  before  the  coMrt,  there  is  no  pointed  aver- 
ment of  such  fraudulent  conceelment  to  ch^t  the  plaintiffs ; 
and  if  it  had  been  ayerred>  no  attempt  h^s  been  made  to  sus- 
tain it  by  proof;  and  without  proof  no  covrt  of  jnstice  ought 
to  presume  it,  unless  the  presumption  from  the  other  facts, 
he  direct  and  irresistible. 

Let  the  bill  be  dismissed  with  costs* 
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William  Martin  v.  Andrew  Winsl'ow. 

Is  #  suit  bj  an  indoraee  Agaiiwi  ^iii4oi|ipv  of  »  opte  y^yitble  on  dernandf  the 
plaintiff  must  show  that  the  demand  was  made  within  a  reasonable  time 
on  the  maker  for  payment,  otherwise  the  indorser  is  diseliar^ed.  A  delay 
Ibr  ssom  rnonthn  to  dengaad  payneni,  niiM^iiipaiued  by  «|iy  circoinstaa- 
cea  aceounting  for  anch  delay,  is  an  imreafonable  delay. 

A  promise  by  an  indorser  to  pay  a  note,  after  being  discharged  by  neglect  of 
dae  notice,  is  not  binding,  aolesa  made  with  a  knowledge  of  all  themate* 
rial  facts. 

Assumpsit  by  indorsee  against  indorser  on  a  promissory  note 
given  by  Lewis  Rousmaniere  to  the  defendant,  on  4th  Septem- 
ber, 1S19,  for  ^1,129. 76^  payable  op  demand  at  the  New-En- 
gland Commercial  Bank  in  Newport.  On  the  trial  upon  the 
general  issue,  it  was  admitted  by  the  plaintiiT,  that  the  note 
oever  wa^  lodged  &t  the  Comipercial  Bank,  and  that  no  demand 
yfUB  ever  made  for  payment  upon  Mr.  Rousmaniere  personally 
IJD  his  life  time.  It  further  appeared,  that  Mr.  Rousmaniere  died 
suddenly  on  the  6th  of  May,  1820.  After  bis  death,  a  de- 
mand was  m^Q  upon  bis  udministrato^  as  soon  as  could  be, 
and  police  of  non-payment,  Rousn^aniere  having  died  insol- 
vent^ was  immediately  given  to  tho  defendant,  and  payment 
demanded  of  hin^.  The  defeqdf^At  s^id  he  had  indorsed  the 
note,  ajid  k^  received  the  notice)  wd  being  thep  insolvent,  he 
ftfiid  he  bad  no  pbjection  to  its  coming  in  with  his  other  debts. 
It  did  not  9ppe^,  whether  at  (be  time  of  this  conversation 
tbe  defendaut  bad  apy  knowledge,  tfiat  payment  had  never 
been  demanded  of  tbe  i^akor  ip  bis  life  tinje,  or  that  the  note 
\m4  nev,er  bee^  lodged  at  the  bank.  The  present  note  was 
a  renewal  of  a  note  originally  given  for  the  sanie  sum,  pay- 
able in  nine  months,  whiph  was  indorsed  by  the  defend- 
ant for  the  accommodation  of  Rousmaniere,  and  was  deliver- 
ed by  tbe  latter  to  the  plaintiiT  for  the  purchase  money  of  a. 
yes9el  bou^t  by  Rousmaniere  of  tbe  plaintiff. 
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Hazard  and  Hunter  for  the  defendant,  contended,  1*  That 
demand  of  payment  was  not  made  of  the  maker  within  a 
reasonable  time.  It  ought  to  have  been  made  in  his  life 
time,  and  within  a  reasonable  time  after  the  note  was  indor- 
sed. 2.  That  as  it  did  not  appear,  that  the  defendant  knew 
of  the  omission  to  lodge  the  note  in  the  bank,  or  to  demand 
payment  ip  the  maker's  life  time,  the  promise,  such,  as  it  was, 
was  not  binding,  being  made  in  ignorance  of  the  &cts. 

Pierce  and  Pitman  for  the  plaintiff  ai^ued  e  contra  on  both 
points. 

STORY,  J.  I  have  no  hesitation  in  saying,  that  a  note 
payable  on  demand  must  be  demanded  within  a  reasonable 
time,  otherwise  the  indorser  is  discharged.  What  shall  con* 
stitute  a  reasonabfe  time  is  not  a  matter  of  absolute  certain- 
ty, as  to  which  a  definite  rule  can  be  laid  down.  Tt  must  de- 
pend on  circumstances.  But  unless  there  be  drcumstan- 
ces  in  the  case,  which  acdbunt  for  the  delay,  a  neglect  to  de- 
mand payment  of  such  a  note  for  more  than  seven  months  is 
an  unreasonable  delay,  and  discharges  the  indorser.  If  the 
fact  of  such  delay  for  such  a  length  of  time  appear  naked  of 
all  circumstances,  it  is  a  discharge  of  the  indorser.  And  the 
anus  to  establish  any  justification  or  excuse  for  such  delay 
lies  on  the  plaintiff.  It  makes  no  difference  in  the  case,  that 
the  indorsement  was  in  lieu  of  a  former  security  between  the 
same  parties,  or  was  for  the  accommodation  of  the  maker, 
unless  the  indorser  assented  to  the  delay.  It  will  be  for  the 
jury  to  decide,  whether  there  are  any  circumstances  in  this 
case,  from  which  an  assent  to  this  delay  can  be  inferred. 

Then,  as  to  the  second  point,  a  promise  to  pay  with  a  full 
knowledge  of  all  the  facts,  is'binding  upon  the  indorser,  al- 
though he  might  otherwise  be  discharged.  But  if  he  promise 
in  ignorance  of  material  facts  affecting  his  rights,  it  is  not  a 
waiver  of  those  rights.    The  question  then  is,  whether  the 


J(JNB  Tfi&M,  1891.  M8 


Uutm  9.  Wuu^w. 


indoreer  in  this  case  had  such  knowledge.  It  may  be  infer- 
led  from  the  connexion  between  the  parties^  their  near  rela^ 
tionshipy  and  the  deep  interest,  which  the  defendant  had  in 
this  particuhr  case  to  ascertain,  after  the  death  of  the  maker, 
his  own  responsibility  as  indorser.  It  may  also  be  inferred 
from  the  language  used  by  him  on  this  occasion.  He  did  not 
object  to  the  delay,  though  he  knew  the  length  of  time,  which 
had  elapsed  since  the  note  was  given.  As  no  objection  of 
this  sort  was  made,  it  leads  to  the  presumption,  either  that 
the  indoner  understood  originally,  that  the  note  was  to  lie  un- 
paid for  a  period  at  least  as  long,  or  that  under  all  the  cir- 
cumstances he  did  not  deem  it  an  unreasonable  delay.  He 
had  no  ground  to  presume,  that  any  demand  of  payment  was 
made  of  the  maker  in  his  life  time,  and  the  fact,  that  the  first 
known  demand  was  on  the  administrators,  and  the  first  notice 
given  to  him  after  that  demand,  would  strongly  lead  him  to 
the  conclusion,  that  there  had  been  no  prior  demand.  And 
in  fact  no  prior  demand  was  made.  But  as  these  are  mere 
presumptions  of  fact  arising  from  circumstances;  the  jury  will 
give  them  what  weight  they  think  them  entitled  to. 

The  jury  gave  no  verdict,  having  disagreed :  and  a  new 
trial  was  had  at  June  term,  18S2,  upon  additional  evidence, 
and  a  verdict  returned  for  the  defendant 
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Clement  S   Hunt  v.  William  Enhis  and  others,  admi*istIUto»«  of 

LkWTS  floU^MAAlERE. 

A  POWER  coupled  with  aia  interest  docs  noteipire  with  the  death  of  the  per- 
Bon  creating  it. 

A  naked  poWer  do^0  riot  nece^Arity  etpife  t? ith  the  death  ef  the  penoa 
creating  it.  It  mkj  nedemtvily  he  sneb  as  can  he  ezereieed  only  after  the 
death  of  such  party.    As  a  power  to  an  execntor  to  Sell  lands  to  pay  debts. 

A  naked  power,  which  eiplrfes  with  the  deftth  of  the  party  creating  it,  issued 
as  requires  the  powet  ttf  be  eze^liled  In  the  nlwne  and  as  the  ast  of  tiie 
grantor^  and  not  of  the  gramU;  As  a  power  of  attorney  to  execute  an  in- 
strument, or  do  other  acts  in  the  name  of  the  grantor. 

A  power  of  attorney  giren  as  coUateta)  security  for  a  debt  is  hrreroeable  by 
the  grantor;  bvt  it  dies  witfa  the  grantee.  It  is  not  in  the  sense  of  the 
law  a  power  coupled  with  an  interest. 

Where  an  agreement  is  made  to  lend  money,  and  to  take  collateral  security 
on  property  J  and  by  mistake  a  power  of  attorney  only  is  taken,  and  the 
party  dies,  equity  will  relieve  the  Creditor,  and  enforce  the  original  agree- 
ment against  the  administratorsy  where  the  estete  is  insolvent. 

This  is  a  bill  in  equity  tet  down  far  a  hearitig  upon  demur* 
rer.    The  bill  charges,  that  the  plaintiff,  on  the  11th  of  Ja- 
nuary, 1820,  agreed  to  lend  to  Louis  Roasmaniere,  (the  re- 
spondent's intestate)  the  sum  of  $1,450,  upon  a  proposal  of 
the  intestate  to  give  the  plaintiff  as  security  for  re-paynient, 
a  bill  of  sale  of  the  intestate's  interest  in  the  brig  Marcus, 
then  on  a  voyage  at  sea,  which  sum  the  plaintiff  accordingly 
lent  to  the  intestate,  and  took  two  notes  of  the  intestate,  da- 
ted the  1 1th  of  January,  1820,  for  the  same  sum ;  and  for  col- 
lateral security,  the  intestate  executed  on  the  13th  of  the 
same  month  a  power  of  attorney,  authorizing  the  plaintiff  to 
make  and  execute  a  bill  of  sale  of  his  3-4ths  of  the  said  brig, 
then  on  a  voyage  at  sea,  to  himself  or  to  any  other  person 
he  should  think  proper ;  and  in  case  of  the  loss  of  said  ves- 
sel, or  of  her  freight,  to  collect  for  his  use  all  monies  to  be- 
come due  on  a  certain  policy  of  insurance  on  the  said  vessel 
and  freight,  with  a  proviso,  reciting,  that  the  power  was  giv- 
en for  collateral  security  for  the  payment  of  the  same  notes. 
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ooe  of  which  was  payable  io  90  days,  and  the  other  in  four 
months  from  date,  that  if  said  notes  should  be  duly  paid,  the 
power  should  cease  and  be  surrendered,  and  the  policy  be 
retumedi  and  if  otherwise,  then  the  plaintiff  was  to  pay  the 
amount  thereof  and  all  expenses  out  of  said  property,  and  to 
restore  the  residue  to  the  intestate. 

The  bill  farther  chargjes,  that  on  the  31st  of  March,.  1820, 
the  plaintiff  agreed  to  lend  to  the  intestate  the  farther  sum  of 
$700,  he  agreeing  to  give  as  security  therefor,  his  interest  in 
the  schooner  Industry,  then  at  sea.  That  the  plaintiff  ac- 
cordingly lent  the  intestate  that  sum,  and  took  his  note  there- 
for, dated  on  tlie  same  day,  and  payable  in  90  days  from  date, 
and  that  the  intestate  on  the  31st  of  the  same  month,  execu- 
ted a  power  of  attorney  of  the  same  import  as  to  his  interest, 
viz.  3-4ths  of  the  schooner  Industry,, and  as  to  the  last  note, 
as  the  preceding  letter  of  attorney.  All  of  which  notes  and 
powers  of  attorney,  are  nmde  part  of  the  bill. 

The  bin  farther  charges,  that  the  intestate  died  on  the  6th 
of  May,  1830,  greatly  insolvent,  all  the  said  notes  being  un- 
paid, except  the  sum  of  $300,  which  was  paid  on  one  of  the 
first  notes  in  April  preceding,  it  being  the  only  note  then  due. 
That  the  plaintiff  immediately  on  the  death  of  the  intestate 
gave  notice  of  his  powers  of  attorney  to  the  administrators,  and 
claimed  and  took  possession  of  the  iotestate's  interest  in  the 
schooner  Industry,  which  was  then  arrived  in  port :  and  that 
afterwards  on  the  arival  of  the  brig  Nereus  at  Newport  he 
cbumed  and  took  possession  of  the  intestate's  interest  in  that 
vessel.  The  bill  farther  charges,  that  the  administrators  hav- 
ing refused  to  pay  him  the  said  notes,  he  advertised  the  in- 
testate's interest  in  said  vessels  for  sale,  by  virtue  of  the  pow- 
ers aforesaid,  for  the  purpose  of  paying  these  notes ;  that  the 
administrators  forbade  the  sale,  and  refused  to  join  in  any 
way  to  enable  the  plaintiff  to  avail  himself  of  his  security  on 
said  vessels.  And  the  prayer  of  the  bill  is,  that  the  adminis- 
trators may  be  decreed  to  join  in  a  sale^f  the  said  vessels,  or 
81* 
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to  sell  them,  and  pay  the  said  notes  oat  of  the  proceeds,  and 
for  other  relief. 

The  administrators  demurred  to  the  bill,  for  want  of  equi- 
ty ;  and  upon  the  iargument, 

Searh  and  B.  Hazard  for  the  plaintiffs,  contended,  that  a 
power  coupled  with  an  interest  did  not  expire  upon  the  death 
of  the  party  granting  it ;  and  cited  to  this  point,  1  John.  Ca- 
ses, 1.  and  the  authorities  there  cited;  that  the  court  would 
enforce  the  execution  of  imperfect  agreements,  Sugden,  481. 
— 2  Ves.  jr.  151.— 1  Pr.  Will.  444.-3  Pr.  Will.  91.  322; 
that  an  agreement  for  a  mortgage,  and  an  advance  of  money 
created  a  specific  lien  against  creditors,  1  Atk.  148. — 3  Ves. 
jr.  582 ;  that  a  deposit  of  title  deeds,  or  securities,  not  ne- 
gotiable, created  a  lien  in  equity,  5  Wheaton,  284.  —  3  Bro. 
Ch.  Cas.  23*7 ;  that  the  court  would  look  to  the  substantial 
part  of  the  contract,  and  consider  that  done,  which  ought  to 
be  done,  Newland,  13.  42.-2  Ves.  601.  608;  that  a  trust 
might  be  raised  on  an  executory  agreement  for  a  valuable 
consideration,  1  John.  Ch.  Rep.  337.  —  6  Ves.  jr.  662 ;  that 
a  court  of  equity  would  estabFish  an  imperfect  lien  or  defec- 
tive guarantee. 

hunter  and  Aandolph  foir  th^  defehdatits  e  contta. 

STORY,  J.  The  first  questSoh  is,  whether  th6  letters  of 
attorney  in  this  case  are  potireni  coupled  with  ah  interest,  6r 
•only  personal  authorities,  which  expired  with  the  intestate. 
If  the  former,  they  undoubtedly  survived,  and  may  be  now 
executed  by  the  plaintiflT,  for  nothihg  is  better  settled,  than 
that  powers  coupled  with  an  interest,  are  not  limited  for  their 
execution  to  the  life  6f  the  Author.  I  observe,  that  Sn  the 
bill  these  letters  are  described  as  irrevocable  powers  of  at- 
torney ;  and  though  not  so  expressed  m  terms  on  the  face  of 
<the  papers,  they  may  justly  be  so  considered  With  reference 
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to  the  intestate.  Lord  Kenyon  has  laid  down  the  doctrine 
with  great  correctness.  *«  There  is,"  says  he  "  a  difference 
in  cases  of  powers  ;  in  general  they  are  revocable  from  their 
nature ;  but  there  are  exceptions.  Where  a  power  of  attor-*' 
ney  is  part  of  a  security  for  money,  there  it  is  not  revocable* 
Where  a  power  of  attorney  was  made  to  levy  a  fine  as  part 
of  a  security,  it  was  held  not  to  be  revocable.  The  princi* 
pie  is  applicable  to  every  case,  where  a  power  of  attorney  is 
necessary  to  effectuate  any  security  ;  such  is  not  revocable  " 
(I).  But  whether  it  be  irrevocable  upon  its^face,  or  by  necessa^ 
ry  construction  of  law,  still  a  power  of  attorney  expires  by  the 
death  of  the  party.  This  is  laid  down  in  Littleton,  (^  66.) 
''  If  a  man  maketh  a  deed  of  feoffment  to  another  and  a  let- 
ter of  attorney  to  one  to  deliver  seisin  by  force  of  the  same 
deed,  yet  if  livery  of  seisin  be  not  executed  in  the  life  of 
him,  which  made  the  deed,  this  availeth  nothing."  Lord 
Coke  in  his  commentary  (2),  confirms  the  saiiie  doctrine  ;  for, 
says  he,  albeit  the  warratit  of  attorney  be  indefinite,  without 
any  Kmitation  of  time,  yet  the  law  prescribeth  the  time,  aa 
Littleton  here  saith,  '<  in  the  life  of  him  that  made  the  deed  ; 
but  the  death  hot  only  of  the  feoffor,  but  of  the  feoffee  also, 
is  a  countermand  in  law  of  the  letti^r  of  attorney,  and  the  deed 
itself  is  become  of  none  e^ect,  because  in  this  case  nothing 
doth  pa«8  before  Kt6ry  of  seisin."  There  cannot  be  a 
doubt,  that  upon  the  principles  already  stated,  the  power  of 
attorney  in  the  case  here  put  was  irrevocable  by  the  party. 
It  was  a  part  of  the  title  or  security  of  the  feoffee.  The  very 
point  was  decided  in  Wyntie  v.  Thomas,  (Willes  R.  565)  and 
better  authority  could  not  be.  In  that  case,  there  was  A 
Warrant  of  attorney  to  suffer  a  recovery  for  certain  uses ; 
the  recovety  waa  suffbred  ;  but  th6  tenant,  making  the  war^ 

(I)  Walrfi  V,  Wfaitcomb,  3  Bsp.  R.  665. 

(9).  Co.  Litt  6%  b.  and  see  Shipoonn  v.  Thoaopaon,  Willes  R.  108,  and 
104»Note. 
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rant,  died  before  the  recovery  was  actually  had.  The  aigu- 
ment  was^  that  the  recovery  was  good  notwithstandiDg  this 
occurrence,  because  these  warrants  of  attorney  were  in  their 
nature  irrevocable.  Lord  Chief  Justice  Willes  said,  wheth- 
er the  warrant  was  revocable  or  not  by  the  party  during  her 
life  time,  it  was  certainly  revoked  by  her  death,  for  her  at- 
torney could  not  appear  for  her  and  in  her  stead  after  she 
was  dead. 

Nothing  can  be  clearer,  than  that  the  instruments  now  be- 
fore the  court  are  mere  powers  of  attorney.  They  do  not 
purport  on  their  face  to  be  assignments  of  property,  or  con- 
ditional grants.  The  language  is,  I  [the  grantor]  <^  have 
constituted  and  appointed,  and  do  hereby  constitute  and  ap- 
point [the  plaintiff]  my  lawfid  attorney  in  my  name^  for  the 
sole  use  of  him  [the  plaintiff]  to  make  and  execute  a  regular 
bill  of  sale,"  <&c.  Now  in  whose  name  must  such  a  biU  of 
sale  be  executed  ?  Clearly  by  the  very  terms  of  the  instru- 
ment in  the  name  of  Rousmaniere,  for  in  no  other  way  could 
his  interest  be  conveyed,  for  the  plaintiff  had  no  title  in  the 
property  itself.  If  so  plain  a  point  required  authority,  we 
have  it  in  Combe's  case,  (9  Co  76,)  where  it  was  resolved, 
that  when  one  has  authority  as  attorney  to  do  an  act,  he  ought 
to  do  it  in  bis  name  who  gives  the  authority  and  cannot  do 
it  in  his  own  name,  nor  as  his  proper  act,  but  in  the  name 
and  as  the  act  of  him,  who  gives  the  authority.  Now,  how 
was  it  possible  in  this  case,  after  the  death  of  Rousmaniere, 
to  make  a  bill  of  sale  in  his  name,  or  as  his  act  ?  The  power 
of  attorney,  as  such,  was  gone  and  extinct  by  the  death  of  the 
party,  though  it  was  not  revocable  by  him  in  his  life  time. 

But  it  is  said,  that  this  was  a  power  coupled  with  an  inter- 
est, because  upon  the  face  of  the  instruments  the  power  is 
said  to  be  given  <<  as  collateral  security  "  for  payment  of  the 
notes.  The  power  may  well  be  a  naked  power,  and  yet  be 
given  as  collateral  security.  It  is  true,  in  such  a  case,  it  may 
not  be  effectual,  if  the  party  die ;  but  the  same  thing  may 
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happen,  if  the  property  ptsms  to  a  \wm  fiit  purchaser  with* 
out  notiee  before  the  execution  of  the  power  in  the  life  time 
of  the  party.  If  a  naked  power  be  given  aa  collateral  8ecu<» 
rity,  all  the  title  given  by  it  beyoed  ita  ordinary  leaoh  ia,  that 
thereby  it  becomes  itrevoeable  by  the  party ;  but  it  may 
ncTertheless  become  extinct  by  operation  of  law.  Suppose 
a  person  beooraes  iaaane  aflet-  the  executioft  of  an  iirevoea^ 
Ue  power  of  attorney,  will  a  conveyance,  executed  in  his 
name,  during  his  insanity,  be  a  valid  act  ? 

I  do  net  understand  the  terms,  '<a  power  coupled  with  an 
interest,"  exactly  in  the  same  broad  sense,  as  they  seem  to 
be  understood  in  the  argument  at  the  bar.  The  case  of  Ber* 
gen  e.  Bennett  (8),  cited  at  the  bar,  is  certainly  good  law,  and 
It  will  illustrate  the  distinction  between  naked  powers  and  pow- 
ers coupled  with  an  interest.  There  the  party  mortgaged 
an  estate  as  collateral  security,  and  gavt  authority  to  the 
grantee  to  sell  the  estate  absolutely.  And  tbe  court  held^ 
that  this  was  a  power  coupled  with  ui  interest,  and  that  the 
grantee  might  well  sell  the  estate,  notwithstanding  the  death 
of  the  grantor.  But  if  he  did  sell,  in  whose  name  was  the 
deed  to  be  made  ?  Plainly  not  in  the  name  of  the  grantor, 
for  he  Was  dead ;  but  in  the  name  of  the  grantee,  as  his  own 
act,  in  virtue  of  his  power,  and  as  having  an^interest  in  the  es* 
tate  conveyed.  But  suppose  instead  of  a  mortgage  of  the  es- 
tate, there  bad  been  a  mere  power  of  attorney  authorixing  the 
party  to  sell  the  land,  and  apply  the  proceeds  to  the  payment 
of  the  debt,  for  which  such  power  was  given  as  collateral  secu- 
rity, there  the  power  would  not  be  coupled  with  any  estate 
in  the  land  ;  but  would  be  a  mere  naked  power  to  sell,  and 
could  not  be  executed  after  the  death  of  the  grantor  of  the 
power.  There  is  a  difference  between  a  power  coupled  with 
an  interest  in  the  property  itself,  and  a  mere  interest  or  be- 
nefit in  the  execution  of  a  poWer.    If  a  man  authorize  one  as 


(8)  1  Gaines  Cb4.  in  Ikr.L 
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his  attorney  to  sell  his  ship,  and  apply  the  proceeds  to  the 
payment  of  a  debt  due  to  him,  the  hitter  may  ha?e  an  inter- 
est>  that  the  power  should  be  executed  ;  but  the  power  is  not 
coupled  with  any  interest  in  the  thing  conveyed.  It  would 
be  otherwise  in  case  of  a  conditional  assig^iment  of  the  ship 
to  one  as  collateral  security  with  a  power  to  make  an  ab- 
solute sale.  Mr.  Justice  Kent  lays  down  the  distinction  in 
very  exact  terms  in  the  case  of  Beigen  v.  Bennett  He  says, 
"  a  power  simply  collateral  and  without  interest,  or  a  naked 
power,  is,  when,  to  a  meie  stranger,  authority  is  given  to  dis- 
pose of  an  intesest,  in  which  he  had  not  before,  nor  hath,  by 
the  instrument  creating  the  power,  any  estate  whatsoever. 
But  when  power  is  given  to  a  person  who  derives,  under  the 
instrument  creating  Uie  power,  or  otherwise,  a  present  otfitr 
tare  interest  in  the  land,  it  is  then  a  power  relating  to  the 
land."  A  power,  too,  may  be  a  naked  power,  and  yet  may 
be  executed,  nay,  by  its  very  terms  must  be  executed,  after 
the  death  of  the  party  creating  it  A  power  given  by  a  te»> 
tator  in  his  will  to  his  executors  to  sell  his  estate  for  payment 
of  debts  is  a  naked  power ;  and  it  can  only  be  executed 
after  the  death  of  the  testator ;  and  such  execution  wUl  then 
be  good,  because  the  act  may  be  done  in  the  name  of  the  ex- 
ecutors, and  not  as  the  act  of  the  testator.  But  a  devise  of 
the  land  itself  to  the  executors  to  sell  for  a  like  purpose  is  a 
power  coupled  with  an  interest,  for  they  have  an  interest  or 
title  in  the  hind  itself  (4).  When,  therefore,  it  is  said,  that  a 
naked  power  is  extinguished  by  the  death  of  the  person  crea- 
ting it,  the  language  is  meant  to  be  confined  to  those  cases, 
in  which,  as  in  the  case  now  before  the  court,  the  power  is 
to  be  executed  in  the  name  and  as  the  act  of  the  grantor, 
and  not  of  the  giantee.  It  is  not  applied  to  naked  powers 
generally ;  but  only  to  naked  powers  of  attorney.  A  power 
of  attorney  to  deliver  livery  of  seisin  after  the  decease  of  the 

(4)  Co. litt  11& (a) Hargrave'snote, (2). 


JUNE  TEBM,  lai.  951 


Himt  V.  BMiiiiMiins*s  adfldnlitrston. 


feoffor  18  for  this  reason  Toid  (5).  In  my  judgment,  this  was 
not  a  power  coupled  with  an  interest  in  the  senee  of  the  law. 
It  was  a  naked  power,  and,  as  such,  by  its  own  terms  ooold  be 
executed  only  in  the  name  of  Rousmaniere,  and  therefore  be- 
came extinct  by  his  death.  If  the  right  of  the  plaintiff  stand 
then  whoDy  upon  this  foundation,  it  is  radically  defective, 
and  there  is  no  ground  for  relief  in  equity. 

But  it  is  said,  and  truly  said,  that  a  court  of  equity  will  re- 
lieve, where  instruments  have  been  imperfectly  drawn,  or  by 
mistake  or  accident  the  parties  have  failed  in  executing  their 
agreements.  This  is  an  old  head  of  equity,  and  if  the  inten- 
tions of  the  parties  here  was,  as  is  almost  irresistibly  forced 
upon  us  by  the  circumstances,  to  give  a  permanent  collate- 
ral security  on  the  vessels,  and  by  mistake  they  have  execu- 
ted instruments,  that  have  fiEuIed  of  that  effect,  there  cannot 
be  a  doubt,  that  it  is  the  duty  of  the  court  to  relieve  the  plain- 
tiff, and'  to  compel  the  administrators  to  join  in  a  sale  of  the 
vesseb  for  the  purpose  of  paying  the  debts  due  to  the  plain- 
tiff. If  a  lien  on  these  vessels  was  originally  stipulated,  or  a 
legal  interest,  equity  will  now  compel  the  administrators  to 
put  the  party  in  the  same  situation,  as  if  such  lien  or  interest 
had  been  perfected  (6).  I  ought  in  justice  to  add,  that  the  ad- 
ministrators in  this  case,  have  no  wish  to  obstruct  the  plain- 
tiff's relief.  They  wish  only  to  be  safe  in  their  conduct ;  and 
have  given  every  just  facility  to  the  plaintiff's  claim. 

The  bill,  as  to  this  last  point,  contains  no  allegation  of  mis- 
take, or  that  the  agreement  was  originally  intended  to  em- 
brace a  permanent  lien  or  interest;  or  that  the  powers  of  at- 
torney were  imperfectly  drawn,  or  essential  clauses  omitted 
by  mistake.  Upon  the  face,  therefore,  of  this  bill,  I  should 
be  obliged  to  hold  the  demurrer  good ;  though  as  the  plain- 
tiff can  amend  his  bill,  if  the  facts  will  help  him,  the  best  way 
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will  bo  to  have  the  demurrer  witbdnt^n^  uid  the  ptaiatiff have 
leave  to  amead  hb  bill,  and  try  Us  efficacy  in  the  shape,  which 
I  have  intifltialed  (7). 


Stephen  Bean  v,  Simon  Smith  and  others. 

TfiE  CiKcoit  Court,  gnilWithptamUifcg  the  inwtiMtiTe  elaufle  in  the Judiciuy  act 

pf  1789,  ch.  20,  §  11,  has  jurisdiction  in  a soit  in  equity  brought  bj  ajudg» 
ment  creditor  against  his  debtor  and  others,  (they  being  citizens  of  differ- 
tnt  il^M)  to  Mt  iMda  eonvejaatee  made  in  frand  of  ofedKtow,  ahkongh 
the  ground  |tf  the  judgment  iTM  a  negotiihle  chpae  in  action,  on  which| 
before  judgment,  a  suit  could  not  have  been  maintained  in  such  court. 

A  bill  in  equity  lies  to  set  aside  such  fraudulent  conrejunces,  for  there  is 
IM)|  in  Vt^  prp|ii9r  ae|i«i  of  the  (erjna,  **a  plain,  adeqvuite  and  complelt 
remedy  '*  i^t  U\t^,  within  the  meaning  of  the  16th  section  of  the  judiciarj 
act  of  1780,  ch.  20,  which  is  merely  affirmative  of  the  general  doctrines  of 
•ouvts  of  equity. 

A  hoMAJidfi  pnrehM^r  Fii^o^^  Bp(ice  froip  4  grantee,  to  whom  propofty  haf 
been  conveyed  to  defraud  creditor^,  is  entitled  to  hold  the  same  against  the 

'   creditors  of  the  grantor. 

WhMO  in  Bbode-Iiland  &  judgmsntdobtor  had  oonreyed  hit  real  eeCato  to 
4elTand  his  orediiors,  and  h{Lpl  «ilerward«  hoencomnutt^d  to  gaol,  and  been 
discharged  from  imprisonn^ent  on  taking  the  poor  debtor's  oath  under  the 
laws  of  that  state,  which  could  only  be  obtained  by  a  person  having  no 
property  to  f  opport  hampelf  in  gaol,  or  to  pay  priaon  chargoe,  it  waa  heldt 
that  a  bill  ip  equity  lay  to  set  ^ide  the  fraudulent  conveyances,  pnd  to 
charge  the  real  estate  with  the  judgment  debt,  notwithstanding  that  by  the 
lawi  of  that  state,  while  the  debtor  was  alive  and  lived  within  the  sule, 
•ach  npX  eaU^  wonld  i|ot  he  4irf  Qily  li^Me  to  ho  t^en  in  exoention. 

Where  a  conveyance  has  been  made  with  the  meditated  intent  to  defraud 
creditors,  it  shall  not  be  permitted  to  stand  as  security  in  the  hands  of  the 
grantee  for  advances  made  on  aeooant  of  such  oonvejranoo  to  the  grantor. 

riotwithstandingajudgpient,  the  court  will,  whera  the  judgment  creditor 
asJLs  relief  against  such  fraudulent  conveyance,  look  into  the  original 
eonsideration,  and  give  the  creditor  only,  what  on  the  whole  appears  due 

This  was  a  bill  in  equity  brought  by  the  plaintifT  Bean^  against 
Simon  Smith,  Ziba  Smith,  Ahab  Smith,  Simon  Smith;  jr. 
Esther  Stone,  William  Foster,  and  Elizabeth  Foster,  wherein 
he  claimed  to  be  paid,  out  of  certain  lands  in  the  possession 

(7)  Vide  S.  0.  poot 
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of  the  reflpondeiits,  m  debt  doe  to  him  ftoni  BtOKm  SraHh,  one 
of  the  mid  fespendeolB*  The  fiidi  whiek  came  ^ut  in  the 
bJD  and  eotweri,  weie  as  foOows :  On  the  9dd  day  of  Deeea»* 
ber,  1806,  fhei4aintiff  was  the  holder  crf'b^  of  the lale Far- 
nenr'  Exehange  bank  to  a  laige  amount ;  for  the  paym»it  of 
these  bills  William  Colwell,  the  cashier  of  the  said  bank,  drew 
tiro  bilk  of  ezciiange  opon  one  Andrew  Deiter,  jr.  in  tkrat 
of  the  reqyondent  Smith,  one  for  the  sum  c€  #3,068,  and  the 
other  $  1 ,500.  These  biDs  were  Mddorsed  in  bfamk  by  Smith, 
one  of  the  respesideats,  and  by  one  John  Harris,  and  were 
reeeired  by  the  fdaiotiff  in  payment  of  the  bank  biDs,  which 
be  held  against  the  said  bank  as  before  mentioned.  The  mid 
Sssith  and  Harris  were  at  the  time  diiectors  and  large  stock- 
holders in  said  bank*  These  failb  of  exchange  were  after* 
wm'ds  protested  for  noo-acoeplanoe  and  non-payment,  and 
the  indofsers  Smith  and  Harris  ihily  notified  thereof.  In 
March,  1809,  two  actions  were  conunenced  on  these  bUIs 
agunst  Smith,  and  at  the  March  term  of  the  Supreme  Coort 
of  the  state  of  Rhode  Island  joc^ment  was  recovered  in  these 
suits  against  Smith  for  the  sum  of  ^S^OSS,  37  debts  and  costs, 
and  executions  issaed  thereon,  upon  one  of  which  he  was 
committed  to  jail  in  May,  1810^  and  opon  the  other  in  Sep- 
tember feUowing.  In  the  month  of  Mny,  1813,  Smith  took 
the  poor  prisoner's  oath ;  gare  his  notes  for  the  debt  and 
costs,  payable  in  two  years,  with  intere^  and  was  thereupon 
discharged  from  pnmm. 

The  Farmers'  Exchange  Bank  entiieiy  foifed  in  Fdbmary, 
1809,  at  which  time  Smith  was  indebted  to  the  bank  in  the 
sum  of  1^15,284.  This  debt  to  the  bank  he  paid  in  their  own 
bifls  in  August,  1800,  which  were  purchased  for  him  for  that 
purpose  by  one  Seth  Hunt  for  the  sum  of  #2,373  80,  for 
which  last  sum  he  gave  bis  own  notes  indorsed  by  WiHiam 
Foster  and  Simon  Smith,  jr.  two  of  the  respondents,  who  were 
afterwards  sued  on  the  same. 

Aftor  the  coomeneement  of  the  snits  against  Smith  and  a 
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few  days  before  the  ntting  of  the  coort,  at  which  jodgmeat 
was  expected  to  have  been  obteined,  the  said  Smith  made 
conTeyances  of  all  his  estate  both  real  and  personal,  to  his 
children.  In  September,  1809,  he  leased  the  Rounds  and  WtUt 
fiurms,  so  called,  to  his  sons-in  law  William  Foster  and  Wil- 
liam Stone,  (both  of  them  made  respondents,)  for  five  years 
from  Ist  April,  1810,  for  the  alleged  consideration  of  ^1,000. 
And  on  the  same  day  he  gave  a  deed  of  gift  of  the  same  farms 
to  his  two  daughters  Elizabeth  and  Esther,  wives  of  the  said 
Foster  and  Stone.  No  consideration  was  paid  at  the  time, 
but  they  afterwards  gave  their  notes  to  one  Zephaniah  Andrews 
for  a  part  of  a  debt  which  the  said  Smith  owed  him,  making 
themselves  accountable  to  said  Andrews  in  the  sum  of  $488. 
48,  each,  or  two-fifteenths  of  the  debt  due  to  said  Andrews. 

On  the  I5th  of  September,  1809,  Smith  leased  54  acres  of: 
land  in  Smithfield,  called  the  Waterman  lot,  to  Ziba  Smith, 
one  of  the  respondents,  for  ten  years,  at  the  annual  rent  of 
0738,  paid  down.  And  on  the  same  day  he  executed  a  deed 
of  gift  of  the  same  lot  to  said  Ziba  in  fee  simple*  He  also 
conveyed  to  the  said  Ziba  on  the  18th  of  the  same  month  of 
September  36  acres  of  woodland  in  Gloucester. 

On  the  15th  of  the  same  month  said  Smith  leased  the  Da- 
niel Eddy  iarm,  so  called,  to  Darius  Smith  for  five  years  from 
April  1,  1810,  and  three  days  after  he  conveyed  it  to  the  said 
Darius  and  Ahab  Smith  for  the  alleged  consideration  of 
05,000,  which  they  swear  was  paid  to  him*  And  the  said 
Darius  and  Ahab  afterwards  conveyed  the  same  to  one  Ama- 
sa  Stone  and  one  William  Stone. 

On  the  2fid  of  November,  1809,  the  said  Smith  conveyed 
his  homestead  farm,  the  John  Eddy  farm,  so  called,  to  Zib» 
Smitfi  and  Simon  Smith,  jr.  for  the  alleged  consideration  of 
^8,000,  which  they  averred,  that  they  paid  at  the  time  by 
giving  their  notes  for  ^4000,  each. 

Whipple  for  the  respondents.    The  first  question,,  to  wfaicb 
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the  respondents  call  the  attention  of  the  court  is  a  question 
of  jurifldietion.  The  plaintiff  Bean  is  an  assignee  of  John 
Harris,  a  citizen  of  the  state  of  Rhode-Island,  at  least  it  does 
not  appear  that  he  is  a  citixen  of  another  state,  and  the  want 
of  such  an  aTerroent  may  be  taken  advantage  of  by  motion, 
6  Cranch,  832 ;  i  Mason,  250 ;  4  Cranch,  47. 

It  may  be  «aid,  that  although  this  court  could  not  sustain  a  suit 
for  the  collection  of  the  debts,  that  still  they  may  give  redress 
for  any  injury,  which  the  orator  may  have  received  in  his  cha- 
racter of  creditor  by  the  conveyances  complained  of;  that 
their  right  lo  a  remedy  fix  this  injury  is  not  derived  from 
John  Harris,  bat  that  inasmuch  as  the  injury  is  iirtct  from 
the  respondents  to  the  orator,  so  must  their  remedy  be  direct- 
ly against  the  respondents.  It  is  admitted,  that  a  new  pro- 
mise made  by  the  promissor  of  a  note  direcUy  to  the  indor- 
aee  will  confer  jurisdiction  on  this  court,  ahhongh  the  pro- 
missor and  a  first  tndorser  are  both  citizens  of  this  state.  But 
it  may  well  be  doubted,  whether  an  act  in  fraud  of  the  rights 
of  an  assignee,  confer  the  same  jurisdiction  as  a  new  promise 
made  direcdy  to  him*  In  the  latter  case,  the  new  promise 
is  the  gist  of  the  action,  but  not  so  with  the  fraudulent  act. 
The  court  must  first  decide,  that  the  orator  is  a  bona  fide  ere* 
ditor  before  they  can  listen  to  any  complaints  of  fraud.  But 
if  the  court  have  no  jurisdictioo  over  the  contract,  which 
clothes  him  with  the  character  of  creditor,  how  can  they  de- 
cide that  he  is  a  creditor  ?  How  can  the  court  give  relief  tn- 
diredbff  when  the  statute  forbids  their  doing  it  directly? 
How  can  the  court  give  the  orator  a  remedy  for  an  injury  to 
his  rights  as  creditor,  when  the  power  to  judge,  whether  the 
orator  is  a  creditor  or  not,  is  not  granted  to  the  court  ? 

We  contend,  therefore,  that  as  this  court  have  not  a  juris- 
diction strong  enough  to  enforce  the  payment  of  the  debt, 
aaid  to  be  due  from  Simon  Smith  to  the  orator,  that  conse- 
quenUy  they  have  no  power  over  it  And  if  they  have  no 
power  over  the  debt  itself,  they  can  give  no  relief  for  any  act 
in  fraud  of  that  debt 
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If  il  is  said,  that  the  quettim  of  jtirisdRetiM  miitt  be  deci 
ded  according  to  the  state  of  facts  at  the  commenceinent  of 
the  action^  and  that  the  orator  at  the  time  of  preferring  the 
present  bill  was  a  jadgment  creditor  of  Simon  Smith,  I  will 
admit  the  oonclusiireness  of  the  argmaent  so  fiir  as  it  relates 
to  Simon  Smith.  I  will  also  admit,  that  the  judgment  is  le- 
gal e?idenee  against  the  respondents,  who  are  not  parties  to 
them,  for  the  purpose  of  proriog  the  plaintiff  to  be  a  credilor 
of  Simon  Smith.  But  I  do  not  admit,  that  the  judgment  of 
court  obtained  by  the  orator  against  Simon  Smith  six  months 
after  the  obnoxious  conveyances  can  at  all  affect  the  rights 
of  those  not  parties  to  it.  All  the  rights  of  the  orator  to  pro- 
secute the  respondents  aeeroed  to  htm,  when  the  confeyaa- 
ces  of  the  real  estates  were  made.  And  the  question  of  ju- 
risdiction must  be  settled  according  to  the  state  of  facts  at 
that  time.  At  that  time  the  orator  was  assignee  of  John  Har- 
ris, and  it  is  submitted  with  some  confidence,  that  if  the  oia- 
tor  could  not  maintain  a  suit  in  this  court  at  the  time  the  in- 
jury was  committed,  nothing  which  has  been  done  since  by 
Simon  Smith  and  the  orator,  without  the  prtrity  of  the  other 
respondents,  will  enable  them  to  maintain  a  suit  now. 

We  object,  in  the  second  place,  to  the  jurisdiction  of  the 
court,  because  there  is  a  plaiii,  adequate,  and  complete  re- 
medy at  kiw.  In  England,  the  courts  of  law  and  equity  have 
concurrent  jurisdiction  in  many  cases.  The  case  of  fraud  is 
emphatically  one  of  the  number.  But  the  courts  of  the  Uni- 
ted States  hare  not  concurrent  jurisdiction  in  any  case,  for 
the  statute  has  confined  the  attention  of  courts  of  equity  to 
cases,  which  cnnnot  be  heard  in  a  court  of  law.  The  lan- 
guage of  the  statute  is,  where  **  plain,  adequate,  and  complete 
remedy  may  be  had  at  law."  If,  therefore,  the  orator  has 
any  remedy  at  law,  this  court  cannot  interfere,  for  the  word 
remedy  is  as  full  of  meaning  when  standing  alone,  as  when 
accompanied  with  the  words,  plain,  adequate  and  complete. 
It  ceases  to  be  a  remedy  the  moment  it  ceases  to  be  plain, 
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adequate,  aod  complete.  The  word  remedy  is  technically 
confined  to  proceedings  before  judgment  Wherever  a  plain* 
tiff  can  obtain  judgment  against  another  for  any  injury,  be  has 
§  plain  remedy.  Whether  he  can  obtain  saiitfactian  of  that 
judgment,  depends  on  the  ability  of  the  defendant,  and  the. 
local  regulations  of  the  state  in  which  the  judgment  is  obtain- 
ed. 2  Bacon,  685 ;  Co.  Litt.  989. 

Has  the  <Mmtor,  then,  a  remedy  at  law  ?  In  order  to  judge 
of  this,  we  must  take  his  case  as  it  is  staled.  By  the  bill 
it  appears,  that  Simon  Smith  has  conspiied  with  the  other 
req>ondents  to  defraud  the  orator  of  his  just  debts.  The 
conveyances  are  used  as  means  only.  Can  there  be  any 
doubt,  that  at  the  common  law  a  creditor  can  obtain  judg- 
ment against  tliose  who  conspire  to  defraud  him  of  his  just 
debts?  Such  actions  are  common  in  England  and  in  this 
country.  Not  only  are  the  conveyances  void  at  law,  but  all 
parties  to  an  actual  Jraud,  whether  in  the  sale  of  real  or  per- 
sonal estate,  are  liable  to  an  action  on  the  case.  A  convey- 
ance infraudem  legis  merely,  is  subject  to  a  different  con- 
mderation.  The  Circuit  Court  of  the  United  States,  in  deci- 
ding whether  there  is  a  plain  remedy  at  law,  b  not  to  regard 
tlie  statute  laws  of  any  particular  state,  nor  suffer  itself  to  be 
influenced  by  a  regard  to  the  practice  prevailing  in  any  of 
the  courts  of  this,  or  any  other  state.  If  such  considerations 
bad  weight,  the  jurisdiction  of  this  court  would  not  be  fixed 
and  established  by  a  known  and  certain  rule,  but  would  change 
and  fluctuate  in  order  to  accommodate  itself  to  the  different 
rules  prevailing  in  different  states.  This  court,  therefore, 
cannot  r^ard  th^  feeble  jurisdiction  of  the  courts  in  Rhode- 
Island,  nor  decide  that  the  orator  has  not  a  remedy  at  law, 
because  (except  in  certain  cases)  the  laws  of  Rhode-Island  do 
not  allow  the  sale  of  real  estate  for  the  payment  of  debts. 

The  language  of  the  Supreme  Court  in  7  Crunch,  89,  is 
strong  in  affirmance  of  the  doctrine  here  advanced.     <<  It  is 
true,  (say  the  court)  that  if  certain  facts,  essential  to  the  me-* 
S2« 
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ritf  of  the  daim,  pweiy  legaUy,  be  exdotiTdy  wilhia  the  know 
ledge  of  the  party  agaioit  whom  that  claim  b  aflterted,  he 
Boay  be  required  in  a  court  of  chancery  to  diicloie  those  facts, 
and  the  coart  beii^  thus  rightly  in  poMeasion  of  the  caote^ 
will  proceed  to  determine  tlie  whole  matter  in  controveiay. 
But  this  rule  cannot  be  abused  by  being  employed  as  a  meie 
pretext  for  bringing  causes  proper  for  a  court  of  laW|  into  a 
court  of  equity.  If  the  answer  of  the  defendant  discloses  no- 
thing, and  the  plaintiff  supports  his  claim  by  evidence  in  his 
own  possessiotti  unaided  by  the  confessions  of  the  defendant, 
the  established  rules  limiting  the  jurisdiction  of  courts,  requite 
that  he  should  be  dismissed  from  the  court  of  chancery,  and 
permitted  to  assert  his  rights  in  «  court  of  law." 

By  a  reference  to  the  cases  before  the  court  it  will  be  per- 
ceived, that  the  deeds  of  the  Rounds  and  Wells  ferms  to  the 
daughters  of  Simon  Smith  are  deeds  of  gift,  and  void  as  against 
creditors  both  at  law  and  in  equity.  The  fee  of  the  Water- 
man lot  and  the  wood  lot  to  Ziba  is  by  a  deed  of  gift.  Osn 
it  be  said,  that  as  respects  these  conveyances  the  orator  has 
not  a  plain,  adequate,  and  complete  remedy  at  law  ?  Gan 
they  expect  the  respondents  to  disdose  any  fects  **  exchuwe^ 
ly  within  their  Jcnowhdge  7  "  So  far  from  this,  the  deeds  are 
void  on  their  very  feces,  and  this  court  would  not  allow  the 
respondents  to  offer  any  evidence  in  support  of*  them.  If  a 
consideration  had  really  been  paid,  pard  evidence  to  prove 
the  feet  would  be  ioadmissiUe. 

Where,  then,  is  the  necessity  of  resorting  to  a  court  of  equi- 
ty to  obtain  relief  against  conveyances,  which  are  void  of 
themselves  ?  If  a  necessity  does  exist,  it  aripes  not  from  any 
general  defect  in  the  laws,  but  from  the  peculiar  statute  in 
force  in  Rhode-Island,  which  does  not  allow  the  lands  of  a 
debtor  to  be  seiaed  or  sold  for  the  payment  of  his  debts,  so 
long  as  the  debtor  himself  may  be  found.  This  is  conceived 
to  be  the  whole  difficulty  under  which  the  orator  labors,  and 
this  difficulty  must  be  removed  by  the  legislature  of  Rhode- 
Island,  netJby  this  court. 
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It  is  my  deUy  iimi  so  far  at  vespeds  die  deeds  of  gift,  the 
orator  has  derived  no  aid  from  the  answers  of  tbe  respond* 
ents,  and  tbat  the  **  established  rules  Itmituig  the  jurisdictioD 
of  courts  require,  that  be  should  be  dismissed  from  tbe  court 
of  chancery,  and  permitted  to  assert  bis  rights  in  a  court  of 
hw«''  The  same  rule  applies  with  equal  force  to  the  other 
conveyances.  Whatever  fraud  the  otator  may  imagine,  none 
is  proved  by  the  answers  of  the  respondents,  and  if  the  ora* 
tor  has  evidence  in  his  own  possession  to  pvove  the  fraud, 
that  evidence  will  be  heard  with  the  same  patience  in  a  coort 
of  hw  as  in  a  court  of  equity. 

This  last  objection  to  tbe  jurisdiction  of  this  court,  ^what* 
ever  doobts  may  be  entertained  of  the  first)  is  made  from  a 
sincere  conviction,  that  it  applies  unanswerably  to  this  case. 
It  is  not  made  from  any  tears  entertained  by  the  respondents 
of  the  issue  of  a  contest  on  the  merits  of  the  ease.  They  do 
assert,  and  have  always  asserted,  that  tbe  conveyances  from 
Simon  Smith  to  bis  sons  andsonMn-law,  were  not  made  with 
any  fraudulent  tntenliotti  but  bona  fide  and  for  a  valuable  con- 
sideration. 

Snow  and  Seark,  for  the  platnliff,  contended  as  to  the  juris- 
diction of  tbe  court,  that  at  tbe  time  the  original  debt  was 
contracted  and  the  bilk  of  exchange  drawn,  both  the  indor* 
sers  of  these  bilk  were  citizens  of  Rhode-Isknd,  and  that  the 
indorsee  then  was  and  ever  since  had  been  a  citisen  and  in- 
habitant of  Massachusetts ;  that  all,  or  neariy  all,  the  facts  in- 
volved in  this  suit,  took  place  in  the  former  state.  And  they 
argued,  that  no  suit  by  the  indorsers  against  the  maker,  or  by 
the  second  indorser  against  the  first,  could  be  maintained  in 
Uhs  court,  whilst  all  the  parties  continued  to  be  citinens  and 
inhabitants  of  Rhode-Idand.  But  that  the  indorsee  might 
have  maintained  a  suit  against  hk  immediate  indorser,  for  as 
between  them  the  indorsement  created  a  new  contract  And 
if  the  two  indorsers  had  removed  from  Rhode^Idand,  and  be- 
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come  citizens  of  different  states  previous  to  the  suit^  there 
was  no  doubt  but  that  this  coiirt  would  have  jurisdiction  of 
any  suit  between  either  the  indorsers,  or  the  indorsee  and  in- 
dorsers,  or  drawer,  and  of  a  suit  between  the  holder  and  an  in* 
dorser,  although  the  drawer  and  both  indorsers  were  citizens 
of  Rhode-Island  at  the  time  the  bill  was  drawn,  and  at  the 
time  the  right  of  action  accrued,  and  although  all  the  mate* 
rial  facts  arose  in  that  state* 

The  present  complainant  has  prosecuted  in  the  state  court 
his  demand  on  the  bill  of  exchange,  against  Simon  Smith,  and 
has  recovered  judgment,  and  there  can  be  no  doubt,  but  that 
he  can  pursue  in  this  court  any  remedy  either  at  law  or  equity, 
which  he  has  ag^ipst  Simon  Smith,  to  recover  the  amount  of 
that  judgment 

At  the  time  of  committing  the  frauds  charged  in  the 
bill,  the  complainant  was  the  holder  of  the  drafts,  and  the 
frauds  (if  any)  were  perpetrated  to  his  immediate  injury,  and 
he  could  at  all  times  maintain  his  suit  in  law  or  equity  against 
the  perpetrators  of  this  fraud,  who  were  all  citizens  of  this 
state,  except  as  to  Simon  Smith,  who,  as  an  indorser,  could 
not  in  the  first  instance  be  sued  in  the  Circuit' Court.  But 
Smith,  being  now  liable  in  Uiis  Court  for  that  debt,  or  for  any 
act  he  has  done  to  defeat  the  payment  of  it,  and  all  the  oth- 
er parties  having  been  always  liable  in  this  court,  I  am  at  a 
loss  to  discover  any  legal  objection  to  the  jurisdiction. 

But  we  apprehend  there  can  be  no  doubt,  but  that  this 
complainant  might,  without  having  resorted  to  the  state  court 
on  his  bill  of  exchange,  have  filed  his  bill  in  equity  in  the  first 
instance  in  this  court  against  Simon  Smith  and  all  the  present 
respondents.  He  could  not,  it  is  true,  have  sued  Simon  here 
as  indorser  of  the  bill,  but  he  was  still  a  creditor  of  Simon,  and 
the  bill  would  have  been  legal  evidence  of  a  debt  on  the  trial 
of  the  bill  in  equity.  The  bill  in  equity  charges  a  fraud,  and  a 
conspiracy,  to  defraud  the  complainant,  and  if  the  fact  could 
have  been  made  out  on  the  trial,  I  apprehend,  that  the  com- 
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pUnant  would  have  been  entitled  to  a  deciee,  although  bis 
remedy  al  law  agaiott  ooe  of  the  coospiratorty  might  have 
been  proaeculed  before  the  state  court 

Af  to  tbe  preaeut  question,  we  can  perceive  no  difierence 
between  an  assignee  creditOTi  and  an  original  creditor,  or  one 
to  whom  a  promise  is  direetlj  made.  If  he  be  a  real  creditor 
at  the  time  of  tbe  supposed  fraud,  his  rights  and  bis  remedy 
•re  abundantly  snffideni  to  hold  the  delinquent  accountable. 
Indeed,  it  is  not  very  material,  whether  tbe  party  litigating 
be  a  creditor,  or  not,  at  the  time  of  the  fraud.  A  subsequent 
creditor  may  set  aside  transfers  to  defraud  prior  creditors. 
And  if  the  very  debt,  to  defeat  the  payment  of  which,  the 
fraudulent  transfers  were  made,  is  demanded  in  the  present 
suit,  it  can  avail  nothing  lo  the  fraudulent  party^  that  the  debt 
has  since  passed  into  other  hands. 

As  to  the  esisleoce  of  the  debt  against  Simon  Smitfaj  we 
believe  no  question  can  be  made  about  it  It  is  now  estab- 
lished by  judgment  of  court,  and  that  judgment  proves  it  ei- 
isted  as  a  debt  at  the  times  when  the  alleged  frauds  were 
committed. 

The  second  objection  to  the  jurisdiction  rests  on  as  fedble 
groundi  as  the  first.  The  Supreme  Court  of  the  United  States 
in  the  case  of  Ammidon  r.  Smith,  (i  Wbeaton,  447),  which 
grew  out  c^f  the  same  transactions  as  the  present,  directed 
that  the  plaintiff  had  no  remedy  at  law  upon  the  bond  given 
for  the  fiberty  of  the  jail  yard,  nor  did  they  intimate  the  ex- 
istence of  any  other  remedy  at  law.  And  when  the  Chief  Jus- 
tice remarics  in  that  case,  (pp.  458,  460)  that  there  **  was  so 
mmeh  turpitude  in  the  act  canfeaed  by  the  demurrer,"  and  that 
the  defence  was  wo  flagitiaui^  the  court  found  a  difficulty  in 
considering  it  as  a  naked  pomt  of  law,  and  that  the  jurispru- 
dence of  Rhode-Island  must  be  defective  indeed,  if  it  furnish- 
ed no  remedy  for  such  a  mischief,  I  presume  he  had  a  pretty 
direct  reference  to  the  kind  of  remedy  we  are  now  pursuing. 

The  original  demand  is  certainly  meiged  in  the  judgment. 
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the  judgment  as  to  all  proceedings  at  law,  seems  to  be  satis- 
fied by  the  issuing  of  execution,  the  commitment  of  the  body, 
and  the  execution  of  the  bond  for  the  liberty  of  the  jail  yard. 
The  only  legal  remedy,  then,  seems  to  be  confined  to  the 
bond,  and  the  court  have  decided,  that  there  is  no  remedy  at 
law  against  the  parties  to  that  bond. 

If  any  right  of  action  exists  against  these  respondents  joint- 
ly, it  must  be,  I  presume,  a  special  action  on  the  case,  charg- 
ing the  defendants  with  a  conspiracy  to  defraud,  and,  with 
having  defrauded  the  complainants.  But  admitting  this  right 
of  action  to  exist,  it  is  no  objection  to  the  present  suit.  There 
are  many  cases,  in  which  courts  of  law  and  equity  have  con- 
current jurisdiction  in  relation  to  frauds,  trust8,*and  contracts, 
and  in  perhaps  three-fourths  of  the  cases  decided  in  equity, 
the  complainant  had  some  remedy  at  law,  as  in  cases  between 
co-partners  for  the  settlement  of  their  accounts. 

In  almost  every  case  of  a  bill  filed  for  specific  performance 
of  a  contract,  the  complainant  might  sue  at  law,  and  recover 
damages. 

In  bills  filed  to  compel  the  execution  of  trusts.  In  ahnost 
all  those  cases  the  complainant  might  sue  at  law. 

In  numerous  cases  where  accounts  are  to  be  taken,  a  bill 
is  sustained,  as  a  more  convienent  mode  of  settling  them  than 
by  ajnry. 

But  where  the  bill  is  filed  to  set  aside  fraudulent  convey- 
ances, it  seems  to  be  peculiarly  the  right  and  duty  of  a  court 
of  equity  to  sustain  it,  and  for  one  plain  reason  amongst  ma- 
ny others,  because  a  remedy  or  special  kind  of  relief  is  asked, 
which  cannot  be  granted  at  law,  viz.  that  the  fraudulent  gran- 
tee be  adjudged  to  re-convey,  or  convey  to  others,  as  the 
court  shall  direct,  and  that  the  fraudulent  deed  shall  never  af- 
ter be  set  up  as  giving  any  title.  This  cannot  be  done  in  a 
trial  at  common  law,  for  although  a  jury  may  incidentally 
find  a  conveyance  fraudulent,  yet  the  deed  remains  a  subsist- 
ing deed,  and  the  title  is  still  in  the  fraudulent  grantee,  and 
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the  deed  and  the  title  under  it  may  be  re-asserted  as  often  as 
the  question  of  fiaud  is  raised  at  law,  but  a  court  of  equity 
sets  the  fraudulent  deed  aside,  or  directs  a  sale,  or  a  re-con- 
veyance by  the  grantee,  and  puts  definitively  an  end  to  all 
dispute  on  the  subject. 

And  although  some  of  the  deeds  are  voluntary,  and  void  on 
the  fiioe  of  them  as  to  creditors,  yet  this  is  no  objection  to 
equity  jurisdiction,  but  it  seems  to  be  equally  at  least  the 
right  and  the  duty  of  the  judge  in  chancery,  to  set  aside  the 
deeds,  and  dispose  of  the  property  according  to  law  and 
equity. 

But  if  the  deeds,  or  any  of  them,  are  fraudulent  and  void, 
the  grantee  is  undoubtedly  accountable  in  equity  for  the  rents 
and  profits,  and  accounts  may  be  necessary  to  be-  taken.  I 
am  not  at  present  informed  of  any  remedy  at  law,  which  the 
grantor  or  a  creditor  has  against  the  fraudulent  grantee,  for 
these  rents  and  profits.  The  grantee  is  concluded  by  his 
deed,  and  a  creditor,  or  a  purchaser  on  a  creditor's  execution, 
could  not  recover  rents  and  profits  accruing  previous  to  his 
title.  And  it  seems  peculiarly  the  province  of  equity  to  de- 
cide all  such  questions,  to  the  end,  that  full,  adequate,  and 
"complete  justice  may  be  done  to  all  parties. 

But  suppose  a  deed  should  be  partially  or  constructively 
fraudulent,  and  should  be  a  valid  security  to  a  certain  extent, 
but  not  to  one  quarter  the  value  of  the  estate  conveyed.  In 
such  a  case,  a  court  of  hw  can  pursue  no  middle  course,  but 
must  treat  the  deed  as  entirely  void,  or  as  sufficient  to  con- 
vey the  whole  estate,  and  in  either  case  injustice  might  be 
done.  Equity,  however,  can  reform,  or  rather  conform,  the 
deed  to  the  justice  of  the  case,  by  letting  it  stand  as  a  secu- 
rity for  the  first  amount,  and  decree  it  void  as  to  the  residue. 

In  all  these  cases,  I  presume  there  can  be  no  question  as 
to  the  jurisdiction  of  a  court  of  equity,  and  yet  in  all,  or  near- 
ly all,  of  them,  perhaps  the  creditor  or  creditors  may  have 
some  kind  of  remedy,  (adequate  or  inadequate)  at  common  law. 
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There  k  nothing  in  the  7th  (rf*  Oaneh,  whieb  aiBitates 
agsimC  the  pomtions  we  have  stated,  or  the  jarisdiedon  of  the 
court  to  thb  case.  AD  that  the  court  meant  to  decide^  was, 
that  when  the  bill  contains  charges  purely  legaf,  and  the 
complainant  depends  upon  the  defendant's  answer  to  ftHrntsb 
proof  of  his  equitj  ckin,  and  the  defendant  denies  etery 
thing  in  hb  answer,  the  bill  most  be  disasissed.  And  for  m 
very  plain  reason,  viz.  there  is  no  equity  charged  in  the  bill, 
and  none  diselosed  in  the  answer.  But  the  court  never  meant 
to  decide,  nor  even  to  intinmte,  that  where  suflkiettt  equity  is 
chaiged  in  the  bill,  it  is  to  be  dismissed  for  want  of  jurisdictiiMi, 
beeaoee  the  defendant  denies  th^  charges  in  his  answer,  but 
the  case  goes  on  fo  a  hearing,  and  if  the  complainant  proves 
his  equity  charges,  he  has  a  decree  notwithstanding  the  denial 
in  the  answer,  and  if  he  c^not  produce  such  proof,  the  biB  is 
dismissed  not  for  want  of  jurisdietion,  but  for  want  of  proof. 
If , therefore,  ht  this  case  the  complainant  has  charged  no  mat- 
ter in  hts  bill  entitRng  trim  to  refief,  and  if  the  defendants  in 
their  answers  have  diselosed  none,  we  admit  the  bill  must  be 
dismissed ;  but  if  the  charges  embrace  matter  entitKng  the 
complainant  to  relief  if  true,  the  case  is  no  doubt  completeif 
within  the  jurisdiction  of  the  court,  and  the  decree  must  de* 
pend  upon  the  proof. 

As  to  the  evidence  of  fmud  it  is  contended,  that  all  the 
circumstances  in  the  case  prove,  that  the  conveyances  wei« 
made  by  Smith  for  the  purpose  of  deAraudiiig  his  crBdiloia, 
and  were  not  htmafide  as  they  purported  to  be.  He  eonveyed 
away  aB  his  estate  both  real  and  personal,  and  threw  him- 
self and  wife,  in  their  old  age,  i^on  the  charity  of  the  world. 
The  conveyances  were  all  made  to  bis  own  cMldren,  and 
very  nearly  at  the  same  time,  and  before  witnesses  who  be- 
longed to  file  family.  These  conveyances'  were  mode  at  tfie 
time  suitr  were  pending  against  Smith.  There  were  no  set- 
tlements, eompufatibus',  or  receipts,  maifc  ov  given  at  die 
time.    These,  and  afi  the  other  festfarea  of  the  trunaelioD, 
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clearly  demonstrated,  that  the  conveyances  were  a  mere  cover 
to  protect  these  lands  from  the  creditors  of  Smith. 

If  the  court  is  satisfied,  that  the  transactions  were  fraudu- 
lent, it  can  afford  the  plaintiff  Bean,  ample  remedy,  by  set- 
ting aside  the  fraudulent  deeds.  1  John.  Cha.  Rep.  478;  2 
John.  297.  It  may  order  the  property  to  be  sold  to  pay  the 
plaintiff.  Sands  v.  Codwise,  4  John.  Rep.  600;  3  John. 
Chan.  Rep.  481.  507. 

If  the  land  is  sold  to  bona  fide  purchasers,  the  fraudulent 
grantee  is  liable  for  the  value.     1  Mod.  260. 

Deeds  fraudulent  on  the  part  of  the  grantor  may  be  set 
aside,  though  bona  fide  as  to  the  grantee.  2  John.  Chan. 
Cas.  42.  — 14  Ves.  jr.  289. 

A  bona  fide  purchaser  from  a  fraudulent  grantee,  acquires 
no  title  by  the  conveyance,  againsi  the  creditors  of  the  fraud- 
ulent grantor.    3  John.  Chan.  Rep.  378.  —  1  Day,  527. 

If  the  grantor  was  fraudulent  the  grantee  must  suffer  the 
consequences,  and  is  accountable  for  the  rents  and  profits. 

Simon  Smith,  senior,  in  this  case  deposited  his  property  in 
the  hands  of  his  children,  so  that  he  might  be  enabled  to  take 
the  poor  debtor's  oath.  Are  they  not,  therefore,  to  be  con- 
sidered as  trustees  for  the  benefit  of  his  creditors?  The  fee 
is  in  them  not  to  their  own  use,  but  in  trust  for  creditors. 
Equity  will  order  the  trust  estate  to  be  sold.  In  this  case 
the  court  may  order  the  estates  conveyed  to  the  children  of 
Smith,  to  be  sold  to  pay  his  debts,  or  may  decree  against  them 
as  trustees  personally  for  the  value  of  the  estates  and  the  rents 
and  profits,  or  order  the  complainant's  debts  to  be  paid. 

Whipple  in  reply.  It  is  deemed  unnecessary  to  answer 
most  of  the  authorities  cited.  The  principles  are  correct 
with  some  exceptions,  but  their  applicability  is  denied.  That 
a  bona  fide  purchaser  for  a  valuable  consideration,  should  suf- 
fer for  the  fraudulent  intentions  of  the  grantor,  is  so  repug- 
nant to  common  sense,  that  it  is  extraordinary,  that  so  great 

VOL.   IT.  23 


RHODE-ISLAND, 


Bean  v.  Smith  aod  others. 


a  man  as  Chancellor  Kent,  with  all  his  attachment  Ito  author- 
ity, should,  for  a  moment,  have  doubted  about  it  With  his 
usual  frankness,  however,  he  corrects  himself  in  the  3d  vol. 
378  John.  Ch.  Cases.  The  only  question  is,  whether  the 
deeds  were  taken  by  the  grantees  bona  Jidcy  and  with  a  view 
to  secure  themselves,  or  to  aid  the  grantor  in  delaying  and 
defrauding  creditors.  This  is  a  matter  of  evidence  rather 
than  law.  That  the  grantor  meant  to  prefer  particular  cre-r 
ditors  cannot  be  doubted.  That  he  paid,  what  he  called  his 
private  debts,  by  transferring  real  estate  at  .fr<Mn  ten  to  twenty 
per  cent  above  its  value,  is  fully  proved.  The  residue  he 
chose  to  give  away  rather  than  retain.  That  he  Jiad  a  right 
to  prefer  creditors,  whose  debts  originated  in  hard  labor  and 
money  advanced,  to  those  who  speculated  upon  his  misfor- 
tunes, and  bought  up  Gloucester  bills  at  from  60  to  70  per  cU 
discount,  as  they  themselves  prove,  cannot  be  denied,  Prec. 
in  Ch.  105.  —  1  Fonb.  277.  The  grantor  in  1809,  owed  debts 
to  the  amount  of  $  1 9,540.  In  payment  of  those  debts  he  cour 
veyed  lands  to  the  value  of  $13,500.  The  other  conveyan- 
ces were  voluntary. 

Can  the  court  order  a  sale  of  the  land  conveyed  by  deeds 
of  gift  ?  It  is  difficult  to  tell,  what  a  court  of  chancery  can  or 
cannot  do.  All  the  power  which  the  chancery  in  England 
at  present  possesses,  has  its  origin  in  the  decrees  of  the  chan- 
cellor, not  in  the  statutes  of  the  realm  or  the  usages  of  the 
people.  And  the  boast  of  their  learned  writers,  that  com- 
mon law  is  common  usage,  is  just  as  true,  as  that  the  chan- 
cellor of  England  is  bound  by  a  fixed  and  stubb9m  rule.  The 
power  of  the  chancellor  has  been  increasing  from  time  to 
time,  and  every  new  chancellor  establishes  new  rules  in  ad- 
dition, and  sometimes  in  opposition,  to  old  ones,  and  at  this 
day  none  but  those,  whose  ardent  attachment  to  the  law 
blinds  their  better  judgment,  will  contend,  that  the  chancel- 
lors of  England  for  the  last  century,  have  been  bound  by  aiiy 
rules  but  those  of  their  own  making.    They  have  none  of 
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them  as  yet  established  the  precedent  of  selling  real  estate 
for  the  payment  of  debts,  unless  by  virtue  of  the  contract  of 
the  parties.  In  this  country  it  may  be  done  by  the  chancel- 
lors of  those  states,  the  laws  of  which  authorize  such  a  pro- 
ceeding. The  laws  of  Rhode-Island  are  opposed  to  such  a 
sale,  and  it  is  submitted  with  confidence,  that  the  statute  of 
the  United  States  has  not  conferred  the  power  on  this  court. 
General  chancery  powers  are  given  in  all  cases,  where  a  re- 
medy may  not  be  had  at  law.  And  it  follows  conclusively, 
that  this  court  does  not  possess  the  power,  unless  the  chan- 
cellor of  England  also  does. 

It  is  believed,  that  no  case  can  be  found  of  a  voluntary 
grantee^ 8  being  made  a  trustee.  It  is  a  case  of  actual^  not 
constructive  fraud,  that  has  called  forth  such  strange  decisions. 
It  was  formerly  thought,  that  a  man  could  not  be  made  a 
trustee  without  his  own  consent.  It  has  been  often  decided, 
that  the  court  of  chancery  has  no  power  to  punish  for  a  fraud, 
and  yet  they  decide,  that  a  grantee  shall  be  made  a  trustee, 
and  shall  convey  to  creditors,  and  in  default  of  complying 
with  the  decree  imprisonment  follows.  This  would  appear 
to  be  punishing  a  man  for  a  fraud,  although  it  is  called  pun- 
ishment for  contempt  of  court.  This  power  in  its  operation 
would  be  very  partial  arid  unjust,  as  it  would  give  to  creditors 
in  other  states,  control  over  the  real  estate  of  their  debtors  in 
Rhode-Island,  which  Rhode-Island  creditors  do  not  possess. 

STORY,  J.  A  preliminary  objection  has  been  taken  to  the 
jurisdiction  of  the  court,  upon  two  grounds,  1.  That  the  plain- 
tiff claims  as  assignee  of  a  chose  in  action,  on  which,  inde- 
pendent of  such  assignment,  no  suit  could  be  sustained  in  this 
court.  2.  That  there  is  a  complete  and  adequate  remedy  at 
law,  and  therefore  no  reason  for  the  interposition  of  a  court 
of  equity. 

The  suit  is  between  citizens  of  different  states,  and  plainly 
within  the  general  jurisdiction  of  the  Circuit  Court,  unless  it 
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falls  within  the  restrictive  clause  of  the  11  th  section  of  the 
judiciary  act  of  1789,  ch.  20,  which  declares,  that  the  Circuit 
Court  shall  "  not  have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note,  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecu- 
ted in  such  court  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change." The  bills  in  which  the  transactions  disclosed  in 
the  present  case  originated,  were  drawn  by  a  person  resident 
in  one  state,  upon  a  person  resident  in  another  state,  and 
whether  they  be  foreign  or  inland  bills  in  the  sense  of  the 
statute,  is  a  question  worthy  of  serious  deliberation,  upon 
which  much  contrariety  of  opinion  has  been  entertained.  As 
this  question  has  not  been  argued  at  the  bar,  and  is  not  indis- 
pensable to  a*  correct  decision  of  this  case,  I  pass  it  over  witb 
the  single  remark,  that  I  do  not  wish  to  be  understood  as  ac- 
quiescing in  the  doctrine,  that  bills  drawn  in  one  state  upon 
drawees  living  in  another  state,  are  to  be  deemed  inland  bills. 
I  entertain  great  doubts  as  to  the  correctness  of  that  doctrine, 
and  am  not  alone  in  these  doubts,  and  before  I  come  to  a  de* 
cision,  I  should  choose  to  hear  the  question  fully  discussed 
with  all  the  learning  and  principles  that  belong  to  it. 

The  present  suit  is  not  brought  upon  any  bills  of  exchange, 
but  at  most  upon  a  judgment  rendered  in  favor  of  the  plain- 
tiff against  Simon  Smith,  one  of  the  defendants,  upon  certain 
protested  bills  of  exchange,  indorsed  by  Simon  Smith,  in  the 
state  court  of  Rhode-Island.  The  chose  in  action  has  there- 
fore passed  in  remjudicatem ;  and  so  far  as  Simon  Smith  is 
concerned,  is  absorbed  and  extinguished  by  the  judgment 
The  claim  of  the  plaintiff  is  not  now  in  virtue  of  any  assign- 
ment, but  of  a  direct  judgment  in  his  favor ;  and  if  the  suit 
were  now  at  law  upon  the  judgment  itself,  there  cannot  be  a 
doubt  of  the  jurisdiction  of  this  court  to  sustain  it.  In  de- 
ciding on  its  jurisdiction,  the  court  can  only  look  to  the  im- 
mediate ground-work  of  the  suit,  not  to  any  remote  or  col- 
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lateral  considerations  in  which  it  had  its  origin*  It  is  no  ob- 
jection to  the  jurisdiction,  that  at  some  anterior  period  the 
transaction  assumed  a  shape  not  within  the  reach  of  that  ju- 
risdiction. It  is  sufficient,  if  it  has  now  become  so  modified  by 
the  act  of  the  parties,  or  by  the  principles  of  law,  that  juris- 
diction now  rightfully  attaches. 

Taking,  then,  the  case  in  the  most  favorable  view  for  the 
argument  of  the  defendants'  counsel,  it  is  a  suit  upon  a  judg- 
ment between  citizens  of  different  states,  and  does  not  fall 
within  the  statute  prohibition.  But  in  truth,  the  suit  is  not, 
strictly  speaking,  founded  solely  upon  a  judgment  The 
judgment  is  collateral.  It  forms  an  ingredient,  and  an  essen- 
tial ingredient,  in  the  case ;  but  it  is  not  the  whole  of  the 
case.  The  plaintiff  seeks  for  relief  against  fraudulent  con- 
veyances of  property,  executed  by  the  defendant  Simon  Smith, 
to  the  other  co-defendants,  for  the  alleged  purpose  of  defeat- 
ing the  plaintiff  of  his  just  rights  as  a  creditor  under  the  judg- 
ment It  is  these  fraudulent  conveyances  which  constitute 
the  immediate  ground-work  of  the  suit,  and  so  far  as  respects 
all  the  defendants,  except  Simon  Smith,  the  sole  ground-work 
of  the  suit  They  were  never  liable,  either  upon  the  origin- 
al bills  or  judgment,  nor  had  the' plaintiff  any  claim  against 
them,  in  his  mere  character  as  assignee.  If  they  are  liable  to 
tiim  at  all,  it  is  because  they  are  parties  to  a  meditated  fraud 
to  his  injury,  or  as  trustees  holding  property  for  his  use.  His 
right  to  sue  them,  is  not  a  right  which  once  vested  in  anoth- 
er person,  and  has  passed  to  him  by  assignment  It  is  a  right, 
which  originally  sprung  up  after  the  assignment  to  him,  and 
from  new  transactions.  And  the  same  observations  apply  with 
equal  force  to  Simon  Smith.  It  is  not  his  liability  to  the  plaintiff 
under  the  original  assignment  of  the  bills  of  exchange  indorsed 
by  Simon  Smith,  that  is  now  in  question,  and  is  now  sought 
to  be  enforced ;  but  a  new  right  collateral  to  that,  growing 
out  of  a  direct  judgment  between  the  parties,  and  an  assert- 
ed finiud  injurious  to  the  plaintiff,  which  has  been  devised  to 
S3* 
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avoid  the  satisfaction  of  that  judgment.  It  b  perfectly  clear, 
that  the  statute  never  contemplated  an  exclusion  of  jurisdic- 
tion in  cases  where  a  mere  negotiable  instrument,  or  chose 
in  action,  was  mixed  up  in  the  ingredients  of  the  case  ;  but 
where  that  chose  in  action  constituted  the  sole  cause  of  ac- 
tion, and  the  assignment  constituted  the  whole  ground  of 
the  plaintiff^s  right  I  have  no  difficulty,  therefore,  in  over- 
ruling this  objection  to  the  jurisdiction  of  the  court,  for  the 
reasons  already  stated,  although  the  other  arguments  of  the 
plaintiff's  counsel  would,  in  case  of  any  doubt,  have  been  en- 
titled to  great  consideration. 

The  other  objection  is  not  so  much  to  the  competency  of 
the  court,  as  in  the  nature  of  a  demurrer  to  the  bill  for  want 
of  equity.  Much  stress  has  been  laid  upon  that  clause  of  the 
judiciary  act  of  1789,  ch.  20,  <§>  16,  which  declares,  ^'  that 
suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States,  in  any  case  where  plain,  adequate  and  com- 
plete remedy  may  be  had  at  law.''  I  take  this  clause  to  be 
merely  affirmative  of  the  general  doctrine  of  courts  of  equi- 
ty, and  in  no  sense  intended  to  narrow  the  jurisdiction  of  such 
courts.  It  has  been  repeatedly  held  by  the  Supreme  Court, 
that  the  equity  jurisdiction  of  the  courts  of  the  United  States, 
does  not  depend  upon  what  is  exercised  by  courts  of  equity, 
or  courts  of  law,  in  the  several  states ;  but  depends  upon 
what  is  a  proper  subject  of  equitable  relief  in  courts  of  equi- 
ty in  England,  the  great  reseivoir  from  which  we  have  ex- 
tracted our  principles  of  jurisprudence  ( 1 ).  If,  therefore,  a  bill 
of  this  sort,  states  a  case  properly  within  the  cognizance  of 
courts  of  equity,  according  to  the  general  doctrines  of  their 
jurisprudence,  I  should  have  no  difficulty  in  overruling  this 
objection,  although  the  state  courts  of  Rhode-Island,  might 
afford  some  sort  of  remedy  at  law  to  aid  the  plaintiff.  There 
are  many  cases  in  which  courts  of  law  and  equity  exercise  a 

(1)  Robinson  v,  Campbell,  3  Wheat  212,  221 ;  United  States  v.  How 
land,  4  Wheaton,  106,  ]  15. 
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concurrent  jurisdiction,  and  the  judiciary  act  never  intended 
to  disturb  that  jurisdiction.  In  such  cases,  it  is  supposed  that 
the  remedy  at  law  is  not  adequate  and  complete  for  all  the 
purposes  for  which  the  plaintiff  may  claim  relief  (2).  There 
cannot  be  a  doubt,  that  this  bill  states  a  case,  which  is  en- 
tirely fit  and  proper,  if  it  be  proved,  for  the  interference  of  a  * 
court  of  equity.  Nothing  is  more  common,  than  for  courts 
of  equity,  upon  bills  filed  for  the  purpose,  to  set  aside  con- 
veyances made  to  defraud  judgment  creditors.  It  is  a  case 
peculiarly  belonging  to  its  jurisprudence,  and  adequate  and 
complete  relief  cannot  be  obtained  at  law  (3). 

But  I  go  yet  farther  in  the  case  now  before  the  court,  and 
affirm  not  only  that  the  bill  presents  a  case  of  equitable  ju- 
risdiction ;  but  that  under  the  peculiar  laws  of  Rhode-Island, 
which  do  not,  except  in  a  few  specified  cases,  make  lands 
liable  for  debts,  there  is  no  remedy,  at  least  no  adequate  re- 
medy at  law ;  and  that  if  the  plaintiff  be  entitled  to  any  re- 
lief, he  must  seek  it  exclusively  in  a  court  of  equity.  The 
case  is  wholly  unlike  that  to  which  the  Supreme  Court  al- 
luded in  the  language  cited  at  the  bar,  from  Russell  v.  Clarke's 
executors  (4).  The  language  there  used,  supposes  that  the  bill 
states  no  case  for  equitable  relief,  but  onl]^  asks  for  a  discov- 
ery on  which  to  found  equitable  relief;  and  if  the  answer  dis- 
closes none,  then  as  neither  bill  nor  answer  shows  any  title 
to  such  relief,  the  parties  must  be  dismissed  to  their  remedy 
at  law.  Here  the  bill  does  state  a  case  for  equitable  re- 
lief ;  and  though  the  answers  of  some  of  the  defendants  deny 
the  facts  on  which  that  relief  is  sought,  that  is  a  question,  not 
of  jurisdiction  but  of  proof.     As  to  some  of  the  parties  the 

(2)  Herbut  v.  Uren,  7  Cranch,  370, 37& 

(3)  Cooper  Eq.  PI.  148 ;  1  £q.  Abrid.  77,  pi.  13 ;  Smitkins  v.  Lewis, 
1  Vem.  398 ;  Mountford  v.  Taylor,  6  Ves.  788 ;  Bennett  o.  Mtis- 
grave,  2  Yes.  51 ;  3  B&c.  Abrid.  Fraad,  D. ;  Com.  Dig.  Chancery,  3 

.M.;  Id.  Covin.  B.  2 ;  Bennett  o.  Mosgrave,  2  Yes.  51. 

(4)  7  Cranch,  69, 89. 
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bill  is  confessedly  true,  for  they  claim  under  voluntary  deeds 
of  gift,  which  the  law  deems  fraudulent  as  to  creditors. 

We  may  then  dismiss  any  &rther  consideration  of  the  pre- 
liminary questions  of  jurisdictioii,  and  pass  to  the  merits  of 
the  case  as  they  stand  disclosed  in  the  pleadings  and  evi* 
dence. 

Before,  however,  proceeding  to  this  discussion,  it  may  be 
as  well  to  dispose  of  another  point  urged  at  the  bar,  and  which 
is  of  vast  practical  consequence  ;  I  mean  the  doctrine,  that  a 
bcnajide  purchaser  for  a  valuable  consideration,  without  no- 
tice, cannot  protect  the  estate  in  his  own  hands,  against  cre- 
ditors, where  he  derives  his  title  to  the  estate  through  a  gran- 
tee to  whom  it  was  originally  conveyed  for  the  purpose  of 
defrauding  the  creditors  of  the  first  grantor.  This  doctrine 
is  certainly  supported  by  high  authority  of  a  recent  date,  and 
the  cases  cited  at  the  bar  are  fully  in  point.  Until  I  had  pe- 
rused these  cases,  I  am  free  to  confess,  that  I  was  not  aware 
that  there  was  in  this  respect  any  difference  between  the  op- 
eration of  the  statute  of  13th  of  Elizabeth,  (ch.  5,)  which 
avoids  conveyances  made  in  fraud  of  creditors,  and  that  of 
the  27th  of  Elizabeth,  (ch.  4,)  which  avoids  conveyances 
made  in  fraud  of  subsequent  purchasers.  An  unbroken  cur- 
rent of  authorities  establishes  beyond  question,  that  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice, 
shall  hold  the  estate,  notwithstanding  he  claims  through  a 
grantee  to  whom  it  had  been  conveyed  in  fraud  of  purchas- 
ers (5).  But  Mr.  Chancellor  Kent  has  held,  in  Roberts,  &c. «. 
Anderson  (6),  that  the  same  doctrine  does  not  apply,  where 
•there  has  been  a  conveyance  to  defraud  creditors.  If  this  be 
so  it  is  certainly  a  departure  from  the  general  doctrine  of 


<5)  1  Favel.  Eq.  b.  1,  ch.4,  §  13,  note  f.  p.  278 ;  Roberts  Fraud.  Con- 
vey, ch.  4,  §  10,  p.  4d6;  Prodger^  v.Langfaam,  1  Siderf.  133;  New- 
port's Case,  Skinner's  Rep.  423,  a  C. ;  3  Lev.  387;  Doe  v.  Hartyr,  4 
Bos.  and  Pull.  332. 

(6)  3  John.  Ch.  R.  371. 
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courts  of  equity,  on  the  subject  of  bona  Jide  purchasers  with- 
out notice.  So  solicitous  are  courts  of  equity  to  preserve  the 
rights  of  persons  in  this  predicament,  that  Lord  Chancellor 
Loughborough,  in  Jerrard  o.  Saunders  (7),  emphatically  declar- 
ed that  against  them  the  court  would  not  take  the  least  step 
imaginable.  They  are  not  only  treated  as  favorites  of  courts 
of  equity,  but  the  common  law  in  many  instances,  holds  their 
titles  good,  although  in  the  hands  of  the  original  grantees, 
the  titles  were  infected  with  the  taint  of  fraud,  or  other  ana- 
logous infirmity  (8).  If,  therefore,  the  doctrine  is  to  stand,  it 
must  stand  either  as  an  exception  founded  upon  public  poli- 
cy ;  or  upon  the  positive  provisions  of  the  statutes  of  13th 
and  27th  of  Elizabeth.  As  to  public  policy,  it  remains  to  be 
demonstrated  that  it  would  be  essentially  promoted  by  the 
alleged  exception  ;  at  least  it  does  not  strike  one,  that  there 
is  any  general  reasoning  on  this  head,  which  would  not  apply 
with  equal  force  to  subsequent  purchasers,  as  well  as  to  cre- 
ditors. There  is  the  same  injustice  and  mischief  in  allowing 
a  subsequent  purchaser  without  notice  from  the  fraudulent 
grantor^  to  be  defeated  in  his  rights  by  a  prior  conveyance 
to  a  like  purchaser  from  the  fraudulent  graniee,  as  in  the  an- 
alogous case  affecting  creditors.  The  ground  cannot  be,  that 
in  the  former  case  the  conveyance  is  voluntary,  and  takes  ef- 
fect between  the  parties  and  their  representatives,  for  that  is 
equally  true  as  to  conveyances  in  fraud  of  creditors.  The 
real  ground  of  the  doctrine  must  be,  that  where  the  parties 
are  equally  innocent  and  equally  meritorious  in  their  titles, 
the  law  will  give  a  preference  to  that  title  which  has  a  pri- 
ority in  point  of  time.    Upon  the  maxim  qui  prior  est  in  tern" 

r 

(7)  2  Yes.  jr.  454,  458;  Coop.  Eq.  PI.  281 ;  and  see  Bassett  v.  Nos- 
worthy  Cas.  temp.  Finch.  102 ;  2  Fonbl.  Eq.  b.  3,  ch.  3,  §  3,  p.  307. 

(8)  Com.  Dig.  Covin.  B. ;  FrodgerB  v.  Langham,  1  Sid.  133 ;  Wood- 
cock's Case,  33,  H.  6,  14;  Shepp.  Touch.  66;  Hobart  R.  166;  Bing- 
ham's Case,  2  Co.  91,  94 ;  Gibbs  v.  Chase,  10  Mass.  R.  125;  Jackson 
V.  Henry,  10  John.  R.  185;  Jackson  v.  Walsh,  14  John.  R.407;  1  Fonbl. 
£q.ch.4,§ll,note(Y]p.268. 
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pore  potior  est  in  jure.  A  conveyance  to  defraud  purcha- 
sers, or  to  defraud  creditors,  is  not  ^'  utterly  void/'  as  has 
been  sometimes  supposed,;  it  conveys  the  estate  effectually 
as  between  the  parties  and  their  representatives ;  and  the  es- 
tate may  be  maintained  against  all  persons  but  those  whom  it 
was  intended  to  defraud.  The  grantor  himself  cannot  con- 
vey the  same  title  to  any  mere  volunteer,  nor  can  he  avoid 
his  own  grant  in  his  own  fevor ;  nor  can  a  mere  stran- 
ger contest  the  validity  of  the  conveyance  (9).  The  estate, 
therefore,  passes  toties  quoties  by  every  subsequent  conveyance, 
and  it  is  good  against  all  the  world,  except  creditors  and  pur- 
chasers, in  the  possession  of  every  successive  grantee,  even  with 
notice  of  the  fraud.  Mr  Chancellor  Kent  says  (10),  that  <Mf 
the  fraudulent  grantee  be  enabled  to  sell,  the  grantor  cannot  call 
those  proceeds  out  of  his  hands."  This  is  very  true ;  but 
neither  can  he  recall  the  land  itself,  or  avoid  his  own  grant. 
He  adds,  <<  and  the  grantee  can  either  appropriate  them  to 
his  own  use,  or  to  the  secret  trusts  upon  which  the  convey- 
ance was  made."  And  he  thence  deduces  the  conclusion,  that 
<<  there  is  more  danger  of  abuse,  and  that  the  object  of  the  sta- 
tute could  be  more  easily  defeated  in  the  one  case  (i.  e.  of 
creditors)  than  in  the  other,"  (i.  e.  of  purchasers).  It  may  be 
asked  of  that  eminent  judge,  whether' the  doctrine,  here  as- 
serted, be  correct  ?  Is  it  true,  that  the  grantee  can  appropri- 
ate the  proceeds  of  a  sale  to  his  own  use,  or  to  the  secret  trusts 
of  the  fraudulent  conveyance  against  a  judgment  creditor  ? 
Will  not  a  court  of  equity  decree,  that  the  fraudulent  gran- 
tee shall  account  to  the  judgment  creditor  for  the  amount  of 
the  proceeds  of  the  sale,  cdnsidering  them  as  a  mere  substi- 
tution for  the  original  fund  ?  It  appears  to  me,  tliat  such  a 
course  is  within  the  established  doctrine  and  practice  of  the 

(9)  Roberts  Fraud.  Conv.  ch.  4,  §  10,  p.  498 ;  Dame  Burg's  Case, 
Moore,  602;  Fonbl.  Eq.  6, 1,  ch.  4,  §  12,  p.  STJ,  Note. 

(10)  Robejts  V.  Anderson,  3  John.  Ch.  R.  371, 378. 
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court.  Equity  will  permit  a  creditor  of  an  estate  to  sue  the 
debtor,  where  there  is  collusion  between  the  latter  and  the 
executor  (11)';  a  fortiori  it  will  sustain  a  suit  where  the  very 
fund  appropriated  by  law  for  the  payment  of  the  debt,  ia 
withheld  by  a  fraudulent  grantee  (12).  If,  then,  the  reasoning 
of  the  learned  judge  on  this  pcMnt,  proceeds  upon  principles 
which  are  inadmissible,  the  conclusion  drawn  from  those  prin- 
ciples, may  well  be  doubted.  No  peculiar  principle  of  pub- 
lic policy  has  been  shown  to  exist  in  respect  to  creditors, 
which  entitles  them  to  a  preference  over  other  bona  fide  pur- 
chasers. They  stand  in  truth  in  the  character  of  purchasers 
for  a  valuable  consideration,  and  not  above  them.  The  ana- 
logies of  the  law  do  not  support  any  peculiar  distinction  in 
their  favor.  The  policy  of  the  law  generally,  is  to  support 
hona  fide  purchasers  for  a  valuable  consideration  in  the  titles 
acquired,  and  this  policy  is  at  least  as  ancient  as  Woodcock's 
case,  in  33  Hen.  6.  14,  where  a  conveyance  from  a  fraudu- 
lent grantee  to  such^  purchaser,  was  permitted  to  defeat 
highly  meritorious  and  legal  claims.  The  great  object  of  the 
law  is  to  afford  certainty  and  repose  to  titles  honestly  acquir- 
ed. It  is  of  no  public  utility  to  destroy  titles  so  acquired,  on 
account  of  the  taint  of  a  prior  secret  fraud,  which  was  unsus- 
pected and  unknown,  and  which  probably  no  diligence  could 
detect.  If  the  creditor  of  the  original  grantor  be  cheated  by 
holding  such  titles  valid,  the  innocent  purchaser  would  be  no 
less  cheated  by  holding  them  void.  And,  therefore,  the  com- 
mon law,  which  leans  to  equity,  is  unwilling  to  visit  upon  in- 
nocent persons,  the  consequences  of  fraud.  It  enables  them 
to  hold  estates  acquired  bona  fide  for  a  valuable  consideration, 
pvatged  of  the  anterior  fraud  that  infected  the  title. 

(11)  Benfield  9.  Solomons,  9  Ves.  77,  85;  Alsager  v.  Rowley,  6  Ves. 
748 ;  Doran  v.  Simpaon,  4  Ves.  jr.  651. 

(18)  See  Handricks  v.  Robinson,  2  John.  Ch.  R.  283 ;  and  see  Rob. 
Freud.  Conv.  ch.  4,  §  10,  p.  502 ;  Gore  v.  Brazer,  3  Mass.  541 ;  3  Po- 
thier's  Pand.  lib.  42,  tit  8,  art.  3,  §  24,  p.  195. 
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Then  as  to  the  statutes  of  13th  and  27th  of  Elizabeth.  In 
their  most  material  provisions,  they  have,  in  modern  times, 
been  held  as  merely  affirmative  of  the  common  law  (13);  and 
one  should  cautiously  put  upon  them  any  construction,  which 
implies  a  departure  from  that  law.  In  the  only  case,  where 
such  a  departure  under  the  27th  of  Elizabeth,  has  been  tole- 
rated, I  mean  in  respect  to  the  rights  of  a  subsequent  purcha- 
ser fvith  notice,  to  set  aside  a  voluntary  conveyance,  courts 
and  jurists  in  modern  times,  have  felt  the  difficulty  of  sustain- 
ing that  doctrine  upon  any  sound  principles,  where  the  vo- 
luntary conveyance  is  not  a  meditated  fraud ;  and  if  the  point 
were  new,  it  would  be,  I  had  almost  said,  immoral  to  adopt 
it.  It  stands  drily  upon  authority,  and  we  bow  to  it  neither 
with  reverence  nor  affection.  ^ 

The  statute  of  13th  of  Elizabeth  (ch.  5),  in  the  first  .sec* 
tion,  declares,  that  all  and  every  feoffinent,  gift,  grant,  aliena- 
tion, bargain,  and  conveyance  of  lands,  &c.  goods,  &c.  made 
with  intent  to  delay,  hinder,  or  defraud  creditors  and  others, 
of  their  just  actions,  suits,  debts,  &c.  <'  shall  be  from  henceforth 
deemed  and  taken  only  as  against  that  person  or  persons,  his 
or  their  heirs,  &c.  executors,  &c.  whose  actions,  suits,  debts, 
&c.  by  such  guileful,  covinous,  or  fraudulent  devices  and  prac- 
tices as  aforesaid,  are,  or  shall,  or  might  be  in  any  wise  disturb- 
ed, hindered,  delayed  or  defrauded,  to  be  clearly  and  utterly 
void,  frustrate,  and  of  none  effect."  The  sixth  section  of  the 
same  statute,  contains  a  proviso,  that  ^'  this  act,  or  any  thing 
therein  contained,  shall  not  extend  to  any  estate  or  interest  in 
lands,  &c.  goods,  &c.  had,  made,  conveyed,  or  assured,  or 
thereafter  to  be  had,  made,  conveyed,  or^sured,  which  estate 
or  interest  is,  or  shall  be,  upon  good  consideration,  and  bona  fide 
lawfully  conveyed  or  assured  to  any  person  or  persons,  or  bo- 
dies politic  or  incorporate,  not  having,  at  the  time   of  such 

(13)  Cadogan  v.  Eenaett,  Cowp.  432.  434 ;  Sands  v.  Codwise,  4  John, 
R.  536, 596  *,  HamiltoD  i;.  Rassell,  1  Cranch  R.  316. 
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conveyance  or  assurance  to  them  made,  any  manner  of  notice 
or  knowledge  of  such  covin,  frauds  or  coUunon,  as  is  aforesaid?'* 
It  is  observable,  that  this  proviso  does  not  use  the  expression, 
feoffment,  gift,  or  grant,  &c.  but  estate  and  interest,  and  that 
there  is  not  a  syllable  in  it,  which  points  to  any  estate  or  in- 
terest derived  directly  from  the  fraudulent  grantor,  any  more 
than  from  the  fraudulent  grantee.  The  language  in  its  just  in- 
terpretation, applies  equally  well  to  an  estate|derived  from 
either.    And  it  would  be  somewhat  strange,  ilf  it  were  intend- 
ed merely  to  apply  to  an  estate  or  interest  derived  from  the 
grantor.     In  the  first  place,  if  such  estate  or  interest  was  6e- 
fore  the  fraudulent  conveyance,  it  is  manifest,  that  it  could 
not  be  affected  by  it,  in  any  manner  whatsoever.    In  the 
next  [dace,  if  it  were  after  such  conveyance,  then  by  except- 
ing such  cases  from  the  operation  of  the  act,  it  would  leave 
such  estate  or  interest,  exactly  where  the  act  found  it,  to  be 
judged  of  according  to  the  rules  of  the  common  law.     And  if 
the  common  law  would  give  effect  to  such  second  grant  as 
against  creditors,  (as  would  probably  now  be  held)  then  the 
creditors  would  be  just  as  much  defrauded,  as  they  would  be 
by  a  second  grant  of  the  grantee,  being  held  valid.     For  if 
the  second  grant  of  the  grantor  could  convey  a  good  title  di- 
recthjy  and  purged  of  the  fraud,  the  public  mischief  would  be 
quite  as  great,  as  if  he  conveyed   indirectly  through    the 
medium  of  his  fraudulent  grantee.    If,  on  the  other  hand,  as 
it  seems  to  be  thought,  the  old  law  stood  (14),  the  second  grant 
from  the  grantor  could  not  avoid  the  first  grant,  then  there 
would  be  still  less  reason  to  suppose,  that  the  proviso  meant 
to  save  only  an  estate  or  interest  derived  from  the  grantor, 
which  the  law  held  utterly  defective  and  inoperative. 

There  seems,  then,  no  reason  founded  on  the  intent  of  the 
statute,  why  the  language  should  be  held  less  comprehensive 
in  its  operation  than  the  terms  import. 

(14)  See  Halsey's  Case,  Lane  105 ;  Upton  v.  Bassett,  Cro.  Eliz,  445. 
VOL.  IV.  24 
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Then;  as  to  the  statute  of  27th  Elizabeth,  ch.  4.  The  first 
section  declares  all  and  every  conveyance,  gifts,  grants,  &c. 
of  lands,  &c.  made  for  the  intent  to  defraud  and  deceive  such 
person  or  persons,  &c.  as  have  purchased,  or  shall  thereafter 
purchase,  in  fee  simple,  &c.  the  same  lands,  &c.  "  shall  be 
deemed  and  taken  onljfas  against  that  person  and  persons,  &c^ 
his  and  their  heirs,  &c.  and  against  all  and  every  other  per- 
son and  pei#)^,  lawfully  having  or  claiming  by,  from,  or  un- 
der them,  or  any  of  them,  which  shall  have  purchased  or 
shall  thereafter  so  purchase  for  money,  or  other  good  consid- 
eration, the  same  lands,  &c.  to  be  utterly  void,  frustrate,  and 
of  none  effect."  Then  comes  a  proviso  in  the  4th  section, 
'<  that  this  act  or  any  thing  therein  contained,  shall  not  extend, 
or  be  construed  to  impeach,  defeat,  make  void,  or  frustrate, 
any  conveyance,  &c.  assurance,  grant,  &c.  estate,  interest^ 
&c.  of  any  lands,  &c.  heretofore  at  any  time  had  or  made,  or 
hereafter  to  be  had  or  made,  upon  or  for  good  consideration, 
and  bona  fide  to  any  person  or  persons,  &c."  And  another 
proviso  in  the  sixth  section  extends  the  same  protection  to 
every  ^^  lawful  mortgage  made  or  to  be  made  bona  fide,  and 
without  fraud  or  covin  upon  good  consideration/'  Now  it  is 
observable,  that  these  enactments  are  substantially  like  those 
of  the  13th  of  Elizabeth,  as  to  their  objects.  In  each,  the 
fraudulent  conveyance  is  declared  *'  utterly  void,"  as  to  the 
persons  intended  to  be  defrauded,  and  is  limited  to  those  per- 
sons. In  each,  there  is  an  exception  of  estates  acquired  bona 
fide,  and  upon  good  consideration ;  and  the  only  marked  dif- 
ferance  of  language  is,  that  the  proviso  of  the  27th  of  Eliza- 
beth, drops  the  expression  of  the  I3th  of  Elizabeth,  as  to  no- 
tice of  the  fraud  by  such  purchaser.  In  the  proviso  of  the 
27th  of  Elizabeth,  there  is  no  qualification  or  limitation  as  to 
the  person,  from  whom  the  conveyance  or  estate  is  acquired; 
and  it  has  been  always  held  to  apply  equally  to  estates  de- 
rived from  the  fraudulent  grantor  and  gi:antee.  And  this,  not 
upon  any  necessary  construction  of  the  statute,  but  upon  the 
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principles  of  the  common  law.  Prodgers  v.  Langham,  in  1 
Sid.  133^  is  a  leading  authority  on  this  head.  There  the 
court  agreed,  that  though  a  deed  might  be  fraudulent  in  its 
creation,  and  voidable  by  the  purchaser,  yet  it  might  be  made 
good  by  matter  ex  post  facto ;  as  if  one  made  a  feofiment  by 
covin,  and  the  feoffee  makes  a  feoffment  for  a  valuable  con- 
sideration, and  then  the  first  feoffor  enters  and  makes  a  feoff- 
ment for  a  valuable  consideration,  the  feoffee  of  the  first  fe- 
offee shall  hold  the  land,  and  not  the  feoffee  of  the  /irst  feof- 
for. The  reason  assigned  by  the  court  is,  not  that  such  is 
the  construction  of  the  language  of  the  statute,  forcing  them 
to  such  a  conclusion,  but  that  such  is  the  common  law ;  for, 
aay  the  court,  though  the  estate  of  the  first  feoffee  was  in  its 
creation,  "  covinous  and  so  voidable ;  yet  when  he  enfeoffs 
upon  a  valuable  consideration,  this  shall  be  preferred  before 
the  last"  Precisely  the  same  reasoning  applies  to  the  case 
of  creditors,  under  the  13th  of  Elizabeth.  The  estate  is  not 
utterly/void  as  to  all  persons ;  but  voidable,  and  voidable  by 
creditors  only;  and  a  bona  fide  transfer  by  the  grantee  ought 
to  convey  the  estate  purged  of  the  fraud. 

I  repeat  it,  that  until  I  saw  the  case  of  Roberts  v.  Ander- 
son (15),  which  professes,  in  no  small  degree,  to  be  founded  up- 
on that  of  Preston  o.  Crofut  (16),  the  asserted  distinction  which 
we  have  been  considering,  between  the  operation  of  the  stat- 
tute  of  13th  Elizabeth,  and  that  of  27th  Elizabeth,  was  utter- 
ly unknown  to  me.  I  have  searched  with  some  diligence,  to 
ascertain  if  that  distinction  has  been  recognized  in  any  ad- 
judged case,  or  in  any  elementary  treatise  in  England.  Hith- 
erto my  researches  have  been  unsuccessful.  In  Wilson  v. 
Wormal's  case  (17),  however,  Lord  Chief  Justice  Coke,  than 
whom  no  man  was  probably  better  acquainted  with  the  sta- 


(15)  3  John.  Ch.  R.  371. 

(16)  1  D^y's  Connecticut  Rep.  527,  note. 

(17)  Godbolt,  16L 
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tute,  or  its  true  construction,  lays  down  the  doctrine  that  in 
terms  denies  the  distinction.  He  says,  that "  if  lessee  for 
years  assign  over  his  term  by  fraud  to  defeat  the  executioD 
[upon  a  judgment  against  him] ;  and  the  assignee  assigneth 
the  same  over  unto  another  bonajide,  that  in  the  hands  of  the 
second  assignee,  it  is  not  liable  to  execution"  In  Gore  o* 
Brazier  (18),  Chief  Justice  Parsons  manifestly  understood  the 
law  in  the  same  way.  He  says,  **  a  bonajide  alienati<»i  for  a 
valuable  consideration  by  a  devisee,  has  been  compared  by 
the  counsel  for  the  defendant  to  a  case,  where  a  fraudulent 
purchaser  has  afterwards  bona  fide^  and  for  a  valuable  con- 
sideration conveyed,  m  which  cote  the  last  purchoier  shall 
hold  the  land  purged  of  the  fraud.  But  the  two  eases  are  not 
alike  in  principle,  for  the  consideration  money  received  by 
the  devisee,  cannot  be  personal  assets  in  the  hands  of  the  ex- 
ecutor." The  like  doctrine  is  directly  asserted  by  the  Su- 
preme Court  of  Massachusetts,  in  a  recent  case  (19) ;  and  I 
may  be  justified  in  asserting,  that  such  has  been  in  that  state 
the  received  law  of  the  land.  The  reasoning  of  the  court  in 
Jackson  v.  Henry  (20) ,  and  Jackson  v.  Walsh  (21) ,  would 
have  strongly  led  to  the  same  conclusion,  illustrated  as  the 
doctrine  there  is,  in  analogous  cases.  In  the  latter  case,  the  doe* 
trine  is  broadly  laid  down,  that  <<  it  has  been  a  long  and  well 
settled  principle  that  a  purchaser  for  a  valuable  consideration, 
without  notice,  has  a  good  title,  though  he  purchase  of  one> 
who  had  obtamed  the  conveyance  by  fraud." 

There  is,  too,  the  light  of  the  civil  law  to  guide  our  inqui- 
ries on  this  subject.  The  learned  author  of  the  treatise  of 
equity  has  justly  observed,  that  "  by  the  civil  law,  whatever 
debtors  do  to  defeat  their  creditors  is  void ;  and  there  b  a 

(18)  3  Mass.  R.  523,  541. 

(19)  Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  R.  368,  378 ;  Trull 
V.  Bifirelow,  16  Mass.  R.  406. 

(20)  10  John.  R.  185. 

(21)  14  John.  R.  407. 
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great  resemblance  between  the  civil  law  in  tbia  matter^  and 
the  statute  of  13th  Elizabeth.  But  in  each  of  ihemy  tliere  was 
this  exception,  that  it  should  not  extend  to  avoid  any  estate  or 
interest  made  upon  good  consideration^  and  bona  Jide  (22)." 
And  the  learned  author  is  well  warranted  in  his  assertion ;  and 
his  reference  to  the  civil  law,  where  the  very  case  now  un- 
der discussion  is  put,  shows,  that  he  did  not  contemplate  the 
existence  of  the  present  distinction.  The  case  put  in  the 
Digest  is,  ^^L  qtd  a  dehitore,  cujus  bona  possessa  sunt,  sciens 
rem  emit,  iterum  alii  bona  Jide  ementi  vendidit.  Quasittim 
est  an  secundus  emptor  conveniri  potest  7  Sed  verior  est  Sabi- 
m  sententia^  bona  Jide  emptorem  non  teneri ;  quia  dolus  ei  dun^ 
taxat  nocere  debeat  qui  eum  admissit.  Quemadmodum  dixi- 
mus  non  teneri  etim,  si  ab  ipso  debitore  ignorans  emerit.  b  autem 
qui  dolo  malo  emit,  bona  Jide  antem  ementi  vendidit,  in  soUdum 
pretium  rei  quod  accepit  tenebitur  (23)."  I  trust  that  the  doc- 
trine of  this  latter  clause  is  equally  the  doctrine  of  courts  of  equi- 
.  ty  with  that,  which  is  so  persuasively  stated  in  the  former.  And 
the  like  doctrine  is  recognized  by  Voet  in  his  commentaries  (24) 

The  case  has  thus  far  been  reasoned  upon,  as  though  it  de- 
pended entirely  on  the  statutes  of  Elizabeth  ;  but  in  truth  it 
turns  upon  the  statute  of  frauds  of  Rhode-Island.  If  any 
doubt  could  rest  upon  the  proposition,  that  both  these  statutes 
should  receive  the  same  construction,  that  doubt  would  va- 
nish upon  an  examination  of  the  Rhode-Island  act ;  for  that 
in  the  same  enacting  clause  embraces  both  descriptions  of 
persons,  creditors  and  purchasers,  and  as  to  them  avoids  all 
fraudulent  conveyances,  and  contains  no  proviso  of  any  sort 
(25).  The  case  of  a  bona  fide  purchaser  must,  under  this 
statute,  stand  purely  upon  the  principles  of  the  common  law. 

The  great  deference,   which  I  feel  for  the  Chancellor  of 

(2i)  1  Ponbl.  Eq.  b.  1,  ch.  4,  §  12,  p.  270. 

(23)  3  Pothier  Pand.  lib.  42,  tit  8,  art  3,  §  25,  p.  195. 

(24)  2  Voet  Com.  lib.  42,  tit  8,  §  10,  p.  822. 

(25)  Rhode-Island  Statutes,  edit  1798,  p.  473,  §  2. 
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New-York,  and  the  Supreme  Court  of  Connecticnt,  has  occa- 
sioned no  small  solicitude  on  my  part  respecting  this  subject. 
I  have  weighed  the  reasoning,  which  has  directed  their  judg- 
ment with  care  ;  and,  however  reluctantly,  I  am  constrained 
to  declare,  that  it  does  not  carry  conviction  to  my  judgment. 
I  cannot  persuade  myself  to  desert  ihe  doctrine  of  Lord  Coke, 
and  the  civil  law,  fortified  as  it  is  by  the  general  analogies  of 
the  common  law.  If,  therefore,  it  becomes  material  to  the 
parties  in  this  cause  to  establish  the  doctrine,  that  a  bona  fide 
purchase  for  a  valuable  consideration  without  notice,  deriv- 
ed under  a  grant  made  to  defraud  creditors,  is  not  a  good  ti- 
tle against  creditors,  I  shall  decide  against  the  proposition, 
and  leave  the  parties  to  their  appeal  to  the  Supreme  Court. 
There  is  another  objection  lying  at  the  very  foundation  of 
this  bill,  which  requires  deliberate  consideration.  It  is  this. 
By  the  laws  of  Rhode-Island  real  estate  is  not  subject  to  be 
taken  in  execution  by  a  judgment  creditor,  except  in  a  few 
cases  specified  in  the  statutes  of  that  state.  Where  the  debt- 
or is  alive  and  resides  within  the  state,  the  laws  do  not  au- 
thorise an  attachment  or  levy  upon  his  real  estate,  unless  he 
conceals  himself,  so  that  neither  his  body  nor  personal  estate 
can  be  come  at  to  satisfy  his  debts  (26).  The  present  case  does 
not  (as  it  is  said)  fall  exactly  within  this  description,  and  it  is 
hence  inferred,  that  however  fraudulent  may  have  been  the 
conveyances  sought  to  be  set  aside  by  the  bill,  the  plaintiff  is 
without  remedy,  since  he  had  no  lien  on  the  real  estate,  and 
could  not  acquire  any  title  to  it  by  his  judgment.  If  convey- 
ances are  acknowledgedly  made  in  fraud  of  creditors,  and  in 
cases,  circumstanced  like  the  present,  a  judgment  creditor 
can  have  no  redress  either  at  law  or  in  equity,  the  jurispru- 
dence of  the  country  is  most  shamefully  defective  in  the  first 
principles  of  justice.  Men  must  rely  altogether  upon  the 
private  honesty  of  their  debtors  for  payment  of  their  debtA 
and  not  upon  remedies  by  the  law.     A  dishonest  debtor  may 

(26)  Stat.  Rhode-Island,  edit  1798,  p.  S02,  $  5. 
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lock  up  a  splendid  fortune  from  the  reach  of  his  creditors, 
and  by  the  facile  contrivance  of  a  conveyance  to  defraud  his 
creditors  secretly  secure  to  himself  or  his  family  the  whole 
profits  of  his  corrupt  conduct ;  and,  if  he  can  quiet  his  con* 
science,  relieve  himself  afterwards  from  imprisonment  under 
the  plausible  character  of  a  poor  prisoner.  I  am,,  however, 
of  opinion,  that  the  justice  of  the  country  does  not  deserve 
such  a  reproach.  Here  is  a  case,  where  the  judgment  ere* 
ditor  took  the  body  of  his  debtor  in  execution,  and  had  a  right 
to  retain  him  in  imprisonment,  unless  he  could  discharge  him* 
self  by  taking  the  poor  prisoner's  oath,  that  he  had  no  pro- 
perty to  support  himself  in  prison  or  to  pay  prison  charges, 
and  that  he  had  not  conveyed  any  part  of  his  estate  to  any 
persons  with  intent  to  secure  the  same,  or  to  defraud  his  cre- 
ditors. The  laws  of  Rhode-Island  contemplate,  that  a  &lse 
oath  taken  by  the  prisoner  on  such  an  occasion  incurs  the 
penalty  of  perjury  (27).  If,  then,  the  debtor  cannot,  while  he 
possesses  property,  be  relieved  from  imprisonment,  but  his 
body  is  security  for  the  debt;  and  he  makes  a  fraudulent 
conveyance  of  his  property,  (the  natural  fund  for  the  pay- 
ment of  that  debt)  for  the  express  purpose  of  cheating  his 
creditors,  and  depriving  them  of  every  means  of  satisfaction, 
it  cannot  be  possible,  that  the  law  will  authorise  the  party  or 
his  coadjutors  in  such  conduct  to  reap  the  fruits  of  their  dis- 
honesty. If  the  property  be  not  directly  subjected  to  the 
judgment,  it  is  indirectly  liable,  since  the  debtor  can  never 
be  entitled  to  a  discharge,  without  yielding  it  up  to  his  ere** 
ditors.  And  if  the  debtor  does  procure  a  fraudulent  discharge 
of  his  person  by  a  fraudulent  transfer  of  that  property,  the 
law  will  hold  the  latter  a  substitute  for  the  former  by  his  own 
consent.  It  is  by  no  means  universally  true,  that,  because 
there  is  no  lien  directly  created  on  land  or  other  property 
by  a  debt  or  decree  in  favor  of  a  creditor,  therefore  he  can 


(37)  Stat  Rhode-Island,  edit  1798,  pp.  329, 231. 
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never  be  entitled  to  any  relief  in  respect  to  them  (28).  He  may 
acquire  it  by  the  conduct  of  the  debtor  himself.  A  seques- 
tration upon  a  decree  in  chancery  is  only  personal  process, 
and  does  not  affect  the  land  immediately  like  an  extent  or  a 
judgment.  The  contempt  in  not  performing  a  decree  is  the 
foundation  for  a  sequestration^  for  the  decree  acts  only  in 
personam,  and  not  in  rem  (29).  And  yet  a  conveyance  made  in 
fraud  of  a  decree  or  of  a  sequestration  will  be  set  aside  in 
equity  (30).  If  the  debtor,  with  the  intent  to  defeat  a  particu- 
lar judgment  creditor,  lend  his  money,  this,  though  a  mere 
chose  in  action,  and  oh  which  the  judgment  did  not  attach  as 
a  lien,  may  yet  be  followed  in  equity  by  the  creditor  (31).  I 
know,  that  there  are  cases,  in  which  equity  has  refused  to  in- 
terfere to  follow  personal  property  into  the  hands  of  a  fraud- 
ulent grantee,  unless  execution  was  first  taken  out,  which 
should  bind  that  property.  But  this  is  not  universally  true,  any 
more  than  the  rule  requiring,  as  to  lands,  the  suing  of  an  ele- 
git (32).  In  the  case  of  collusion  between  an  Aecutor  and  a 
purchaser  of  leasehold  assets,  a  creditor  on  a  bond  debt  was  per- 
mitted to  reach  the  purchase  money  in  the  hands  of  the  pur- 
chaser, and  in  default  of  payment  the  leasehold  estate  was 
decreed  to  be  sold,  and  payment  ordered  out  of  the  proceeds 
of  the  sale  (33).  It  is  far  from  being  necessary  in  all  cases,  that 
it  should  appear,  that  a  creditor  will  sustain  a  loss  unless  a 
fraudulent  conveyance  be  set  aside.  In  Ghamley  v.  Lord 
Dunsany,  (2  Sch.  and  Lefr.  690,  714),  Lord  Eldon  in  the 

(28)  Heme  v.  Meeres,  1  Vem.  R.  465. 

(29)  Bligh  V.  Darnley,  2  P.  Will  680,  621. 

(30)  Self  V.  Madox,  1  Vem.  460,  and  cases  cited  ;  Simmonds  v.  Ein- 
nard,  4  Yes.  jr.  72^ i  Colston  V.Gardner,  2  Cb.  Cas.  43;  1  Harris.  Ch« 
ch.  26,  p.  142. 

(31)  Smithier  v.  Lewis,  1  Vem.  398,  and  see  1  Eq.  Abrid.  i32,  pL  15. 

(32)  Angell  v.  Draper,  1  Vera.  399,  and  Raitbby's  note(l),  and  1 
Vera.  463. 

(33)  Crane  v.  Drake,  2  Vera.  616,  Raitbby's  note  (1).  See  Hendricks 
9.  Robinson,  2  John.  Cb.  R.  28a 
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House  of  Lords  declared,  '*  it  is  every  day's  practice  for  a 
creditor,  a  puisne  creditor,  to  have  a  conveyance  of  hisdebt- 
or's  estate  declared  fraudulent ;  and  although  the  purchaser 
says,  that  there  is  sufficient  to  pay  the  creditor,  still  the  phinr 
tiff  is  not  delayed  for  an  inquiry  into  that  effect;  and  if  the 
conveyance  is  proved  fraudulent,  or  a  trust,  the  court  de- 
clares it  so,  though  it  is  plain,  that  the  grantor  may  be  bene- 
fited much  more  than  the  plaintiff."  But  where  there  is  a 
real  injury  to  the  creditor,  where  he  does  sustain  a  loss  by 
the  fraudulent  conveyance,  it  would  be  a  narrow  obedience 
to  mere  technical  rules  to  deny  him  relief.  He  must  have  a 
right  to  come  into  chancery  and  have  the  fraudulent  convey- 
ance set  aside  ;  and  if  the  court  be  bound  to  go  thus  far,  there 
b  no  reason,  why  it  should  not  stretch  out  its  arms  to  give 
him  complete  redress.  The  principle  is  not  new,  that  a  par- 
ty, who  obtains  an  estate  in  fraud  of  the  rights  of  another, 
shall  be  held  the  trustee  of  him,  whom  he  has  defrauded.  The 
doctrine  has  been  applied  even  to  those,  who  claim  as  inno- 
cent parties,  where  it  is  directly  through  the  fraud  without 
any  intervening  acts  or  considerations  of  their  own  ;  for  it  is 
against  conscience,  that  one  person  should  hold  a  benefit  de- 
rived through  the  fraud  of  another  (34).  And  the  fraudulent 
procurement  of  the  omission  of  an  act  has  been  visited  upon 
the  party  with  the  same  effects,  as  if  the  act  had  been  done  (35)» 
It  is  familiar,  that  a  person  procuring  a  perfect  l^al  title  of 
property  with  notice  of  a  prior  title  derived  under  the  same 
party,  and  not  yet  perfected,  shall  be  held  a  trustee  of  the 
prior  purchaser,  and  compelled  to  surrender  his  own  title. 
That  is  the  common  case  of  a  second  purchaser  having  know- 
ledge of  a  prior  unrecorded  deed.  The  doctrine  is  carried 
yet  further,  so  that  a  party  enabling  another  to  commit  a  fraud 
is  made  answerable  for  the  consequences,  either  personally 

(34)  Hugaenin  v.  Basely,  14  Ves.  273,  390. 

(35)  Ibid,  and  cases  there  cited ;  Mestaer  v.  Gillespie,  11  Ves.  621, 
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or  in  his  estate,  as  the  case  requires  (36).  It  appears  to  me  that 
a  court  of  equity  may  justly  consider  the  grantees  in  this  case, 
supposing  the  charges  in  the  bill  to  be  true,  as  holding  the 
property  conveyed  to  them  in  trust  for  the  benefit  of  the  judg- 
ment creditors,  who  have  been  defrauded  by  the  conveyan- 
ces. If  the  precedent  were  to  be  made  for  the  first  time,  I 
should  have  no  difficulty  in  holding  this  doctrine  upon  the 
eternal  principles  of  justice  and  morality.  The  debtor,  who 
conveys  his  property  for  the  purpqse  of  defrauding  his  cre- 
ditors, and  upon  the  ground,  that  he  has  no  property,  pro- 
cures a  discharge  of  his  person,  (that  pledge,  which  the  law 
had  given  them  for  their  debt,)  ought  to  be  estopped  from  de- 
nying, that  the  property  so  conveyed  stands  bound  for  his 
debts,  and  that  the  person,  in  whose  hands  it  is  deposit- 
ed, holds  it  in  trust  for  this  purpose.  If  the  justice  of  the 
case  could  not  be  reached  by  this  course,  I  should  have  as 
little  difficulty  in  holding,  that  a  fraudulent  purchaser  should 
be  held  to  account  to  the  creditors  for  the  full  value  of  the 
property  without  any  allowance  for  any  of  the  purchase  mo- 
ney paid  by  him,  upon  the  ground  that  such  payment  being 
fraudulent  is  void  as  to  the  creditors ;  and  that  the  case 
would  be  the  same,  as  if  the  whole  purchase  money  still  re- 
mained in  his  hands  unpaid.  In  this  latter  case,  there  could 
be  no  doubt  of  the  fitness  of  a  remedy  in  equity  in  Rhode-Is- 
land ;  for  certainly  personal  estate  (and  such  would  be  the 
purchase  money)  is  completely  bound  by  a  judgment  and  ex- 
ecution. By  the  civil  law  fraud  may  also  create  obligations, 
where  there  is  no  direct  agreement.  For  if  debtors  pass 
away  their  goods  or  estates  to  defraud  creditors,  it  is  declar- 
ed by  that  law,  that  he  that  receives  them  shall  be  forced  to 
return  them  to  the  creditors  (37).  If  such  doctrines  be  new 
here,  they  are  not  elsewhere ;  and  they  are  so  consonant  with 


(36)  Evans  v.  Bicknell,  6  Yes.  174. 

(37)  Woods  Inst.  Civ.  Law,  b.  3,  ch.  6,  §  8,  p.  248. 
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reason,  with  equity,  and  with  conscience,  that  little  effort  can 
be  necessary  to  persuade  us  to  adopt  them. 

We  have  now  discussed  the  principal  questions  of  law  ap- 
plicable to  this  case,  and  may  well  return  to  a  considera,tion 
of  the  facts.  And  the  material  question  here  is,  whether  the 
conveyances  by  Simon  Smith  to  the  other  respondents  are,  as 
charged  in  the  bill,  fraudulent. 

It  appears  that  the  plaintiff  was  on  the  22d  day  of  December, 
1808,  the  holder  of  certain  bills  of  the  Farmers'  Exchange 
Bank,  of  which  Simon  Smith  was  a  director ;  that  he  receiv- 
ed in  payment  of  those  bills  two  drafts  drawn  on  one  Andrew 
Dexter  by  the  cashier  of  the  bank,  in  favor  of  Smith,  and 
indorsed  by  Smith,  and  also  by  the  president  of  the  bank  in 
blank,  one  for  $3,063,  and  another  for  $  1 ,500.  These  drafts 
being  dishonored,  the  plaintiff  afterwards,  on  the  15th  of 
March,  1809,  brought  two  actions  on  the  same  drafts  against 
Simon  Smith  in  the  state-Court  of  Rhode  Island,  and  at  the 
March  term,  1810,  of  the  Supreme  Court  of  that  state  recov- 
ered judgment  in  the  same  actions  to  the  amount  of  $5,095, 
34-lOOths  damages,  and  $57.03  costs.  Executions  duly  issu- 
ed on  these  judgments,  on  which  Simon  Smith  was  commit- 
ted to  gaol  in  May,  1810,  and  afterwards  on  the  10th  of  May, 
1813,  he  was  discharged  from  gaol  on  taking  the  poor  pri- 
soner's oath  according  to  the  laws  of  Rhode  Island.  That 
oath,  as  has  been  already  stated,  supposes  the  party  to  be  ut. 
terly  without  property  sufficient  to  support  himself  in  pri- 
son or  to  pay  prison  charges ;  and  he  is  expressly  required 
to  swear,  that  he  has  not,  directly  or  indirectly,  sold,  con- 
veyed or  disposed  of,  or  entrusted  any  person  with  any  of 
his  estate,  real  or  personal,  to  defraud  his  creditors  or  to  re- 
ceive any  profit  for  himself. 

During  the  pendency  of  the  plaintiff's  suits,  and  before 
judgment,  Simon  Smith  being  then  in  possession  of  a  very 
valuable  real  estate,  by  his  own  confession  worth  $12,000  or 
$14,000,  conveyed  the  whole  of  his  real  and  personal  estate, 
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,  including  his  household  furniture,  to  his  children,  thus  strip- 
ping himself  at  once  of  all  his  property  and  means  of  support. 
The  material  facts  are  as  follows :  On  the  15th  of  September, 
1809,  Simon  Smith,  for  the  asserted  consideration  of  $1,000, 
leased  to  his  two  sons-in-law,  William  Foster,  (one  of  the  res- 
pondents) and  William  Steere,  (a  respondent  by  the  bill,  but 
who  died  pending  the  suit,  and  it  has  not  been  revived 
against  his  representatives)  for  five  years  from  the  first  day  of 
April,  1810,  two  farms,  one  called  the  Wells  farm  of  about 
SI 8  acres,  and  another  called  the  Rounds  farm  of  about  120 
acres.    On  the  same  day  he  conveyed  the  reversion  of  the 
same  farms  in  fee  to  his  daughters  Esther  the  wife  of  the 
said  William  Steere,  and  Elizabeth  the  wife  of  the  said  Wil- 
liam Foster,  for  the  asserted  consideration  of  love,  good  will, 
and  parental  afiection.    The  deeds  are  admitted  to  have  been 
executed  at  the  same  time ;  and  the  respondents  allege,  that 
the  consideration  money  of  $1,000,  was  first  secured  and  af- 
terwards actually  paid  by  them  to  one  iZephaniah  Andrews, 
to  whom  Simon  Smith  was  indebted,  and  credited  to  his  ac- 
count.   The  testimony  of  the  plaintifi^s  witnesses  establishes, 
that  these  farms  were  at  the  time  worth  from  $6,000,  to 
$7,000. 

On  the  same  15th  day  of  September,  1809,  Simon  Smith 
executed  a  lease  for  10  years,  of  a  lot  of  land  called  the  Wa- 
terman lot,  containing  about  54  acres,  to  his  son  Ziba  Smith, 
(one  of  the  respondents)  for  the  asserted  consideration  of 
$738,  and  on  the  same  day  conveyed  the  reversion  of  the 
same  lot  in  fee  simple  to  his  said  son  for  the  asserted  con- 
sideration of  love,  good  will,  and  afiection.  Three  days  af- 
terwards Simon  Smith  conveyed  to  the  same  son  a  lot  of 
woodland,  containing  about  26  acres,  for  the  like  considera- 
tion of  love,  good  will,  and  parental  afiection.  The  respondent 
Ziba  Smith  aU^es,  that  upon  these  conveyances  he  paid  about 
$  1,800,  and  as  part  of  this  sum  he  gave  his  note,  which'he  af- 
terwards paid,  to  Zephaniah  Andrews,  for  $  1,500,  pn  account 
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of  his  father's  debt*  The  plaintiff's  witnesses  establish  the 
value  of  the  Waterman  lot  to  about  $1,360.  The  value 
of  the  vf ood  lot  does  not  appear ;  but  was  probably  worth 
quite  $800  or  1,000. 

On  the  same  15th  of  September,  1869,  Simon  Smith  eiecu* 
ted  a  lease  to  his  son  Darius,  for  five  years  from  the  ensuing 
April,  of  a  fiirm  called  the  Daniel  Eddy  farm,  containing 
about  130    acres,  for  the  asserted  consideration  of  $S00« 
Three  days  afterwards  Simon  Smith  conveyed  the  reversioa 
of  the  same  farm  for  the  asserted  consideration  of  $500,  to 
his  sons  Darius  Smith  and  Ahab  Smith,  and  <*  to  the  eldest 
male  heir  of  each  of  them,  and  their  eldest  male  heirs,  and 
so  to  descend  in  that  line  in  equal  moieties."      Darius  died 
in  March,  1816,  insolvent,  and  on  the  7th  of  February  of  the 
same  year,  Ahab  and  Darius  (Thomas,  the  oldest  son  of  Da* 
rius,  joining  in  the  deed)  conveyed  the  same  property  to  theif 
nephews  Amasa  Steere  and  William  Steere,  jrs.  (the  sons  of 
William  Steere  the  respondent)  for  the  asserted  consideration 
of  $2,000,  and  a  lease  was  granted  by  them  back  to  Ahab, 
of  the  premises,  for  and  during  his  Ahab's  life.      The  lease 
was  executed  on  the  same  day,  and  purports  to  have  beett 
given  in  consideration  of  their  uncle  Ahab's  having  the  samo 
day  executed  a  deed  of  gift  to  them  of  his  estate  in  the  same 
land,  and  for  the  further  consideration  of  one  dollar.    It  may 
not  be  unimportant  to  observe,  that  the  execution  of  these 
deeds  is  witnessed  by  Simon  Smith  and  William  Steere,  and 
that  there  is  an  express  reference  in  the  first  deed  to  the  title 
of  the  grantors,  as  derived  under  Simon  Smith's  deed  of  the 
15th  of  September,  1809.  The  respondent  Ahab  alleges,  that 
his  father  was  indebted  to  him,  in  the  sum  of  $3,040.99,  (a 
specific  return  of  the  items  of  which,  under  date  of  1815  and 
1816,  is  annexed  to  the  answer)  of  which  about  one  half  Is 
for  services,  and  the  other  half  is  made  up  of  items  of  a  mis- 
oellaneouB  character,  of  which  one  item  of  $875,  is  sufficient- 
ly remarkable,  it  being  the  estimated  rent  of  the  Daniel  Ed* 
VOL.  IV.  25 
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dy  farm,  from  the  time  of  the  original  purchase  by  the  fath- 
er, to  the  time  of  the  conyeyance.  This  is  claimed  on  the 
ground,  that  the  &ther  bought  the  farm  originally  for  his  sons 
in  payment  of  their  services ;  and  the  amount  constitutes  the 
payment  made  by  Ahab  to  his  &ther,  for  his  moiety.  The 
Messrs.  Steete  in  their  answer  allege,  that  the  $2,000  men- 
tioned in  the  deed  to  them,  was  paid  to  Darius  partly  by  the 
payment,  with  the  assistance  of  their  father,  of  debts  due  by 
Darius  to  his  creditors,  to  the  amount  of  $1,060,  and  partly 
by  payment  of  a  mortgage  of  Darius  to  a  Mr.  Barton,  in  Ja- 
nuary, 1816,  for  $300,  and  for  the  residue  of  $640,  they  gave 
their  note  to  Darius,  which  since  his  death  has  been  paid  to 
his  creditors.  As  the  plaintiff  seeks  only  to  subject  to  his 
claim  the  moiety  of  Ahab,  so  far  as  bis  life  estate  extends, 
it  is  not  necessary  to  consider  how  that  of  Darius  is  sustain- 
ed. It  is  dear,  that  as  the  young  Messrs.  Steere  claim 
through  a  voluntary  gift  of  Ahab,  by  the  very  terms  of  their 
deed,  they  cannot  be  permitted  to  set  up,  as  they  now  pre- 
tend, a  different  pecuniary  consideration  (33),  and  they  must 
be  deemed  as  mere  volunteers  standing  in  the  same  predicament 
as  if  the  estate  were  now  in  Ahab.  But  as  they  are  not  par- 
ties to  this  bill,  and  that  of  Dexter  v.  Smith,  and  others,  ap- 
plies to  them,  I  shall  reserve  all  farther  remarks  for  that  case. 
It  is  deserving  of  observation,  too,  in  this  connexion,  that 
Simon  Smith  by  a  deed  purporting  to  be  dated  on  the  7th  of 
March,  1807,  but  not  acknowledged  until  7th  of  March, 
1808,  in  consideration  of  love,  good  will,  and  parental 
affection,  conveyed  to  the  same  Darius  Smith,  <<and  to 
his  eldest  male  heir  bom  unto  him,  and  to  his  eldest  male 
heir,  and  so  to  descend  down  to  the  eldest  male  heir,  &,c"  a 
farm  called  the  Lewis  and  Tinkham  &rm,  containing  about 
93  acres.      And  yet  the  consideration  set  up  to  support  the 

(38)  Bridgman  v.  Green,  2  Ves.  627;  Clarkson  v.  Hanway,  2  P.  Will. 
203;  Watt  v.  Grove,  2  Sch.  and  Lefr.  492,  501 ;  Hildreth  v.  Bands,  2 
John.  Ch.  R.  35, 42. 
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Other  deed  in  favor  of  Darius,  is  founded  in  a  great  mea- 
sure upon  services,  which  were  unrequited  by  his  father. 

On  the  22d  of  November,  1809,  Simon  Smith,  for  the  as- 
serted consideration  of  $8,000,  conveyed  to  his  sons  Ziba 
Smith  and  Simon  Smith,  jr.  (the  respondent)  in  fee,  his  home- 
stead farm,  containing  about  300  acres.  Afterwards  on  the 
30th  of  May,  1812,  Ziba  Smith  conveyed  his  moiety  of  the 
farm  excepting  31  acres,  to  Simon  Smith,  jr.  for  the  asserted 
consideration  of  $4,000,  and  thus  Simon  became  possessed  of 
the  whole  farm,  with  the  above  exception  ;  and  Simon  Smith, 
jr.  on  the  same  day  conveyed  his  moiety  of  the  31  acres  to 
Ziba  Smith,  for  the  asserted  consideration  of  $784.  Simon 
Smith,  jr.  further  admits,  that  he  received  at  the  si^me  time 
all  the  personal  estate  that  there  was  of  his  father's  consist- 
ing principally  of  household  furniture  worth  about  $900,  and 
paid  for  the  same.  He  does  not,  however,  upon  his  original 
answer  state  the  manner  in  which  he  paid,  either  for  the  per- 
sonal or  real  estate  so  conveyed  to  him  ;  and  exceptions  hav- 
ing been  taken  to  it  on  this  account,  by  his  supplemental  an- 
swer, he  asserts,  that  on  the  first  of  October,  1809,  he  paid 
Zephaniah  Andrews,  on  his  father's  account,  $1,250 ;  that  on 
the  Ist  of  August,  1809,  he  became  bound  to  one  Seth  Hunt, 
for  his  father,  (as  it  should  seem)  for  the  sum  of  $2,273,80. 
which  he  afterwards  in  July,  1810,  paid.  He  paid  to  other 
creditors  about  $909.33;  and  he  held  notes  against  his  fa- 
ther amounting  to  $595.72.  Some  of  these  notes  were  given 
to  him  in  1805,  some  in  1806,  one  in  1808,  and  one  in  1809. 
He  further  states,  that  in  1805  or  1806,  he  assisted  his  father 
in  building  a  vessel  called  the  Perseverance,  and  for  this  and 
other  previous  services,  his  father  agreed  to  allow  him  one 
moiety  of  the  price  for  which  she  should  be  sold  ;  and  that 
she  was  sold,  as  he  believes,  for  about  $6,000.  Thiit  he  took 
one  moiety  of  the  farm  above  mentioned  in  payment  of  the 
debts  due  to  him ;  and  that  he  and  his  brother  Ziba  gave  their 
father  their  several  notes  for  $4,000  each,  for  the  purchase 
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money^  aod  that  what  was  due  him  beyond  the  price  of  his 
moiety  of  the  purchase  money>  was  to  be  paid  by  Ziba's  note. 
That  Ziba  afterwards  being  embarrassed^  and  unable  to  pay 
the  note,  he  took  the  conveyance  of  the  moiety  of  Ziba  in 
181 2y  in  payment  of  the  debt  due  to  himself  from  his  father; 
and  abotjU  thu  iimSf  (1812)  he  took  up  his  own  note  given  to 
his  father,  and  made  a  settlement  with   him,  and  in  that  set-^ 
llement  $3,000  was  allowed  him  on  account  of  the  sale  o( 
the  Perseverance.    He  adds^  that  he  has  paid  other  sums  for 
his  father,  but  cannot  recollect  particulars,  and  is  positive  in 
this  manner,  that  he  paid  $8^000  for  the  homestead  farm ; 
and  that  in  1810  and  1811,  he  was  obliged  to  sell  some  of 
bis  own  kinds  to  the  amount  of  $2,000>  or  $2,100,  to  paj 
debts  contracted  on  his  father's  account*      The  answer  of 
Ziba  only  states  the  purchase,  of  his  father,  and  his  convey- 
ance lo  his  brother,  for  the  reasons  stated  by  him,  and  that 
thus  his  note  given  to  his  father  was  discharged.      He  saya 
nothing  as  to  the  31  acres  retained  by  him,  not  even  men* 
tinning  the  (act  of  the  retainer* 

It  is  material  to  state,  that  previous  to  this  fraud,  on  the 
loth  day  of  May,  1807,  Simon  Smith  for  the  asserted  consid* 
oration  of  $1,000,  ^^  and  other  good  considerations  him  there- 
unto moving,'^  executed  a  lease  to  his  son  Simon  Smith,  jr. 
and  ^<  to  his  eldest  male  heir,  and  to  the  eldest  male  heir  of 
him,  and  so  to  descend^  &c."  for  a  term  of  1000,  years,  a 
hxm  called  tbe  Absalona  Hill  farm,  containing  about  335 
acres.  On  the  same  day  he  conveyed  to  his  said  son  in  fee, 
another  tract  of  land  containing  about  40  acres,  for  the  as* 
serted  consideration  of  $2,000 ;  and  also  by  a  third  deed  on 
tbe  same  day  he  conveyed  to  him  another  tract  of  land  in  fee 
of  35  acres,  for  the  asserted  consideration  c^  $1,000.  These 
three  deeds  being  iJl  executed  at  the  same  time  between  the 
same  parties,  must  be  considered  as  one  transaction;  and 
they  convey  about  400  acres  of  Jand  for  $4,000,  worth,  aa 
one  of  the  witnesses  declares,  from  $  12,000  to  $  15,000.    It 


jnN£  TERM,  1891. 


Bean  «.  Smith  and  othen. 


is  apparent,  therefore,  that  paternal  love  and  affection  must 
have  constituted  a  material  inducement  to  the  conveyance. 

In  respect  to  his  son  Ziba,  too,  there  is  no  reason  to  sus- 
pect the  father's  want  of  liberality,  for  on  the  12th  of  April, 
1800,  in  consideration  of  $1,500, and  ''more  especially  for 
the  good  settlement,  well  being,  and  advancement  of  Ziba  in 
this  world,"  the  father  executed  to  him  and  his  heirs  male,  a 
lease  of  three  farms,  containing  about  380  acres,  for  the  term 
of  1000  years.  It  may  deserve  a  passing  observation,  that 
if,  as  the  respondents  now  contend,  the  father  was  a  man  who 
had  long  been  heavily  oppressed  with  debts,  and  reputed 
much  richer  than  he  really  was,  and  in  truth  having  but  lit- 
tle property  beyond  his  debts,  it  seems  somewhat  extraordi- 
nary, that  he  should  have  been  so  very  liberal  to  his  chil- 
dren :  and  it  would  require  more  faith  than  I  profess  to  have, 
to  believe,  that  these  prior  conveyances  did  not  meditate  an 
evasion  of  the  rights  of  creditors.  No  man  has  a  right  to  be 
generous  at  the  expense  of  his  honest  creditors. 

We  have  now  passed  in  review  all  the  conveyances  which 
were  made  during  the  pendency  of  the  plaintiff's  suit,  with  a 
few  explanations  of  the  character  which  is  attempted  by  the 
respondents  to  be  impressed  on  them.  To  these  deeds,  with 
a  single  exception,  some  one  of  his  children  were  witnesses, 
and  among  these  witnesses  were  Darius  Smith,  Simon  Smith, 
jr.  William  Foster,  William  Steere,  and  Elizabeth  Foster.  The 
money  considerations  apparent  on  the  fieioe  of  these  deeds, 
exceeds  $15,000 ;  and  if  the  testimony  of  witnesses  is  to  be 
believed,  the  property  was  at  least  worth  $22,000.  Con- 
necting this  with  the  conveyances  previously  made,  the  chil- 
dren were  possessed  of  property  derived  from  their  father, 
worth  at  least  $35,000. 

Some  additional  fiicts  ought  not  to  be  omitted.  Notwith- 
standing the  great  diligence  exercised  in  this  case,  to  obtain 
testimony  in  support  of  these  conveyances,  it  does  not  ap- 
pear, that  Simon  Smith  at  the  time  was  indebted  in  any  con- 
25* 
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sideraUe  amount,  excluding  the  debts  set  np  by  his  children, 
bot  to  Zephaniab  Andrews,  to  whom  he  was  indebted  not  ex- 
ceeding $4,600,  and  a  debt  due  to  the  Farmers'  Exchange 
Bank,  of  $15,284.  The  debt  doe  to  Andrews  appears  to 
have  been  discharged  ultimatelj  by  the  children  of  Simon 
Smith  at  various  limes  between  December,  1810,  and  May, 
1813.  Notes  were  given  in  small  sums,  payable  in  one,  two, 
three,  and  four  years,  some  of  which  were  signed  by  the  chil- 
dren only ;  and  some  were  indorsed  <x  signed  by  the  father ; 
and  on  dl,  excepting  two  or  three  notes  of  about  $  1,000,  no 
payments  were  ever  made  except  after  suit  and  judgment  at 
law  against  the  parties.  The  debt  due  to  the  Farmers'  £x" 
change  Bank  was  paid  between  May  and  August,  1809,  by 
lulls  of  that  bank,  (which  had  £uled  in  the  preceding  Februa^* 
ry)  bought  at  a  very  great  discount,  and  as  seems  admitted 
by  the  respondents^  counsel,  for  a  sum  not  exceeding  $3000; 
and  from  the  other  evidence  in  the  case,  probaUy  for  a  sum 
considerably  less.  The  greats  part,  if  not  the  whole,  was 
purchased  for  Simon  Smith  by  a  Mr.  Hunt,  who  received  for 
the  bills  two  notes,  one  for  $1,300,  and  one  for  $773.80^ 
signed  by  Smith,  and  indorsed  by  his  sons  William  Foster, 
and  Simon  Snuth,  jr.  These  notes  were  afterwards  sued  by  the 
holders,  and  judgment  recovered  against  the  indoraers  in  the 
summer  of  1810.  8o  that  it  is  apparent,  that  neither  of  these 
debts  were  in  fact  discharged  by  the  cUMren  at  the  time  of 
the  conveyances  above  stated ;  and  that  the  fiither  was  not 
entirely  exonerated  from  them ;  bot  as  to  a  considerable  pari 
still  remained  liable  as  a  party  to  the  notea. 

Upon  the  first  bhish  of  these  transactions,  tt  seems  almoet 
impossible  not  to  pronounce  the  conveyances  executed  in 
September  and  November,  1 809,  as  fraudulent ;  and  made  with 
the  meditated  design  to  injure  and  defeat  creditors.  The 
badges  of  fraud  cluster  about  them  in  every  direction.  They 
were  made  pending  suits  brought  for  large  sums  of  money 
due  to  creditors,  after  the  fiuhire  of  the  bank,  whose  ere- 
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dit  Simon  Smith  hod  knt  his  owo  personal  security  to  so(v 
port.  They  were  all  made  to  the  children  of  Simon  Smith, 
who  appear  to  have  been  privies  to  all  the  conveyances. 
The  conaderation  of  several  of  the  deeds  is  avowedly  an  in* 
adequate  consideration  as  against  creditors,  founded  on  mere 
love  and  affection  ;  and  the  property  disposed  of  in  this  man- 
ner is  of  great  value.  The  conveyances  embrace  the  whole 
property,  personal  and  real,  of  the  father ;  thus  reducing  hun  to 
absolute  beggary,  and  including  even  hit  household  furniture. 
No  money  was  paid  at  the  time,  all  rested  in  confidence,  and 
the  utmost  that  the  children  ever  became  bound  to  pay  to  ere* 
ditors,  or  ever  did  pay,  was  short  of  07,000,  though  the  pro- 
perty then  conveyed  to  them,  was  in  their  own  view  worth 
more  than  double  that  amount ;  and  beyond  all  question,  up- 
on the  evidence,  more  than  three  times  that  amount.  The 
remaining  consideration  for  this  property,  was  either  love  or 
affection  or  debts  due,  unliquidated  debts  due  for  services, 
from  a  father  who  had  previously  conveyed  to  the  parties 
krge  and  vahiaUe  farms,  either  confessedly  or  impliedly  from 
parental  affection,  or  foh  a  very  inadequate  consideration. 
It  is  utterly  impossible  for  a  court  of  justice  to  sustain  such 
conveyances  as  Inma  fide,  unless  it  surrenders  all  judgment 
and  discretion.  The  transactions  can  be  viewed  in  no  other 
light  than  that  which  the  father  avowed  to  one  of  the  wit- 
nesses who  wrote  several  of  the  conveyances,  as  haying  no 
other  object  but  to  give  his  estate  to  his  children.  The  in- 
ierence  dedudUe  from  the  facts,  that  this  was  the  father's 
whole  property,  that  the  conveyances  are  professedly  in  part 
voluntary,  and  that  he  was  then  indebted  beyond  the  amount 
of  his  whole  estate,  would  alone  be  conclusive  of  the  fraud. 
Aad  if  fraud  applied  to  any  of  these  transactions,  it  infected 
the  whole.  In  a  l^;al  point  of  view,  the  mala  fiden  which 
justly  applies  to  one,  infects  by  its  contamination  the  whole. 
I  have  no  doubt,  that  they  must  be  declared  fraudulent  upon 
this  broad  and  general  examination  of  the  case  3  and  if  there 
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were  any  doubt  here,  a  more  thorough  and  mioate  sifting  of 
the  fiacts  accompanying  each  conveyance,  and  the  answ^s 
made  in  their  support,  would  irresistibly  lead  to  the  same 
conclusion.  I  forbear,  however,  to  dwell  on  these  facts,  as  I 
cannot  escape  from  that  which  stands  so  prominent  on  the 
face  of  the  transactions.  I  have  omitted  to  take  any  notice 
of  the  exception  to  the  competency  of  Thomas  Smith  and 
Amasa  Steere  as  witnesses,  not  because  I  am  against  that  ex* 
ception  ;  but  because  it  is  not  necessary  to  decide  it  (39). 

Taking  this,  then,  to  be  the  state  of  the  case,  for  the  rea* 
sons  that  have  been  already  suggested,  there  do  not  appear 
to  me  to  be  any  persons  standing  before  the  court  as  bona 
fide  purchasers  for  a  valuable  consideration  without  notice, 
and  consequently  none  entitled  to  protection  as  such.  The 
next  question  that  arises  is,  whether  the  conveyances  are  to 
stand  as  securities  for  the  sums  which  have  been  really  ad«- 
vanced  or  paid  by  them  for  their  father  since  the  execution 
of  these  instruments.  I  agree  to  the  doctrine  laid  down  by 
Mr.  Chancellor  Kent,  in  Boyd  «.  Dunlap,  1  John.  Ch.  R.  478, 
and  Sands  v.  Codwise,  4  John.  R.  586, 549,  that  a  deed  fraud* 
uient  in  fact  is  absolutely  void,  and  is  not  permitted  to  stand 
as  a  security  for  any  purpose  of  reimbursement  or  indemni- 
ty ;  but  it  is  otherwise  with  a  deed  obtained  under  suspicious 
or  inequitable  circumstances,  or  which  is  only  constructively 
fraudulent.  At  law,  where  a  conveyance  is  found  to  be  fraud- 
ulent, against  a  creditor,  he  comes  in  and  avoids  all  without 
re-payment  of  any  consideration.  But  it  is  said,  equity  can 
deal  differently  with  it,  and  decree  back  principal  and  inter- 
est ;  and,  therefore,  in  equity  a  lesser  matter  will  in  such  a 
case  set  a  conveyance  aside  (40).  Cases  are  notunfrequent  in 
equity,  where  the  court,  upon  setting  aside  a  conveyance,  has 

(39)  See  Roberts  o.  Anderson,  3  John.  Ch.  R.  371, 375. 

(40)  Heme  v.  Meeres,  1  Vem.^.  465,  S.  C.  fiilly  2  Bro.  Ch.  R.  note, 
to  Heathcote  o.  Paignon,  P.  177;  Atty.  Genl.  v.  Vigor,8  Ves.  jr.  956, 
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left  Bome  benefit  to  the  grantee.  But  that  is  done  only  where 
there  are  circuaistances,  which  do  not  immediately  affect  the 
party,  against  whom  the  decree  is  sought,  with  an  original  and 
meditated  fraud ;  or  if  he  holds  a  derivative  title,  where  that 
title  was  attained  without  knowledge  of  .the  fraud*   Such  was 
the  case  of  How  v.  Wbeldon  (41),  &c.  where  an  assignment 
of  prize  money  having  been  obtained  for  an  inadequate  con* 
sideration,  it  was  set  aside  even  in  the  hands  of  a  second  as* 
signee,  but  admitted,  however,  to  stand  security  for  the  or]g« 
inal  purchase  money.  In  Bennet  v,  Musgrave  (42) ,  Lord  Hard- 
wicke  decreed  a  conveyance  of  land,  which  was  made  in  fraud 
of  creditors,  void  so  far  as  respected  a  creditor,  who  had  ta-* 
ken  the  same  in  execution  on  an  elegit.    And  he  is  reported 
to  have  said,  that  <'  whether  the  party  could  recover  [at  law] 
or  not  he  is  entitled  to  come  into  this  court ;  the  distinctioo 
in  this  court  being,  where  a  subsequent  purchaser  for  valua* 
ble  consideration  would  recover  the  estate  and  set  aside,  or 
get  the  better  of  a  precedent  voluntary  conveyance,  if  that 
conveyance  was  fairly  made  without  actual  fraud,  the  court 
will  say,  take  your  remedy  at  hw ;  but  wherever  the  con- 
veyance is  attended  with  actual  fraud,  though  they  might  go 
to  law  by  ejectment  and  recover  the  possession,  they  may 
cpme  in  to  this  court  to  set  aside  that  conveyance ;  which  ia 
a  distinction  between  actual  and  presumed  fraud,  from  its  be* 
ing  merely  a  conveyance."    I  do  not  cite  this  case  to  show, 
that  the  grantee  was  permitted  here  to  retain  a  benefit ;  for 
Lord  Hardwickoi  (whose  decision  seems  very  imperfectly  re* 
ported)  did  not  intend  such  benefit,  but  he  considered  the 
conveyance  void  for  meditated  fraud,  though  he  seems  to  have 
thought  there  might  be  some  difficulty  in  establishii^  that  at 
law.     He  set  aside  the  conveyance,  so  far  as  respected  the 
creditor,  as  void  against  him  ;  and  he  having  an  elegit  exe- 

(41)  8  Ves.  517.  See  also  Proof  v.  Hines,  Cas.  Temp.  Talb.  Ill ; 
Grove  v.  Watt,  2  Scb.  and  Lef.  492. 
(49)  9  Yes.  51. 
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cuted  on  the  land,  this  was  all  that  the  case  required  ;  for  it 
will  not  be  pretended,  that  the  conveyance  was  void  as  to 
third  persons.  What  I  cite  it  for  is  to  show  the  distinction 
between  actual  and  constructive  fraud.  The  former  makes 
the  conveyance  '^  utterly  void,"  as  to  creditors  and  others, 
whom  it  intends  to  injure,  and  therefore  it  cannot  be  permit- 
ted to  stand  as  to  them  as  a  security  for  advances.  But  if 
no  such  actual  fraud  was  originally  in  contemplation,  but  the 
law  adjudges  the  conveyance  fraudulent  on  motives  of  public 
policy,  as  in  cases  of  voluntary  or  other  conveyances,  which 
are  void  against  creditors  and  purchasers,  there,  if  any  advan- 
ces have  been  made,  or  any  other  equities  arise,  they  may 
be  enforced  by  the  court  in  favor  of  the  grantee. 

In  the  present  case  it  appears  to  me,  that  the  court  is 
bound  by  the  strict  rule.  The  conveyances  were  in  their 
very  concoction  fraudulent.  They  were,  therefore,  in  the 
language  of  the  statute  <' utterly  void  "  as  against  creditors ; 
and  cannot  be  permitted  to  stand  as  a  security  for  any  advan- 
ces subsequently  made,  or  any  pretended  debts  then  due.  All 
the  reasons  of  public  policy,  so  forcibly  urged  in  Sands  v.  Cod- 
wise,  (4  Johns.  R.  598,)  against  such  an  allowance,  command 
the  court  to  be  rigid  in  denying  to  those,  who  are  guilty  of 
bad  faith,  any  such  indulgence.  Let  them  reap  the  due  re- 
ward of  their  own  misconduct. 

I  have  hesitated  as  to  the  nature  of  the  decree,  which  ought 
to  be  made  in  this  case,  whether  under  all  the  circumstances 
to  hold  the  respondents  according  to  their  respective  inter- 
ests liable  to  account  to  the  plaintiff  for  the  full  value  of  the 
estates  conveyed  with  interest,  as  a  fund  for  tlie  payment  of 
his  debt,  leaving  them  in  possession  of  their  estates ;  or  to 
decree  the  conveyances  void,  and  the  plaintiff's  debt  a  charge 
upon  the  land,  and  the  rents  and  profits,  which  have  accrued 
since  the  conveyances,  giving  them  an  election  to  pay  the 
debt  really  due  him,  and  in  default,  to  order  the  land  to  be 
sold,  and  an  account  to  be  taken  of  the  rents  and  profits,  and 
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out  of  these  funds  to  give  the  plaintiff  a  priority  of  payment, 
I  have  concluded  to  adopt  the  latter  course,  not  meaning  to 
imply  any  doubt  of  the  propriety  of  the  former. 

The  only  further  point,  on  which  I  have  paused,  has  been 
as  to  the  extent  of  the  plaintiffs'  demand.  It  originated  in 
Farmers'  Exchange  bills,  which  at  the  time  of  the  giving  the 
drafts,  on  which  the  plaintiff's  judgment  is  founded,  were  at  a 
great  discount.  At  law  I  am  aware,  that  the  plaintiff  might 
be  entitled  to  the  full  amount  of  his  judgment,  notwithstand- 
ing any  purchase  of  this  sort.  But  I  think  a  court  of  equity  has 
a  right  to  moderate  his  claim  ;  an'd  if  he  asks  equity  to  com- 
pel him  to  do  equity.  All  that  in  conscience  he  ought  to 
claim  under  all  the  circumstances  against  Simon  Smith  is  the 
value  of  the  bills  of  the  bank  at  the  time  he  received  them 
or  bought  them^  with  interest  from  that  time  to  the  present. 
I  shall,  therefore,  direct  an  inquiry  to  be  had  before  a  master 
for  this  purpose,  on  which  examination  the  plaintiff  is  to  be 
examined  in  respect  to  this  point  on  oath.  A  reference  al- 
so must  be  made  to  the  master  to  ascertain  the  rents  and  pro- 
fits, making  all  proper  deductions ;  and  all  further  orders  are 
reserved  until  the  report  is  made. 

[Mem.  Since  this  opinion  was  delivered,  the  doctrine  in 
Roberts  v.  Anderson,  3  John.  Ch.  R.  321,  has  been  overruled 
in  the  court  of  errors.  See  also  Astor  v.  Wells,  4  Wheaton, 
487.] 

DECREE.  This  cause  came  on  to  be  heard  on  the  bill^ 
answer,  pleadings,  and  evidence  in  the  case,  (the  due  execution 
of  all  the  deeds  in  the  case  being  admitted  by  the  parties) 
and  was  argued  by  counsel,  on  consideration  whereof. 

It  is  ordered,  adjudged,  and  decreed,  as  follows,  to  wit ; 
That  the .  conveyances  made  by  the  said  Simon  Smith  men- 
tioned in  the  bill  and  answers  in  this  cause,  bearing  date  the 
fifteenth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
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Band  eight  hundred  and  nine,  to  the  said  Esther  Steere  and 
Elizabeth  Foster,  and  William  Steere  and  the  said  Williani 
Foster,  for  two  certain  farms  lying  in  Gloucester  and  Foster 
in  the  county  of  Providence,  within  said  district  of  Rhode- 
Island,  containing  three  hundred  and  thirty-five  acres  of  land, 
one  called  the  Wells  farm,  and  the  other  called  the  Rounds 
farm ;  and  also  the  conveyances,  in  the  said  bill  and  answers 
mentioned,  made  by  the  said  Simon  Smith  to  the  said  Ziba 
Smith,  bearing  date  the  fifteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  nine,  for  a  farm 
or  lot  of  land,  situate  in  Smithfield,  in  said  district,  and  known 
by  the  name  of  the  Waterman  lot,  containing  fifly-four  acres ; 
and  also  the  conveyances,  in  the  said  bill  and  answers  men- 
tioned, made  by  the  said  Simon  Smith  to  Darius  Smith,  and 
to  Darius  Smith  and  the  said  Ahab  Smith,  bearing  date  the 
fifteenth  and  eighteenth  days  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine,  for  the  farm  on 
which  the  said  Darius  then  lived,  situate  in  Gloucester  afore- 
said, called  the  Daniel  Eddy  farm,  lying  on  both  sides  of  the 
turnpike  road ;  and  also  the  deed,  in  the  said  bill  and  answers 
mentioned,  made  by  the  said  Simon  Smith  to  the  said  Ziba 
Smith,  bearing  date  the  eighteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine,  for  a 
lot  of  land  situate  in  said  Gloucester,  containing  twenty-six 
acres ;  and  also  the  deed,  in  the  said  bill  and  answer  men- 
tioned, made  by  the  said  Simon  Smith  to  the  said  Ziba  Smith 
and  Simon  Smith  jr.  bearing  date  the  twenty-second  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nine,  for  the  farm  whereon  the  said  Simon  Smith 
then  lived,  situate  in  said  Gloucester,  it  being  all  the  land  he 
purchased  of  John  Eddy,  Elijah  Cooke,  and  Abel  Potter,  and 
is  about  three  hundred  acres,  were  made  by  the  said  Simon 
Smith  with  the  intent  to  defraud  his  creditors,  and  particu- 
larly the  plaintiff,  and  are,  therefore,  as  to  the  plaintiff,  utter- 
ly void. 
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But  inasmuch  as  it  appears  to  the  court,  that  the  real  es- 
tate so  as  aforesaid  coQfeyed  to  the  said  Darius.  Smith,  and 
to  the  said  Darius  and  Ahab  Smith,  have,  with  the  exception 
of  a  life  estate  therein  still  held  by  the  said  Ahab,  been  con- 
veyed  to  persons,  who  are  not  parties  to  the  present  bin,  and 
the  plaintiff  seeks  no  relief  against  them,  it  is  further  order- 
ed, adjudged,  and  decreed,  that  the  said  life  estate  of  said 
Ahab  only  be  subject  to  the  debt  of  the  plaintiff  in  this  suit, 
in  manner  as  hereinafter  staled,  without  prejudice  to  the 
rights  of  persons  not  parties  to  this  bill. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
said  conveyances  before  mentioned,  having  originated  in  a 
meditated  fraud  upon  the  creditors  of  the  said  Simon  Smith, 
cannot  be  permitted  to  stand  as  a  security  for  any  debts  then 
due  to  the  grantees,  or  for  any  subsequent  advance  by  them 
made  in  furtherance  of  the  original  intention  of  the  parties 
thereto. 

And  it  is  further  declared,  and  decreed,  that  the  plaintiff 
has  a  right  to  be  paid  the  principal  debt  due  to  him,  with  in^ 
terest  up  to  the  time  of  this  decree,  and  that  the  same  ought 
to  be,  and  is  decreed  to  be,  a  charge  on  the  same  lands,  and 
on  the  rents  and  profits  (makii^  all  proper  allowances)  which 
have  accrued  to  the  respective  respondents,  or  might  have 
accrued  to  them  without  wilful  default,  since  the  estates  con- 
tained in  the  same  conveyances  have  come  to  their  hands, 
possession,  and  use ;  and  it  is  declared,  and  decreed,  that  the 
said  lands,  rents,  and  profits,  are  specifically  holden  for,  and. 
charged  with,  the  payment  of  the  plaintiff's  said  debt. 

And  it  is  further  declared,  and  decreed,  that  the  respond- 
ents be  permitted  to  pay  in  the  proportion  of  the  value  of 
the  estates  respectively  conveyed  to  them,  to  be  ascertained 
by  a  master,  the  amount  due  to  the  plaintiff  for  pineipal  and 
interest,  with  costs,  if  they  shall  elect  so  to  do,  within  sixty 
days  from  the  date  of  this  decree,  and  in  that  event  the  plain- 
tiff is  to  assign  to  them,  by  conveyances  to  be  approved 
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by  a  master,  all  his  right  and  title  to  the  judgments  stated  io 
his  bill,  and  to  the  debts  due,  and  his  right  and  title  under 
this  decree ;  and  the  respondents  shall  be  admitted  to  hoM 
the  same  accordingly  as  a  charge  on  the  same  lands ;  bat  if 
the  respondents  shall  not  pay  the  said  debt  and  costs,  within 
the  period  aforesaid,  then  the  same  master  is  to  ascertain  the 
rents  and  profits  of  the  said  estates  as  aforesaid,  which  are  to 
be  paid  by  the  respondents  respectively  towards  the  discharge 
of  the  plaintiffs  debt,  and  if  this  fund  shall  not  be  sufficient, 
or  shall  not  be  productive,  then  it  is  farther  dedared,  and 
decreed,  that  the  master  shall  sell  the  lands  so  conveyed  to 
the  respondents  by  the  conveyances  aforesaid,  or  a  sufficient* 
ey  thereof;  to  pay  the  plaintiflTs  debt,  interest  and  cost,  at 
public  auction  to  the  highest  bidder,  in  manner  as  shall  here- 
after  be  decreed  by  the  court,  and  make  due  and  legal  con* 
veyances  thereof  to  the  purchaser  or  purchasers  thereof,  and 
the  respondents  Simon  Smith,  Ziba  Smith,  Ahab  Smith,  Simon 
Smith,  jr.  Esther  Steere,  William  Foster,  and  Elizabeth  Foster, 
shall  respectively  join  in  such  conveyance  or  conveyances, 
releasing  their  right,  title,  and  interest  therein,  and  thereto, 
and  covenanting  against  their  own  acts,  in  such  manner  as 
the  master  shall  approve,  and  the  proceeds  of  such  sale  shall 
be  brought  into  this  court  to  discharge  the  plaintiffs  debt, 
and  costs  of  suit. 

And  it  is  further  declared,  and  decreed,  that  it  be  farther 
referred  to  the  same  master  to  ascertain  by  an  examination 
of  the  plaintiff  on  oath  and  otherwise,  what  was  the  value  at 
which  the  plaintiff  received  the  Farmers'  Exchange  bills  for 
which  the  drafts,  on  which  his  judgments  were  founded,  were 
given,  at  the  time  when  he  received  or  bought  the  same,  and 
that  the  plaintifi*  is  to  be  allowed  that  sum,  the  damages  on 
said  drafts  at  the  rate  allowed  by  law  on  the  bills  of  the  like 
nature,  and  his  costs  of  suit,  in  the  state  courts  of  Rhode-Isl- 
and,  as  his  principal  debt,  and  the  interest  is  to  be  computed 
thereon  as  aforesaid ;  and  the  same  mastef  is  to  make  his 
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report  as  soon  as  may  be,  and  in  the  mean  time  all  further 
proceedings  and  orders  are  reserved  for  the  consideration  of 
the  court 


Edward  Dextbr  v.  Simon  Smith  aso  others. 

Where  a  jadgaent  has  been  rendered  in  a  state  court  between  citizens  of  dif- 
ferent states,  and  the  judgment  has  been  since  assigned  to  a  citizen  of  the 
same  state  as  the  original  plaintiff,  the  Circuit  Court  has  jurisdiction  to  sus- 
tain a  bill  in  equity  in  fiiyor  of  the  assignee,  although  the  original  ground 
of  the  suit,  on  which  judgment  was  rendered,  was  a  negotiable  chose  inac- 
tion, on  which  the  Circuit  Court  could  not  have  held  jurisdiction  under 
the  restrictive  clause  of  the  11th  section  of  the  judiciary  act  of  1789,  ch.  90. 

A  mere  Tolnnteer  from  a  grantee  under  a  fradulent  conyeyanoe  stands  in  the 
same  [predicament  as  kis  grantor,  as  against  the  persons  intended  to  be  de- 
frauded. 

This  was  a  bill  in  equity  brought  by  Edward  Dexter  against 
the  derendant,  and  was,  in  most  respects^  precisely  like  the 
preceding  case  of  Bean  against  Smith  and  others,  excepting 
in  this  that  "  William  Steere/'  jr.  who  was  not  made  a  party 
in  the  other  case  is  made  a  defendant  in  this.  On  the  14th 
day  of  January,  A.  D.  1809,  the  plaintiff  was  the  holder  of 
certain  notes  of  the  late  Farmers'  Exchange  Bank,  for  the 
payment  of  which  William  Colwell,  the  cashier,  drew  two 
bills  of  exchange  upon  Andrew  Dexter,  jr.  of  Boston,  in  fa- 
vor of  Simon  Smith,  who  indorsed  the  same  in  blank,  and 
they  were  then  indorsed  by  John  Harris,  Smith  and  Harris 
being  stockholders  and  directors  in  said  bank.  The  said  bills 
were  payable  in  ninety  days,  one  for  the  sum  of  $5,184.44, 
and  the  other  for  $4,120,  and  were  by  the  cashier  delivered 
to  said  Dexter  in  payment  of  said  notes  of  the  bank.  The 
plaintiff  forwarded  said  bills  to  his  correspondent  in  Boston, 
Philip  Ammidon,  to  be  collected  and  passed  to  the  credit  of 
the  plaintiff,  who  was  indebted  to  said  Ammidon  in  a  consid- 
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erable  sum.  The  bills  were  protested  for  non-acceptance 
and  non-payment)  the  indorsers  duly  notified,  and  they 
were  then  forwarded  by  said  Ammidon  to  Mr.  Searle,  of  Pro- 
vidence,  and  an  action  commenced  tipon  them  in  the  name 
of  Ammidcm  against  said  Simon  Smith.  A  judgment  was  o1>- 
tained,  and  the  said  Smith  was  committed  to  jail  on  the  exe- 
cution. He  afterwards  gave  his  note  for  the  amount  in  con- 
formity to  the  statute,  and  was  discharged  from  jful  on  taking 
the  poor  prisoners'  oath.  In  the  year  1818,  Ammidon  hay- 
ing adjusted  his  concerns  with  Dexter,  assigned  and  transfer- 
red to  him  the  said  debt  and  judgment,  and  this  bill  in  equi- 
ty was  brought  by  Dexter  on  the  said  judgment 

Stark  and  Sncw  for  the  plaintiff. 
Whipph  for  the  defendants. 

STORY,  J.  The  principal  fiicts  in  this  case  are  the  same 
as  those  in  the  case  of  Bean  v.  Smith,  which  has  been  jusi 
disposed  of;  and  therefore  it  is  not  necessary  to  discuss  them. 
I  shall  content  myself,  therefore,  with  a  short  reference  to 
those  circumstances  in  which  they  differ. 

And  in  the  first  place,  on  the  point  of  jurisdiction,  Dexter 
claims  as  assignee  of  a  judgment  in  favor  of  Philip  Ammidon. 
That  assignment  was  made  long  after  the  conveyances  in 
September  and  November,  1809;  but  if  the  plaintiff's  title 
stood  on  that  ground  alone,  there  would  be  no  pretence  to 
sustain  the  objection ;  for  Ammidon  is,  and  at  that  time  was, 
a  citizen  of  Massachusetts,  and  entitled,  as  such,  to  sue  the 
present  parties  in  this  court  with  reference  to  his  judgment. 
So  that  the  case  does  not  fall  within  the  restrictive  clause  of 
the  1 1th  section  of  the  judiciary  act  of  1789,  ch.  20.  But  in 
truth  the  plaintiff  was  the  original  holder  of  the  drafts,  and 
Ammidon  was  his  agent  only,  and  recovered  the  judgment,  as 
such,  as  is  charged  in  the  bill,  and  is  admitted  by  the  answer 
of  Simon  Smith ;  so  that  if  the  plaintiff  was  ever  competent 
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to  sue,  being  remitted  to  his  former  right  independent  of  the 
new  assignment. 

Another  circumstance  is,  that  the  present  bill  proceeds 
against  William  Steere,  jr.  (to  whom  his  brother  Amasa  in 
1817,  released  and  conveyed  all  his  interest)  to  subject  the  es- 
tate conveyed  to  them  by  Ahab,  Darius,  and  Thomas  Smith,  by 
their  deed  of  the  7  th  of  February,  1816,  to  the  plaintiff's  debt 
>  As  to  the  moiety  of  that  estate  conveyed  by  Ahab,  it  is  suffi* 
cient  to  say,  as  has  been  cdready  stated,  that  as  the  yonng 
Messrs.  Steere  claim  it  as  a  gift,  by  the  very  terms  of  their  own 
life  lease  to  him,  they  stand  in  the  sanip  predicament,  as  if 
the  estate  were  now  held  by  Ahab ;  andfne  clearly  held  by 
a  fraudulent  conveyance. 

As  to  the  moiety  of  Darius  Smith,  for  reasons  that  have 
already  been  stated,  the  conveyance  to  him  by  his  father 
must  be  deemed  fraudulent.  There  are  some  circumstances 
however,  in  his  case  fortifying  that  conclusion,  which  deserve 
notice.  The  father  in  his  answer  admits,  that  Darius  paid 
only  ^500  of  the  purchase  by  an  ultimate  discharge  of  so 
much  of  the  debt  due  to  Zephaniah  Andrews,  and  says,  that 
he  owed  his  son  the  residue.  And  several  of  the  witnesses 
for  the  respondents  assert  the  same.  I  cannot,  however,  con- 
sider Thomas  Smith  or  Amasa  Steere  as  witnesses  competent 
in  this  cause.  Both  have  a  direct  interest,  the  former  as  a 
co-grantor  to  Amasa  and  William  Steere,  jr.  and  the  latter  as 
a  grantor  to  his  brother  William  of  the  land  now  in  contro- 
versy (1).  It  appears,  however,  that  Simon  Smith  had  purcha- 
sed a  farm  for  his  son  Darius,  in  January,  1797,  for  $3,000, 
and  that  the  deed  was  taken  in  the  son's  name,  though  the 
consideration  was  paid  by  the  father.  The  gift,  too,  of  the 
Lewis  and  Tinkham  farm  by  the  father  to  Darius  in  March, 
1808,  has  been  already  adverted  to  in  the  other  cause.  These 
liberal  advances  to  his  son,  considering  too  the  attempts  now 


(1)  See  Roberts  v.  Anderson,  3  Johns.  Ch.  371, 375. 
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made  to  show  the  fiithor's  deep  embarFasBinent  by  debts,  do 
not  increase  the  confidence,  one  might  be  disposed  otherwise 
to  indulge  towards  the  mass  of  fiimily  testimony  brought 
into  this  cause,  to  establish  debts  due  to  the  children.  We 
should  be  almost  driven  to  the  conclusion,  if  we  could  be* 
lieve  such  testimony,  that  there  was  as  much  profusion  and 
extravagance,  as  there  was  want  of  good  faith,  in  the  conduct 
of  the  father. 

The  only  remaining  consideration  is,  whether  the  Messrs. 
Steere,  or  William,  the  present  holder,  are  purchasers  for  a 
valuable  consideration  without  notice  of  the  firaud  from  Da* 
rius  Smith.  They  were  clearly  conusant  of  the  deed  of  con- 
veyance to  Darius  and  Ahab,  under  which  they  derive  title, 
for  it  is  referred  to  in  the  deed  to  them.  Considering  the 
immediate  family  connexion  between  the  parties,  and  the  age 
of  the  grand-children,  it  seems  almost  incredible,  that  they 
should  not  have  had  an  intimate  knowledge  of  all  the  trans- 
actions accompanying  the  conveyances  in  September  and  No- 
vember, 1809.  I  observe,  too,  that  Amasa  Steere  in  his  de- 
position, which  if  competent  for  any  purpose,  is  competent 
for  this,  states,  that  he  lived  with  his  grandfather  Simon  Smith, 
at  the  time  of  these  conveyances,  and  professes  a  thorough 
intimacy  with  the  execution  of  the  deed  to  Darius  and  Ahab, 
and  the  consideration,  on  which  it  was  founded.  Can  any 
one  believe,  that  his  co-grantee  was  ignorant  of  the  same 
facts  ?  There  is  not  the  slightest  reason  to  presume  it ;  and 
I  am  not  justified  in  allowing  them  the  benefit  of  a  title,  which 
is  set  up  under  circumstances  so  pregnant  with  suspicion,  and 
so  strongly  imbued  with  the  coloring  of  a  family  compact. 
I  shall,  therefore,  make  the  same  decree  in  this  case  as  in 
that  of  Bean  t;.  Smith,  adding,  that  Messrs.  Amasa  and  Wil- 
liam Steere,  jr.  are  not  purchasers  for  a  valuable  considera- 
tion without  notice,  and  therefore  are  liable  to  the  same  equi- 
ties, as  if  the  property  were  now  in  the  hands  of  the  heirs  of 
Darius.      I  think,  however,  that  they  ought  not  to  be  held 
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liable,  so  far  as  reqpects  the  lands  claimed  ^firom  Darias  and 
bis  son  Tbomas,  until  all  other  funds  have  been  exhausted. 

DECREE.  Tliis  cause  came  on  to  be  heard  on  the  bill,  an-^ 
swer,  pleadings,  and  evidence  in  the  case,  (the  due  execution 
of  aQ  the  deeds  in  the  case  being  adaiitted  by  the  parties) 
and  was  argued  bj  counsel ;  on  consideration  wbereof} 

It  is  ordered,  adjudged,  and  decreed,  as  follows,  to  wit ; 
That  the  conveyances  made  by  the  said  Simon  Smith  men* 
tioned  in  the  bill  and  answers  in  this  cause,  bearing  date  the 
fifteenth  day  of  September,  in  the  year  of  our  Lord  one  thou* 
sand  eight  hundred  and  nine,  to  the  said  Esther  Steere  and 
Elizabeth  Foster,  and  to  William  Steere  and  the  said  Williani 
Foster,  for  two  certain  farms  lying  in  Gloucester  and  Foster 
in  the  county  of  Providence,  within  said  district  of  Rhode* 
Island,  containing  three  hundred  and  thirty-five  acres  of  land^ 
cme  called  the  WeUs  farm,  and  the  other  called  the  Rounds 
farm ;  and  also  the  conveyances,  in  the  said  bill  and  answers 
mentioned,  mad^  by  the  said  Simon  Smith  to  the  said  Ziba 
Smith,  bearing  date  the  fifteenth  day  of  SeptenE^ber,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  nine,  for  a  farm 
or  lot  of  land,  situate  in  Smithfield,  in  said  district,  and  known 
by  the  name  of  the  Waterman  lot,  ccMitaining  fifty-four  acres ; 
and  also  the  conveyances,  in  the  said  bill  and  answers  men* 
tioned,  made  by  the  said  Simon  Smith  to  Darius  Smith,  and 
to  Darius  Smith  and  the  said  Ahab  Smhh,  bearing  date  the 
fifteenth  and  eighteenth  days  of  September,  in  the  year  of  onr 
Lord  one  thousand  eight  hundred  and  nine,  for  the  farm  on 
which  the  said  Darius  then  lived,  situate  in  Oloucester  afore* 
said,  called  the  Daniel  Eddy  farm,  lying  on  both  sides  of  the 
turnpike  road ;  and  also  the  deed,  in  the  said  bill  and  answeis^ 
mentioned,  made  by  the  said  Simon  Smith  to  the  said  Ziba 
Smith,  bearing  date  the  eighteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine,  for  a 
lot  of  land  situate  in  said  Gloucester;  containing  twenty-six 
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acres ;  and  also  the  deed,  in  the  said  bill  and  answer  men- 
tioned, made  by  the  said  Simon  Smith  to  the  said  Ziba  Smith 
and  Simon  Smith,  jr.  bearing  date  the  twenty-second  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nine,  for  the  farm  whereon  the  said  Simon  Smith 
then  lived,  situate  in  said  Gloucester,  it  being  all  the  land  he 
purchased  of  John  Eddy,  Elijah  Cooke,  and  Abel  Potter,  and 
is  about  three  hundred  acres,  were  made  by  the  said  Simon 
Smith  with  the  intent  to  defraud  his  creditors,  and  particu- 
larly the  plaintiff,  and  are,  therefore,  as  to  the  plaintiff  utter- 
ly void. 

And  it  is  further  ordered,  and  decreed,  that  the  deed,  in  the 
said  bills  and  answers  mentioned,  made  by  Darius  Smith, 
Thomas  Smith,  and  Ahab  Smith,  to  William  Steere,  jr.  aiid 
Amasa  Steere,  bearing  date  the  seventh  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  six- 
teen, of  the  Daniel  Eddy  farm  before  mentioned ;  and  also 
that  the  lease,  in  the  said  bill  and  answers  mentioned,  made 
by  the  said  Amasa  Steere,  and  William  Steere,  jr.  to  the  said 
Ahab  Smith,  bearing  date  the  seventh  day  of  February,  A.  D. 
1816,  for  that  part  of  the  Daniel  Eddy  farm,  which  the  said 
Ahab  Smith  had  conveyed  to  the  said  Amasa  and  William 
Steere,  jr.  on  that  day ;  and  also  that  the  deeds  in  the  said 
bill  and  answers  mentioned,  made  by  the  said  Ziba  Smith  to 
the  said  Simon  Smith,  jr.  and  by  the  said  Simon  Smith,  jr.  to 
the  said  Ziba  Smith,  bearing  date  the  thirtieth  day  of  May,  in 
ibe  year  of  our  Lord  one  thousand  eight  hundred  and  twelve, 
of  certain  portions  of  the  said  farm,  that  Simon  Smith  convey- 
ed to  them  by  deed,  bearing  date  the  twenty-second  day  of 
November,  A.  D.  1809 ;  and  also  that  the  deed,  made  by  the 
said  Amasa  Steere  to  the  said  William  Steere,  jr.  mentioned  in 
said  bill  and  answers,  bearing  date  the  first  day  of  January, 
A.  D.  1818,  for  the  one  half  part  of  the  said  fiirm  conveyed 
to  the  said  Amasa  and  William  Steere,  jr.  by  the  said  Darius, 
Thomas,  and  Ahab  Smith,  on  the  seventh  day  of  February,  A* 
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D.  1816,  were  made  bjr  the  said  Darias,  Thomas,  Ahab,  Zi- 
ba,  Simon,  jr.  Amasa,  and  William,  jr.  in  fartheranoe,  and  with 
the  knowledge  of  the  original  intention  of  the  parties,  to  de- 
fraud the  creditors  of  the  said  Simon  Smith,  and  particnlarly 
the  plaintiff,  and  are,  therefore,  as  to  the  plaintiff,  utterly  void ; 
that  the  said  conveyances  before  mentioned,  hanng  originated 
in  a  meditated  fraud  upon  the  creditors  of  the  said  Simon 
Smith,  cannot  be  permitted  to  stand  as  a  security  for  any 
debts  then  due  to  the  grantees,  or  for  any  subsequent  advan* 
ces  by  them  made  in  furtherance  of  the  original  intention  of 
the  parties  thereto. 

And  it  is  further  declared,  and  decreed,  that  the  plaintiff 
has  a  right  to  be  paid  the  principal  debt  due  to  him,  with  in- 
terest up  to  the  time  of  this  decree,  and  that  the  same  ought 
to  be,  and  is  decreed  to  be,  a  chaige  on  the  same  lands,  and 
on  the  rents  and  profits,  (making  all  proper  allowances)  which 
have  accrued  to  the  respective  respondents^  or  might  have 
accrued  to  them  without  wilful  default,  since  the  estates  men* 
tioned  in  the  same  conveyances  have  come  to  their  hands, 
possession,  and  use ;  and  it  is  declared,  and  decreed,  that  the 
said  lands,  rents,  and  profits  are  specifically  holden  for,  and 
charged  with,  the  payment  of  the  plaintiff's  said  debt. 

And  it  is  further  declared,  and  decreed,  that  the  respond- 
ents be  permitted  to  pay  in  the  proportion  of  the  value  of 
the  estates  respectively  conveyed  to  them,  to  be  ascertained 
by  a  master,  the  amount  due  to  the  plaintiff  for  principal  and 
interest,  with  costs,  if  they  shall  elect  so  to  do,  within  sixty 
days  after  the  date  of  this  decree,  and  in  that  event  the  plain- 
tiff is  to  assign  to  them,  by  conveyances  to  be  approved 
1^  a  master,  all  his  right  and  title  to  the  judgments  stated  in 
his  bill,  and  to  the  debts  due,  and  his  right  and  title  under 
this  decree ;  and  the  respondents  shall  be  admitted  to  hold 
the  same  accordingly  as  a  charge  on  the  same  lands ;  but  if 
the  respondents  shall  not  pay  the  said  debt  and  costs,  within 
the  period  aforesaid,  then  the  same  master  is  to  ascertain  the 
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rents  and  profits  of  the  said  estates  as  aforesaid,  which  are  to 
be  paid  by  the  respondents  respectively  towards  the  discharge 
of  the  plaintiflf's  debt,  and  if  this  fund  shall  not  be  sufficienty 
or  shall  not  be  productive,  then  it  is  further  declared,  and  de- 
creed, that  the  master  shall  sell  the  lands  so  conveyed  to  the 
respondents  by  the  conveyances  aforesaid,  or  a  sufficiency 
thereof,  to  pay  the  plaintiff's  debt,  interest  and  cost,  at  public 
auction  to  the  highest  bidder,  in  manner  as  shall  hereafter  be 
decreed  by  the  court,  and  make  due  and  legal  conveyances 
thereof  to  the  purchaser  or  purchasers  thereof;  and  the  res- 
pondents Simon  Smith,  Ziba  Smith,  Ahab  Smith,  Simon 
Smith,  jr.  Esther  Steere,  William  Foster,  Elizabeth  Foster, 
and  William  Steere,  jr.  shall  respectively  join  in  such  convey- 
ance or  conveyances,  releasing  their  right,  title,  and  interest 
therein,  and  thereto,  and  covenanting  against  their  own  acts, 
in  such  manner  as  the  master  shall  approve,  and  the  proceeds 
of  such  sale  shall  be  brought  into  this  court  to  discharge  the 
plaintiff's  debt,  and  costs  of  suit. 

And  it  is  further  declared,  and  decreed,  that  it  be  further 
referred  to  the  same  master  to  ascertain  by  an  examination 
of  the  plaintiff  on  oath  and  otherwise,  what  was  the  value,  at 
which  the  plaintiffs  received  the  Farmers'  Exchange  bills  for 
which  the  drafts,  on  which  his  judgments  were  founded,  were 
given,  at  the  time  when  he  received  or  bought  the  same,  and 
that  the  plaintiff  is  to  be  allowed  that  sum,  the  damages  on 
said  drafts  at  the  rate  allowed  by  law  on  the  bills  of  the  like 
nature,  and  his  costs  of  suit,  in  the  state  courts  of  Rhode- 
Island,  as  his  principal  debt,  and  the  interest  is  to  be  compu- 
ted thereon  as  aforesaid  ;  and  the  same  master  is  to  make  his 
report  as  soon  as  may  be,  and  in  the  mean  time  all  further 
proceedings  and  orders  are  reserved  for  the  consideration  of 
the  court 
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Unitxd  States  v,  Samuel  Hoab,  je.  admihistratos  ie  eeeob. 

Neithxb  the  ^^neral  statute  of  limitatioiis,  nor  the  statute  of  limitations  of 

Massachusetts,  as  to  executors  and  administrators,  binds  the  United  States 

in  a  suit  in  the  Circuit  Couift ;  and,  of  course,  neither  can  be  pleaded  in  bar 

of  such  suit. 
A  general  plea  of  plene  adnUnistravit  majbe  good,  where  all  the  property 

of  the  intestate  has  been  exhausted  in  a  regular  course  of  administration. 

But  if  exhausted  in  pajing  debts,  without  notice  of  a  debt  haying  a  legal 

priority,  that  fact  should  be  specially  pleaded. 
Inwhat  ctfBB  a  special  plea  of  pUtu  adnUnistratU  is  necessary  at  the  common 

law,  or  under  Massachusetts  statutes. 

This  was  a  writ  of  error  from  the  judgment  of  the  Dis- 
trict Court.  The  original  action  was  assumpsit  for  money 
had  and  received,  brought  by  the  United  States  against  the 
defendant  in  error,  as  administrator  of  the  estate  of  CoL 
John  L.  Tuttle,  deceased.  The  defendant  pleaded,  1.  The 
general  statute  of  limitations  of  Massachusetts  (1),  (substantial- 
ly like  the  statute  of  21  Jac.  ch.  16,  ^  3  ),  to  personal  actions ; 
2.  the  statute  of  Massachusetts  (2),  limiting  suits  against  exe- 

(1)  Stat  13  Feb.  1787,  [1786,  ch.  53]. 

(2)  Stat  of  Man.  14  Feb.  1789,  [1788,  ch.  m,]  and  14  Feb.  1793, 
[1791,  ch.  36]. 
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cutors  and  administrators  iofour  years  after  the  acceptance  of 
the  trust ;  3.  PUne  adminUtravit.  To  the  two  first  pleas  the 
plaintiffs  demurred,  and  to  the  third  plea  replied,  that  the 
estate  of  Tuttle  is  fully  sufficient  to  pay  all  his  debts  and  the 
charges  of  administration.  To  this  replication  the  defendant 
demurred  ;  and  upon  joinder  in  demurrer  to  all  the  pleas,  the 
District  Court  gave  a  pro  forma  judgment  for  the  defendant. 

G.  BlaJcef  District  Attorney,  for  the  United  States. 
S.  Hoar  J  jr.  for  the  defendant. 

STORY,  J.  The  only  point,  which  has  been  argued  here,  is, 
whether  the  United  Stales  are  barred  of  their  suit  by  the  stat- 
utes of  limitations  of  Massachusetts  above  pleaded.  It  has  not 
been  denied,  and  indeed  is  too  plain  for  argument,  that  the  stat- 
utes of  limitations  of  Massachusetts  cannot  propria  vigort  bind 
or  bar  the  suits  of  the  national  government  in  the  national 
courts.  If  such  an  effect  can  be  attributed  to  them,  it  can  only  be 
by  reason  of  some  extension  of  them  for  this  purpose  by  the  na- 
tional legislature.  And  it  is  contended,  that  such  is  the  ef- 
fect of  the  34th  section  of  the  judiciary  act  of  1789,  cb.  20. 
That  section  declares,  <<  that  the  hiws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  statutes  of  the  Uni- 
ted States  shall  otherwise  require  or  provide,  shall  be  re- 
garded as  roles  of  decision  in  trials  at  common  laiv  in  the 
courts  of  the  United  States,  tn  cases  where  they  apply J^  The 
whole  stress  of  the  argument,  therefore,  turns  upon  the  ques- 
tion, whether  this  is  a  case,  where  the  laws  of  the  state  do 
apply.  Now,  I  think,  it  may  be  laid  down  as  a  safe  proposi- 
tion, that  no  statute  of  limitations  has  been  held  to  apply  to 
actions  brought  by  the  Crown,  unless  there  has  been  an  ex- 
press provision  including  it  For  it  is  said,  that,  where  a 
statute  is  general,  and  thereby  any  prerogative,  right,  title,  or 
interest  is  divested  or  taken  from  the  king,  in  such  case  the 
king  shall  not  be  bound,  unless  the  statute  is  madeby  express 
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words  to  extend  to  him  (3).  Aod^  accordingly)  it  was^uled  in 
the  cese  of  Magcfaden  CkiBcge  (4),  that  "  the  king  haa  a  pre<> 
rogative,  quod  mdhm  tempu$  ocewrit  r§gi^  and  therefore,  tho 
general  acta  of  Umitation,  or  of  plenarty,  shall  not  extend  tQ 
hun.'^  And  the  same  doctrine  is  maintained  in  the  most  ret* 
pectable  anthorides  (5),  It  is  true,  that  Bracton  lays  down  a 
different  doctrine  as  to  certain  crown  lands,  for  he  says  (6), 
^*$uni  eiiam  aUtt  ru  qikt  pertinent  md  cm^omsi,  qm  turn  $vM 
tto  tacTitj  qmk  treaufarripoisuwt,  sieut  ttmi  fimdi^  tcmt  et  tm$^ 
mmta  et  Myia  modi,  per  qiue  ceroma  regU  roberatwr  et  in  p(i» 
but  currit  tempus  contra  regem^  tkut  cotUra  qumnUbet  jprtva^MSi 
personamJ^  And  Stauaford,  citing  this  passage,  says  this  is 
as  much  as  to  say,  that  if  the  King  had  right  to  any  such 
hnds  or  tenements,  and  had  surceased  his  tiaoe,  so  long,  that 
it  exceeded  the  time  of  Umitataon  in  a  suit  of  right,  he  had 
lost  then  his  right  forever  (7).  And  in  Britton's  time  tbe  same 
rule  prevailed,  for  he  declared,  that  as  to  lands  not  held  as 
appurtenant  to  the  crown,  the  prescr^tion  in  a  suit  of  right 
shall  ran  against  the  King,  as  against  other  people  (8).  As  to 
lands  and  other  things  held  jur$  corona,  it  is  manifest,  as  well 
from  Bracton  as  from  Britton,  that  the  rule  governed,  qmi 
wXbun  tempui  oceurrit  regi  (9).  But  however  thi?  distinction 
may  anciently  have  been,  it  is  clear  from  the  authorities,  thai 
the  rule,  excepting  the  crown  from  the  opemtion  of  the  8(a*> 
tutes  of  limitation,  has  for  several  centuries  universally  pre* 
vailed ;  and  a  recent  statute  (9  Geo.  3.  eh.  16),  was  the  first 
that  expressly  limited  the  right  to  recover  any  estate  or  he* 
reditaments.     The  true  reason,  indeed,  why  the  law  has  de- 

(3)  Bac.  Abrid.  Prerogntive,  E.  5. 

(i)  11  Co.  63, 74,  b.;  &  a  1  Roll  R.  151. 

(5)  Plowd,d44;  Slnoi.  188;  Bao.  Abrid.  Pierogttive»  E.  5^^  561; 
Com.  Dig.  Prerog;  D.86;  Tenpp.  G.  U;  Bra  8tat  Limit  67. 

(6)  Bract  lib.  3,  ch.  5»  §  7, 

(7)  Staiinf.  Prerog.  43.  b. 

(8)  Britton,  De  Droit  Ls  Boy,  cb.  18,  p.  99. 

(9)  Bnct  lib.  3,  ch.  3,  p.  103;  Britton,  ch.  18,  p.  S9. 
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termined)  that  there  can  be  no  negligence  or  laches  inipated 
to  the  crown,  and,  therefore,  no  delay  should  bar  its  right, 
(though  sometimes  asserted  to  be,  because  the  King  is  always 
busied  for  the  public  good,  and,  therefore,  has  not  leisure  to 
assert  his  right  within  the  times  limited  to  subjects)  (10),  is  to 
be  found  in  the  great  public  policy  of  preserving  the  public 
rights,  revenues,  and  property  from  injury  and  loss,  by  the 
negligence  of  public  officers.  And  though  this  is  sometimes 
called  a  prerogative  right,  it  is  in  fact  nothing  morethan  a  re- 
servation, or  exception,  introduced  for  the  public  benefit,  and 
equally  applicaUe  to  all  governments.  We  find  according- 
ly, in  our  own  state,  the  doctrine  is  well  settled,  that  no  la- 
ches can  be  imputed  to  the  government,  and  against  it  no 
time  runs,  so  as  to  bar  its  rights  (11).  So,  that  it  is  clear,  that 
the  statutes  of  limitations  pleaded  in  this  case  would  be  no 
bar  to  a  suit  brought  to  enforce  any  right  of  the  state  in  its 
own  courts. 

But,  independently  of  any  doctrine  founded  on  the  notion 
of  prerogative,  the  same  construction  of  statutes  of  this  sort 
ought  to  prevail,  founded  upon  the  l^slative  intention. 
Where  the  government  is  not  expressly  or  by  necessary  im- 
plication included,  it  ought  to  be  dear  from,  the  nature  of  the 
mischiefs  to  be  redressed,  or  the  language  used,  that  the  go- 
vernment itself  was  in  contemplation  of  the  l^islature,  be- 
fore a  court  of  law  would  be  authorized  to  put  such*an  inter- 
pretation upon  any  statute.  In  genera],  acts  of  the  legisla- 
ture are  meant  to  r^[ulate  and  direct  the  acts  and  rights  of 
dtizens ;  and  in  most  cases  the  reasoning  applicable  to  them 
applies  with  very  different,  and  often  contrary  force  to  the 
government  itself.  It  appears  to  me,  therefore,  to  be  a  safe 
rule  founded  in  the  principles  of  the  comm(m  law,  that  the 
general  words  of  a  statute  ought  not  to  include  the  govem- 

(10)  1  Black  ComnL  947. 

(11)  Inhabitants  of  Stoaghton  v.  Baker,  4  Mass.  528. 
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menty  or  affect  its  rights,  unless  that  construction  be  clear  and 
indisputable  upon  the  text  of  tlie  act. 

It  has  not  been  contended  in  argument,  that  the  judiciary 
act  of  1789,  in  the  section  under  consideration,  meant  to  en- 
large  the  construction  of  the  statutes  of  Massachusetts.  It  is 
most  manifest,  that  the  terms  give  the  same  efficacy,  and  none 
other,  to  the  statutes  in  the  federal,  that  they  have  praprio 
vigare  in  the  state,  courts.  And  yet,  unless  this  doctrine  of 
enlargement  can  be  maintained,  it  is  difficult  to  perceive  up> 
on  what  ground  the  case  of  the  defendant  can  be  supported. 
The  statutes  of  Massachusetts  could  not  originally  have  con- 
templated suits  by  the  United  States,  not  because  they  were 
in  substance  enacted,  before  the  federal  constitution  was 
adopted,  on  which  I  lay  no  stress ;  but  because  it  was  not  with- 
in the  legitimate  exercise  of  the  powers  of  the  state  legisla* 
lure.  It  is  not  to  be  presumed,  that  a  state  legislature  mean 
to  transcend  their  constitutional  powers ;  and,  therefore,  how- 
ever general  the  words  may  be,  they  are  always  restrained  to 
persons  and  things,  over  which  the  jurisdiction  of  the  state 
may  be  rightfully  exerted.  And  if  a  construction  could  ever 
be  justified,  which  should  include  the  United  States,  at  the 
same  time  that  it  excluded  the  State,  it  is  not  to  be  presum* 
ed,  that  Congress  could  intend  to  sanction  an  usurpation  of 
power  by  a  State  to  regulate  and  control  the  rights  of  the 
United  States.  In  the  language  of  the  act  of  1789,  it  would 
not  be  a  case,  where  the  laws  of  the  state  could  apply.  The 
mischiefs,  too,  of  such  a  construction,  would  be  very  great. 
The  public  rights,  revenue,  and  property  would  be  subject 
to  the  arbitrary  limitations  of  the  states ;  and  the  limitations 
are  so  various  in  these  states,  that  the  government  would  hold 
their  rights  by  a  very  different  tenure  in  each.  I  am  of  opin- 
ion, therefore,  that  the  first  and  second  pleas  of  the  defend- 
ant are  bad  in  point  of  law,  and,  that  judgment  ought  to  be 
for  the  plaintiffs. 

As  to  the  third  set  of  pleadings,  it  is  impossible  to  sustain 
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tiie  replication  as  a  good  answer  to  the  plea  of  pfene  aimmk* 
trcwit,  for  it  neither  denies  nor  aToids  the  matter  of  that  plea* 
If  the  United  States  meant  to  deny  that  matter,  it  is  surpris- 
ing, that  the  nsoal  and  technical  repficatioii  was  not  made ;  and 
if  it  meant  to  admit  tlie  truth  and  justice  of  that  plea,  the 
true  course  was  to  hare  admitted  the  same  in  tenns,  and 
prayed  judgment  of  assets  quando  acciderini.  But  here,  the 
replication  does  neither.  It  asserts,  that  there  are  assets  of 
the  deceased,  not  saying  in  the  hands  of  the  administmter,  suf^ 
ficient  to  pay  all  his  debts,  and  yet  does  not  take  issue  upon 
the  point  of  pbns  adminiairawit.  It  is  a  perfectly  anomalous 
and  incoogniOQS  pleading,  and  is  bad  in  substance  as  well  as 
in  form* 

The  only  remaining  question,  is,  whether  the  plea  of  pkm 
ndministranfit  generally  is  good  in  this  case.  It  is  suggested 
at  the  bar,  that  under  the  peculiar  system  of  laws  of  Mama* 
chusetts,  this  plea,  howe?er  good  at  common  law,  is  not  sus^ 
tainaUe.  By  these  laws  the  r^ts  of  creditors  of  a  deceased 
debtor  are  equal,  and  no  one  has  a  priority  orer  another,  but 
all  are  to  be  paid  pari  pasruj  excepting  debts  to  the  United 
States,  to  the  commonwealth,  and  for  cfaaiges  of  the  last  BidK«> 
ness  and  ftmeral  of  the  deceased,  whidi  have  a  priority,  where 
the  estate  is  insolreat  (Ifi).  It  is  supposed,  therefore,  that  in 
cases  of  insolvency,  the  administrator  is  bound  to  pursue  tlie 
Mitute  provided  for  sudi  cases,  and  can  avail  himself  only  of 
the  special  pkm  admni$travit  growing  out  of  the  provisions 
of  that  statute.  If  the  estate  be  in  fiict  insolvent,  the  admin* 
tstmtor  cannot  lawfully  prefer  one  creditor  to  another  in  the 
payment  of  debts;  and  if  he  pays  one  creditor  in  lull  to  the 
injury  of  the  others,  it  will  be  a  wasteful  administration,  and 
at  his  own  periL  Whfle  a  single  creditor  remains  unpaid,  if 
the  assets  are  exhausted,  the  administrator  is  guilty  of  waste^ 
Such,  as  I  und^stand  it,  is  the  drift  of  the  argument. 

(12)  Jewett  V.  Jewett,  5  Mass.  R.  275 ;  Act  of  CoDgT08B,3d  of  March, 
1797,  ch.  74,$  5;  Fisher  s.  Bligfat,3 Craach,  368. 
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Now  in  the  first  place,  it  does  not  appear  to  me,  that  upon 
principle  any  special  plea  of  plene  adtninistravit  is  necessa- 
ry, where  the  assets  have  been  in  fact  paid  according  to 
the  directions  of  the  statute  of  insolvency ;  for  if  the  assets 
are  rightfully  applied,  the  mode  is  matter  of  evidence  and  not 
of  pleading.  A  special  pJene  adminiiimvii  can  only  be  ne- 
cessary, where  the  administrator  either  admits  assets  to  a  li- 
mited exteAt,  or  he  sets  up  a  right  of  retainer  for  the  pay- 
ment of  other  debts,  to  which  they  are  legally  appropriated, 
or  he  has  paid  debts  of  an  inferior  nature,  without  notice  of 
the  plaintiff's  claim.  And  so  is  the  doctrine  of  the  common 
law  according  to  the  better  authorities  (13).  In  the  next  place, 
it  seems  to  me,  that  there  may  be  cases,  where  the  estate 
may  be  insolvent,  and  yet  the  administrator  would  not  be 
bound  to  procure  a  commissioi^  and  proceed  under  the  statute 
of  insolvency.  If,  for  example,  the  assets  were  less  than  the 
privileged  or  priority  debts,  a  commission  of  insolvency  would 
be  utterly  useless  to  the  other  creditors ;  and  surely  the  law 
would  not  force  the  administi^tor  to  nugatory  acts.  In  such 
a  case  it  seems  to  me,  that  a  general  pJene  administravit  would 
be  good,if  the  administrator  had  in  fact  applied  the  assets  in 
discharge  of  such  debts.  If  he  had  not  so  applied  them,  then 
he  might  specially  plead  these  debts  and  no  assets  ultra.  Oth- 
er cases  may  be  put  of  an  analogous  nature ;  and  unless  some 
stubborn  authority  could  be  shown,  founded  in  our  local  ju- 
risprudence, (and  none  such  has  been  produced)  I  should  not 
be  bold  enough  to  overrule,  what  I  consider  a  most  salutary 
doctrine  of  the  common  law. 

Judgments,  bonds,  and  some  other  debts  at  the  common 
law,  are  privileged  debts,  and  are  entitled  to  a  priority  of 
payment    And  yet,  if  the  administrator  have  no  notice  either 

(13)  Hickey  v.  Hayter,  6  T.  R.  384 ;  ToUei^s  Executois,  b.  3,  ch.  3^ 
§  3,  pp.  267,  383;  Parker  «.  Atfield,  Salk.  311 ;  Toilet's  Execaton,  b. 
3, ch.  3,  p. 396;  lb.  b. 3, cb.  5, p. 367 ;  1  Saond. 833,  Note (6), 334, Note 
8;  3  Bac  Abrid.  Execntois  and  Administzatonii  L.  pp.  77.  ^. 
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actaal  or  constructive  of  sach  privileged  debts,  he  will  be  jus- 
tified in  paying  debts  of  an  inferior  nature,  provided  a  rea- 
sonable time  has  elapsed  after  the  decease  of  the  intestate  (14). 
And  in  principle  there  cannot  he  any  just  distinction,  whether 
such  payment  be  voluntary  or  compulsive  (15)»  But  in  such 
case,  if  he  be  afterwards  sued  for  such  privileged  debt,  he 
cannot  plead  pkne  admSnisirant  cenerally,  but  is  bound  to 
aver,  that  he  had  fully  administered  before  notice  of  sudh 
debt  (16).  Now  it  is  precisely  in  this  view,  that  the  plea  of  the 
defendant  is  defective.  The  debt  of  the  XTnited  States  is  a 
privileged  debt,  and  the  plea  should  have  shown,  that  the  as- 
sets were  exhausted  before  knowledge  of  this  debt.  It  seems 
to  me,  therefore,  that  the  plea  must  be  adjudged  bad. 

In  point  of  fiict,  it  is  admitted  at  the  bar,  and  by  the  plead- 
ings, that  Col.  Tuttle*s  estate  Is  solvent ;  but  the  administra- 
tor has,  in  consequence  of  tfie  lapse  of  time,  and  in  pursuance 
of  the  general  principles  of  law,  distributed  the  surplus  assets 
after  the  payment  of  all  known  debts  among  the  heirs.  Whe- 
ther such  a  distribution,  either  voluntary  or  under  a  probate 
decree,  would  protect  him  from  a  suit  1^  the  United  States, 
need  not  now  be  decided.  If  it  would  not,  the  United  States 
might  wen  have  taken  issue  on  the  phne  admimstravit ;  if  it 
would,  it  ought  to  have  been  specially  pleaded. 

Judgment  for  United  States. 

■ ■  ■        ■■!   I  I  ■  ■!  »<      ■■■■ M  ■■      ■Him         

(14)  Osm.  Dig;  AdminiMmtioD,  a  ft ;  8  Bae.  Abrid.  Es*rt.  sad  Adm^kt. 
L.  ^  83,  And  GuilliBi's  Nats;  Saivyer  «l  Mercar,  1  T.  Rs^  690; 
Toller's  Ez'n.  b.  3, ch.  3,  pp.  293,  293;  Britton  o.  Bathunt,  3  Lev. 
114. 
.  (15)ToIlei^s&K^b.3,eli.5l,p.MI^ 

(1^  Sawyer  9^Msml^lTimRe^690;  Toltn^Bs^  b.  8,eh.  •» 
11.888.  v^^ 
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Tbs  Ship  Two   CATBimiixB,  Pbotidkhcs  W.  iHsvmAircs  Comfaitt, 

OLAIMAVTl. 

A  8flt»  gliilftd  oA«  Yoyaipt  fVom  Newport  to  Oibnltar,  uidiheM  landed  her 
oeigo  end  went  in  btllaet  to  lyiea  for  a  cargo  of  salt,  and  after  taking  it  on 
board,  proceeded  on  ber  homeward  yojrage  for  Proyidence,  and  wae  wrecked 
on  an  bland  in  Narraganeett  Bay,  and  the  ottgo  totally  lost,  bvltbe  ahip'e 
taokk,  doo.  weee  aived.  HeM,  1.  Thai  the  ieaaaen  WMe  entitled  to  w»- 
gea  up  to  the  arriyal  of  the  ihip  in  lyioa,  and  half  the  time  ahe  stayed 
there.  2.  That  they  were  not  entitled  to  their  wagea  for  tiie  homeward 
voyage,  heoanee  no  freight  wae  earned,  t.  But  that  the  aeauen  were  en- 
litM  lo  ealtage  for  eaving  tfM  materiala  of  the  ahip,  and,  nnder  the  eir* 
cnnetancea,  a  aalyage  waa  allowed  equal  to  the  amount  of  their  wagea 
for  the  homeward  royage. 

TheeotttnetofthA  aBaam  la  not  diaeoWed  by  ahqitrreek;  bat  they  am 
bound  to  labor  to  pvaaerye  the  wreck  of  ahip  and  cargo  ;  and  if  they  leaye 
the  ahip  without  endeayoring  to  fuiye  them,  they  deaert  their  duty,  and 
may  fbiftlt  wagea  antecedently  due. 

file  aalrafa  paid  to  aaaman  fat  oaeeaerahipirreok  ia«  elM^ge  on  the  property 
aav«d,  and  to  be  borne  by  the  nnderwritera,  if  the  ahip  ia  abandoned  to  them. 

LiBVL  for  marinera'  wages  and  salvage^  oartified  fiom  the  Dis- 
trict Court  on  account  of  the  interest  <^  the  District  Judge, 
pursuant  to  the  atetiites  of  8th  of  May,  119S,  cb,  96,  ^  11 ,  and 
of  8d  orMardi,  1881,  eh.  51.    Th«  original  ibd  waa  for 
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mariners'  wages,  but  as  amended  it  wore  a  double  aspect, 
asserting  a  right  to  wages,  and  if  that  could  not  be  sustamed, 
claiming  a  right  to  salvage  equivalent  to  wages. 

The  material  facts  were  these :  The  ship  on  the  16th  of 
April,  1821,  sailed  on  her  voyage  from  Newport,  and  arrived 
at  Gibraltar,  and  there  discharged  her  cargo,  and  thence  pro- 
ceeded in  ballast  to  Ivica  for  the  purchase  of  a  return  cargo 
of  salt  She  duly  arrived  at  Ivica  in  June,  and  there  took  on 
board  a  cargo  of  salt,  and  on  the  10th  of  July  sailed  on  her 
homeward  voyage  for  Providence.  On  the  8d  of  September 
following  in  the  evening  she  was  shipwrecked  on  Dutch  Is- 
land, in  Narragansett  Bay,  and  soon  afterwards  sunk.  The 
shipwreck  was  occasioned  by  a  very  heavy  gale  of  wind, 
which  continued  during  a  great  part  of  the  night  The  mas- 
ter and  crew  remained  by  the  ship  during  all  the  night,  ex- 
posed to  great  peril  and  hardship,  and  made  every  exertion 
to  save  the  tackle  and  apparel  of  the  ship ;  and  by  their  ef- 
forts and  the  encouragement  of  the  master,  that  their  wages 
depended  upon  the  salvage  from  the  wreck,  the  principal 
part  of  the  sails,  rigging,  cables,  and  appurtenances  were  sa- 
ved, and  carried  on  shore  at  Dutch  Island.  The  crew  re- 
mained on  board  doing  duty  for  three  days  after  the  wreck, 
and  until  they  were  dischaiged  by  the  agent  of  the  underwri- 
ters, to  whom  the  ship  was  abandoned  in  the  interval,  and 
who  accepted  the  abandonment  The  cargo  was  totally  lost 
by  the  shipwreck.  Since  the  libel  was  filed,  the  ship  has 
been  weighed  and  repaired,  and  brought  to  Providence.  But 
the  present  was  a  proceeding  in  rem  against  the  property  sa- 
ved. The  wages  had  been  paid  up  to  Gibraltar,  and  during 
half  the  time  the  ship  lay  there. 

Pitman  and  TUUnghoit  for  the  libellants.  The  shipping 
articles  in  this  case  constitute  a  maritime  contract,  which  is 
to  be  construed  and  governed  by  the  maritime  law.  This 
law,  in  the  construction  of  contracts,  is  regulated  by  those 
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piiiciples  of  natnml  jostice,  wbich  aie  the  ntte  in  WestaiitfK 
cter  ts  b  Rome,  miNilded  by  thote  principfeB  of  policy,  whioh 
the  witdom  and  experience  of  all  maritime  nations  have  CmumI 
enential  to  the  protperity  of  commetce  and  navigatioD. 
Hence  we  are  to  seek  for  die  principles  of  maritime  law 
among  those  nations  of  ancient  or  modem  times,  who  have 
been  the  most  conTersant  in  maritime  affisiirs.  Hence  also^ 
maritime  questions  are  out  of  their  element  in  courts  of  com* 
mon  law,  bnt  have  been  carried  thither^  because  in  the  oo*- 
totttioQ  between  the  courts  of  common  law  and  admiralty  in 
England,  the  stronger  party  previuled,  and  theadsuralty  had 
no  power  to  grant  a  writ  of  prohibitioOi  when  the  former  cre> 
nied  their  fictions,  lo  ezlend  their  jurisdiction* 

In  this  country  it  is  of  the  utmost  importanoe,  that  on  ma* 
ritime  questions,  we  shooU  be  goremed  by  that  wisdom  of 
mankind  in  reference  to  things  maritime,  which  is  called  ma- 
ritime law.  Fhit,  because  a  uniformity  of  decision  throiigh» 
out  the  United  Stales  is  essential  to  our  maritime  prosperity. 
And,  secondly,  the  extent  of  our  country  from  the  Froieii  to 
the  Torrid  aooe,  and  fiom  the  Atlantic  lo  the  Pacific,  assures 
us  of  the  greatness  of  our  commercial  destiny ;  and  as  we  are 
now  laying  the  foundations  of  marithne  jurisprudence^  we 
should  seek  for  wisdom  upon  such  subjects,  where  only  wis- 
dom ii  to  be  found* 

The  contract  for  seamen's  wages,  beii^  a  contract,  is  to  be 
construed  like  all  othw  contrects,  except  so  for  as  being  a 
maritime  contract,  it  is  controlled  by  the  policy  of  maritime 
kw.  It  is  a  contract  for  services  to  be  rendsied  on  board  a 
certain  vessd  durii^  a  certain  voyage. 

To  entitle  the  seaman  to  bis  wages,  he  must  perfoim  the 
oODtract ;  his  duties  and  rights  are  correlative.  If  the  voy^ 
«ge  is  not  performed  according  to  the  principles  regulatii^ 
Other  contmcts  of  the  like  nature,  the  seameo  would  not  be 
entitled  to  his  wages,  but  here  this  contreOt  is  moulded  by 
the  policy  of  the  maritime  law  for  the  benefit  of  the  seamen ; 
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the  voyage  is  divided  into  as  many  parts  as  there  are  ports  of 
discharge  in  the  coarse  of  the  voyage,  at  which  the  vessel 
earns  freight,  and  the  seamen  are  considered  as  entitled  to 
their  wages  for  each  of  these  sub-divisions  of  the  voyage. 
Here,  the  rule,  that  <^  freight  is  the  mother  ot  wages,"  operates 
to  the  benefit  of  the  seamen,  and  is  probably  one  of  the  rea- 
sons of  the  rule. 

The  contract,  however,  is  not,  that  the  vessel  shall  earn 
freight,  but  that  the  seamen -will  perform  certain  services  on 
board  of  her  for  a  certain  voyage.  If  the  services  and  voy- 
age  are  performed,  and  the  vessel  goes  and  returns  empty,  it 
is  not  the  concern  of  the  mariners,  and  they  shall  have  their 
wages.  This  is  in  conformity  with  the  principles  of  natural 
justice,  and  the  policy  of  the  law. 

If  the  vessel  be  lost,  and  cargo  saved,  they  shall  have  their 
wages  to  the  amount  of  the  freight,  if  any,  where  the  cargo 
does  not  belong  to  the  captain  or  owners,  and  to  the  amount 
of  the  caigo  saved,  where  it  does ;  and  where  no  freight  is 
earned,  in  such  a  case  the  sailors  are  entitled  to  compensa* 
tion  as  salvors  merely,  but  this  cannot  be  claimed  under  the 
contract 

So,  where  the  freight  is  l(»t,  or  the  cargo,  not  by  the  de- 
fault of  the  sailors,  and  the  vessel  is  saved,  or  a  sufficiency  of 
her  to  pay  the  wages,  why  shall  not  the  mariners  be  allowed 
their  wages  ?  The  same  reasons  of  policy,  which  would  give 
sulors  their  wages,  where  the  ship  was  lost  and  the  cargo  sa- 
ved, would  give  them  their  wages,  where  the  caigo  was  lost 
and  the  ship*'was  saved.  The  same  reasons  of  policy  require^ 
that  mariners  should  be  induced  to  save  the  ship  as  well  as 
the  cargo.  And,  accordingly,  we  find,  that  in  the  latter  case, 
the  laws  of  Oleron  gave  the  seamen  a  compensation,  and  the 
ordinance  of  Philip  2d  of  Spain,  the  laws  of  Wisbuy,  the 
Hanseatic,  and  the  French  ordinance,  which  have  been  cited, 
give  the  sailors  their  wages  in  such  cases. 

But  it  is  said,  "  fi^ight  is  the  mother  of  wages ; "  this  is 
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trae  as  an  affirmadTe  .proposition ;  but  does  it  from  thence 
follow,  that  no  wages  are  recoverable  where  no  freight  is 
earned,  though  the  ship  may  be  saved  ? 

Abbott,  in  his  treatise  on  shipping,  page  444,  says ;  <<  If  by 
any  disaster  happening  in  the  course  of  the  voyage,  such  as 
the  loss  or  capture  of  the  ship,  the  owners  lose  their  freight, 
the  seamen  also  lose  their  wages."  He  cites  MoUoy,  book 
S,  ch.  3,  ^  10;  1  Sid.  179 ;  Abernethy  v.  Landale,  Doug. 
539;  French  Ordinance,  liv.  8,  tit  4;  De$  Lmige$  de$ 
Matelotty  art.  8. 

Molloy  states  the  rule  in  these  words :  ^*  But  if  the  ship 
perishes  at  sea,  they  (the  mariners)  lose  their  wages,  and  the 
owners  the  freiglft.  And  this  being  the  marine  custom,  is  ^ 
allowed  by  the  common  law  as  well  as  the  civil  law."  Here, 
it  will  be  observed,  that  the  wages  are  made  dependent  on 
the  safety  of  the  ship,  not  on  the  freight,  which  by  the  loss  of 
the  ship  shares  the  same  fiite  as  the  wages. 

The  rule  as  laid  down  in  Siderfin,  is  <<that  if  in  the  case 
of  the  loss  of  the  ship  by  tempest,  enemies,  <&c.  the  mariners 
were  to  receive  their  wages,  they  would  not  hazard  their 
lives  for  the'safety  of  the  ship."  But  this  reason  would  au- 
thorize the  mariners  to  receive  their  wages,  when  they  saved 
enough  from  the  wreck  to  pay  them,  to  induce  them  in  such  ca- 
ses to  hazard  their  lives  for  the  preservation  of  the  ship,  or  of 
any  part  thereof.  The  case  cited  from  Douglas  wbb  a  case  of 
total  loi8  of  ship  by  capture ;  in  such  a  case,  there  can  be  no 
doubt,  but  that  wages  and  freight  are  both  lost.  The  French 
ordinance  cited  is  evidence  of  the  rule,  where  there  is  loss 
of  ship  and  freight ;  but  it  will  be  seen  by  reference  to  the 
same  ordinance,  liv.  3d,  tit  4,  art.  9,  that  it  expressly  direets. 
the  payment  of  wages  out  of  the  rdicB  and  materiali  of  the 
ship.  Abbott,  in  page  437,  of  the  above  treatise  says,  that  he 
has  not  been  able  to  find  any  decision  of  any  English  court 
on  the  point;  which  is  now  before  the  court;  but  thinks,  that 
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on  princifrfes  of  law  the  sailors  woald  have  no  daini  on  the 
riup  for  wages. 

In  this  country  there  are  decisions  ezpressljr  on  this  point, 
at  common  kw,  and  in  the  admiralty.  The  case  of  Froth- 
ngham  v.  Prince,  8  Mass.  Rep.  563,  is  directly  in  point.  See 
also  (I  Peters  Adm.  Decisions,  p.  194,  in  note)  obeenrations  of 
Judge  Winchester;  he  says,  <<  The  contract  of  the  sailors  is  a 
species  of  copartnership  between  them  and  the  owners.  If 
all  is  lost  the  saflors  lose  thehr  wages ;  bat  U  aU  u  not  hst, 
that  which  renuuns  of  ship  and  freight,  is  a  ammum  pr^pertffj 
pledged  for  the  payment  of  wage$.  Freight  gained  and  put 
on  shore  in  the  course  of  the  voyage,  is  saved  from  a  snbte- 
qaent  shipwreck.  It  goes  into  the  commoff  stock ;  bat  Kko 
the  savings  from  a  wrtckj  is  to  the  last  nail  or  cahh  hypoiko* 
cated  to  tko  uagesJ^  1  Peters  Adm.  Dec.  p.  904,  Giles  e. 
brig  Cynthia,  a  decision  of  Judge  Petere ;  he  there  says,  <<  die 
wages  for  the  interval,  after  the  vessel  leaves  ber  last  port  of 
delivery  to  the  time  of  the  wreck,  depend  on  circumstances. 
The  sailors  must  assist  in  saving  the  ship  and  goods,  or  so 
much  thereof  as  possible,  so  as  to  entitle  them,  by  vrey  of  en*» 
couragement,  to  tiieir  wages  out  of  the  property  saved.** 

In  2  Peters  Adm.  Dec.  p.  426,  is  given  a  dedsion  of  Judge 
Hopkinson,  in  the  case  of  Weeks  et  oL  e.  the  Gatharina  Ma- 
ria ;  he  there  said,  «<  So  long  as  the  duty  of  the  mariners  calla 
for  their  attention  and  services  in  the  preservation  of  the  ship 
otCMX^,  or  of  aany  part  thereof  so  long  does  their  tien  for 
wages  inure,  in  proportion  at  least  to  the  value  of  the  proper* 
ty  so  saved." 

The  case  of  Dunnett  v.  Tomhagen,  3  Johaa.  Rep.  164, 
does  not  afieet  the  above  decisions.  That  was  a  case  of  a 
Mai  loss  of  the  vessel ;  a  portion  of  the  eaigo  was  saved, 
which  didnotbtlong  tothecaptain  or  oenssrSjOndwsmhtouf^ 
in  another  vessel  to  a  pkoe  of  safety.  It  vras  decided,  as  no 
freight  was  here  earned,  no  wages  were  due,  but  that  the  mar 
riners,  as  against  the  owners  of  the  merchandize,  might  be 


NOVKKBBR  TBRlf,  1821. 


Tw»  GitlitiiiiM. 


entitled  to  sakage  io  pioportioo  to  the  swvioes  rendered  by 
them  in  saving  this  property.  No  fault  can  be  found  with  this 
decision*  The  owners  of  this  merchandize  were  no  parties 
to  the  contract,  under  which  the  mariners  can  only  claim  their 
wages ;  and  as  all  thci  property  of  the  captain  and  the  own> 
ers  of  the  ship  was  lost,  (viz.  the  ship  and  freight)  they  had 
nothing  saved  from  which  the  seamen  could  recover  their 
wages.  The  saving  of  this  portion  of  the  cargo  was  no  benefit 
to  any  but  the  owners  of  the  cargo,  and  the  mariners  could 
claim  nothing  of  them  but  in  the  character  of  sahori. 

These  principles  determine  in  what  character  the  libellants 
are  to  recover  in  this  case,  whether   as  salvors  merely,  or 
seamen.    Sahcrm^^  volunteers,  no  duties  are  imposed  up- 
on them,  and  their  reward  is  a  part  of  the  property  saved  in 
proportion  to  the  services  performed,  and  the  benefit  receiv- 
ed.  Mariners  have  duties  to  perform  in  reference  to  the  ves- 
sel and  the  caigo,  growing  out  of  their  contract  as  construed 
and  moulded  by  the  maritime  law.     So  for  as  their  duties  ex- 
tend  their  righis  extend  ;  so  long  qs  they  perform  what  is  re- 
quired of  them,  so  long  they  are  entitled  to  the  reward  of 
their  services  as  fixed  by  the  contract ;  for  it  would  be  a 
strange  construction  of  this  contract,  which  should  impose  up- 
on them  all  the  duties  at  the  very  time,  that  the  contract  in 
reference  to  their  wages  should  be  considered  as  dissolved. 
It  is  admitted  by  all,  that  it  is  the  duty  of  the  mariner  to  re- 
main by  the  ship  in  case  of  wreck,  and  to  save  all  he  can  of 
the  ship  and  the  cargo.    Why  is  it  thus  made  his  duty  ?  Be- 
cause the  law  gives  this  effect  to  his  contract,  and  requires 
this  at  his  hands.    The  same  law  therefore,  while  it  impo- 
ses upon  him  this  duty,  will  give  him  the  benefit  of  his  con- 
tract, and  enable  him  to  recover  his  wages,  if,  thereby,  a  suf- 
ficiency is  saved  for  that  purpose. 

A  case  has  been  put  by  the  opposite  counsel,  in  the  argu- 
ment, viz,  suppose  the  ship  arrives  in  safety,  and  all  the  car- 
go is  lost,  are  the  sailore  entitled  to  their  wages  ?    And  the 
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answer,  which  has  been  gi?en  to  it,  is,  that  the  sailors  are  not 
entitled  to  their  wages  in  such  a  case,  because  their  wi^iea 
are  dependent  on  the  earning  of  freight.  The  title  to  wagea, 
however,  I  consider  as  dependent  on  the  iertiee^  rendered, 
and  not  on  the  question  of  freight  entirely. 

In  the  case  supposed,  it  may  be  asked,  how  can  the  vessel 
arrive  safe,  and  the  cargo  be  lost  ?  If  by  jettison,  then  clear* 
ly  the  sailors  are  entitled  to  their  wages ;  the  jettison  was  for 
the  benefit  of  all,  the  owners  of  the  ship  saved  shall  c(»tii- 
bute ;  but  it  is  weB  settled,  that  the  sailors  shaQ  not  contri- 
bute in  this  case,  and  so  recognised  in  the  ease  of  the  Sara- 
toga, decided  in  this  circuit,  which  has  been  cited.  If  not 
holden  to  contribution,  a  fortiori  they  shall  not  lose  all  in 
such  a  ease.  If  this  loss  of  the  cargo  is  occasioned  by  the 
nature  of  the  cargo,  as  this  is  a  subject,  over  which  the  sail- 
ors have  no  control,  it  would  be  hard,  that  their  wages 
should  be  aflfected  by  it.  If,  in  this  case,  should  the  cargo 
consist  of  salt,  the  vessel  spring  a-leak,  and  the  mariners  be 
employed  for  most  of  the  voyage  at  the  pumps,  and  the  car- 
go be  in  this  manner  pumped  out,  should  the  loss  thus  occa- 
sioned produce  a  loss  of  wages  ?  TTiis  would  be  contrary  to 
all  prindples  of  natural  justice,  or  maritime  policy.  The 
services  of  the  mariners  have  been  the  more  arduous  in  con- 
sequence of  this,  and  their  services  have  saved  the  vessel ; 
surely  in  such  a  case  they  must  be  entitled  to  their  wages.  I 
do  not  contend,  however,  that  it  is  of  any  consequence  as  to 
the  question  of  wages,  what  is  the  cargo.  It  must  be  admit- 
ted, that  if  the  owners  put  no  cargo  on  Ikoard,  the  sailors  are 
entitled  to  their  wages  on  the  arrival  of  the  vessel ;  and  it 
would  be  strange  indeed,  if  by  reason  of  a  bushel  of  salt  be- 
ing put  on  board  the  wages  of  the  sailors  could  be  made  to 
depend  upon  the  safe  arrival  of  this  bushel  of  sah,  and 
not  upon  the  safety  of  the  ship.  Bat  I  do  contend,  that 
wherever  the  sailors  perform  their  contract,  whether  freight 
is  earned  «r  not,  or  the  cargo  arrives  safe  or  not^  that  they  are 
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entitled  to  their  wages.  That  their  contract  is,  not  that  the 
vessel  shall  earn  freight,  or  that  she  shaD  carry  a  caigo  in 
safety,  but  that  they  will  perform  certain  services  on  board 
of  the  vessel  for  a  specified  voyage.  If  the  services  are  per- 
formed, if  the  voyage  is  performed,  their  contract  is  perfonn- 
ed,  and  they,  upon  every  principle  of  justice,  must  be  enti- 
tled to  the  stipulated  reward.  Is  there  any  principle  of  ma- 
ritime policy,  which  forbids  this  ?  None.  On  the  contrary, 
as  policy  requires,  that  every  inducement  should  be  held  forth 
to  mariners  to  do  their  duty,  it  requires  that  their  wages 
should  be  paid  them  in  such  a  case.  Against  the  loss  of 
freight,  or  the  loss  of  C|irgo,  the  owners  may  insure,  but  the 
mariners  cannot  insure  their  wages.  This  supposed  case  is 
not  the  one  before  the  court,  but  it  serves  the  purpose  of  elu- 
€idati<»,  as  to  what  extent  the  maxim,  that  <<  freight  is  the 
mother  of  wages,"  is  to  govern  in  cases  like  the  present. 
The  case  before  the  court  is  one,  in  which  the  mariners  have 
done  their  duty,  have  performed  their  services  on  board  the 
vessel  until  she  arrived  within  a  short  distance  of  her  destin- 
ed port,  and  the  termination  of  the  voyage,  when  they  were 
overtaken  by  a  tempest,  the  vessel  became  a  wreck,  the  car- 
go, being  but  a  small  portion  of  the  proceeds  of  the  outward 
cargo,  returned  to  its  original  element,  and  the  tackle  i^nd 
apparel  of  the  vessel  was  saved  by  the  crew  at  the  hazard  of 
their  lives. « In  such  a  case,  although  by  the  strict  terms  of 
their  contract,  the  voyage  not  having  been  performed,  they 
may  not  be  entitled  to  their  wages,  yet  by  the  marine  law, 
governed  by  the  soundest  maxims  of  an  enlightened  policy, 
in  the  language  of  Judge  Peters,  (Taylor  v.  ship  Cato,  1  Pe- 
ters Adm.  Dec.  p.  69,)  the  mariner  '^  as  a  stdcary  regains  a 
rightful  chim  to  toaget  restored  by  his  exertions  in  rescuing 
the  articles  saved  (whether  parts  of  the  ship  or  cafgo)  from  the 
perils  and  loss  to  which  the  tortck  had  exposed  them."  The 
mariner  cannot  receive  all  hi$  wages,  unless  the  property  sa- 
ved be  sufficient  in  value  to  pay  them  ;  hence  his  claim  to 
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wages  in  such  a  case  is  as  a  sahar,  and  yet  his  claim  is  for 
wages  under  his  contract,  and  not  simply  for  BohagCj  because 
salvors,  as  before  observed,  are  mere  volunteers,  but  the  law 
has  imposed  this  service  upon  the  mariner,  and  given  him  a 
correspondent  right ;  and  if  his  claim  was  purely  as  a  sahor, 
he  would  only  be  entitled  to  a  portion  of  the  property  saved, 
whereas  the  whole  belonging  to  the  captain  and  owners,  shall 
be  taken,  if  necessary,  to  satisfy  in  such  a  case  the  claim  of 
the  mariner. 

Whipple  and  Searle  for  the  claimants,  contended,  that  the 
action  for  wages  was  not  founded  on  the  service  performed  by 
the  mariner,  but  on  the  earning  of  freight^  12  John.  Rep.  824. 
That  if  a  seaman  was  sick,  without  any  fault  of  his  own,  for 
the  whole  voyage,  he  would,  notwithstanding,  recover  wages 
for  the  whole  time ;  so  if  he  was  captured  and  put  on  board 
of  an  enemy's  ship,  and  the  ship  is  afterwards  re^captured 
and  earns  freight,  he  is  entitled  to  his  wages.  In  this  case 
the  seaman  performs  no  service,  and  yet  receives  full  wages. 
In  the  case  of  a  ransom,  he  performs  full  services,  and  re- 
ceives but  a  part  of  his  wages,  because  he  must  pay  a  portion 
of  the  ransom  money ;  so  if  a  part  of  the  freight  is  advanced, 
and  the  ship  is  lost,  he  recovers  a  proportion  of  his  wages,  2 
Show.  283 ;  Abbott,  484.  In  the  case  of  a  total  loss,  where 
no  freight  is  earned,  although  he  performs  full  services,  he 
receives  no  wages.  In  cases  of  wreck,  salvage  is  allowed, 
but' no  wages,  1  Peters  Ad.  Decis.  54.  On  an  abandonment 
of  the  ship,  the  owners,  and  not  the  underwriters  are  respon- 
sible for  wages,  2  Mass.  Rep.  39.  It  was  therefore  urged, 
that  in  this  case  the  seamen  were  not  to  receive  any  wages^ 
nor  any  thing  more  as  salvage,  than  would  have  been  allow- 
ed, if  wages  had  been  earned.  That  the  question  of  salvage 
was  to  be  in  no  measure  influenced  by  the  loss  of  vrages. 

STORY,  J.  (after  reciting  the  facts).      Upon  these  facts 
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the  maternd  qaestions  are,  1.  whether  the  fMrnen  are  toti* 
tkd  to  any  wages  beyond  duwe  already  paid  to  them ;  S,  if 
not,  whether  they  can  clahn  as  salvors,  out  of  the  goods  saved 
fixMn  the  wieok« 

It  IS,  in  my  judgment,  perfectly  detir,  that  the  seamm  ai^ 
entitled  to  wages  up  to  the  time  of  ihe  ship's  arrival  at  Ivlca, 
and  during  half  the  time  the  ship  remained  thdre ;  for  at  thM 
place  the  homeward  voyage  properly  oorameoced.  The  rfiip^s 
having  gone  from  Gibraltr  to  Ivica  in  ballast  does  not  vary 
the  case,  any  more  than  it  would,  if  the  whole  of  the  outward 
voyage  had  been  performed  by  th^  ship  hi  ballast,  in  which 
event  the  seamen  would  unquestionably  have  been  entitled 
to  their  wagest  This  doctrine  is  not  n^w  in  our  courts.  It 
was  early  decided  in  the  Supreme  Court  of  my  native  state, 
after  foil  argument  ( 1 ) ;  and  about  the  same  period  adopted  by 
a  venerable  admiralty  Judge  of  our  own  country  (9).  It  ap* 
pears  to  me  to  be  a  natural  result  of  the  principles  held  by 
Lord  Holt  in  12  Mod.  409,  and  44S,  and  Lord  Raym.  639, 
and  739.  And  the  language  of  Mr.  Justice  Powell  in  Brown 
1^.  Bonn  (3),  demonstrates,  that  the  Admiralty  had  acted  with 
the  approbation  of  the  courts  of  common  law  upon  the  rule, 
that  the  seamen  were  entitled  to  wages,  if  the  vessel  arrived  at 
her  port  of  destination,  even  though  it  might  not  be  a  port  of 
delivery  of  any  cargo.  Nor  do  I  consider  the  case  of  Her^ 
namen  v.  Bawden  (4)  as  impngnmg  this  doctrine,  but  rather  as 
admitting  it,  and  turning  upon  the  pecuKar  construction  of 
the  contmct  in  that  case.  My  brother,  Mr.  Justice  Wash** 
ington,  in  a  recent  case  (5)  adopted  a  rule  somewhat  different, 
deciding,  that  if  a  vessel,  after  discharging  her  outward  cargo, 

(1)  See  Millett  v.  Stephens,  MSS.  Sup.  Court  of  Majss.  1800,  cited  in 
Abbott  on  Sfaipp.  p.  4,  ch.  2,  note  1,  p.  487,  490,  (Store's  edit  1810);. 
Hooper  v.  Perley,  11  Mast.  R.  515. 

(2)  Giles  V.  brig  CyntUa,  1  Petazs  Adm.  R.  203. 

(3)  2  Lord  Raym.  1247. 

(4)  3  Burr.  1844 ;  and  see  Sdwin  r.  E.  T.  Company,  2  Vein.  211. 

(5)  Thompson  «.  Vanasat,  1  Psisis  Cir.  Rsp.  180. 
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should  proceed  in  ballast  to  another  port  to  take  in  a  retnrn 
caigo,  and,  after  receiving  it  on  board,  should  be  lost  in  the 
homeward  voyage,  the  seamen  would  be  entitled  to  full  wa- 
ges up  to  her  port  of  delivery,  and  half  the  time  of  her  stay 
there ;  and  at  most  to  half  wages  from  that  period  to  the  time 
of  her  departure  from  the  port,  where  the  return  cargo  was 
taken  on  board.    His  language,  indeed,  leaves  it  doubtful, 
whether  even  this  latter  allowance  meets  his  approbation. 
'*  If,"  says  he, "  the  vessel  leaves  her  port  of  destination,  or 
onladnig,  for  the  purpose  of  receiving  a  return  cargo,  she  is 
at  such  ports  to  be  considered,  either  as  on  her  return  voy- 
age, or  as  being  in  the  same  situation,  as  if  she  had  remained 
at  her  last  port  of  unlading,  there  to  receive  a  caigo.    If  the 
former,  then  the  whole  of  the  wages  from  the  time  she  left 
her  port  of  unlading,  including  half  the  time  she  lay  there, 
would  be  lost  in  consequence  of  the  subsequent  capture ;  if 
the  latter,  the  seamen  would  be  entitled  to  half  wages  only 
during  the  whole  time  the  ship  lay  at  the  port  of  delivery, 
and  the  port  of  lading  and  departure.  But  upon  no  principle, 
that  I  can  distinctly  comprehend,  can  the  port  of  lading  and 
departure  be  considered  as  the  port  of  delivery,  or  in  other 
words,  the  termination  of  the  outward  voyage,  unless  there 
be  something  particular  in  the  contract  made  with  the  sea- 
men."   The  conclusion  adopted  by  the  learned  Judge,  is 
oertainly  irresistible,  if  the  premises  are  admitted.    It  pro- 
ceeds upon  the  ground,  that  the  outward  voyage  terminates 
at  the  port  of  unlivery  of  the  outward  cargo,  and  that  there 
can  be  no  intermediate  voyage,  which  does  not  constitute  a 
part  of  the  return  voyage.    That  is  precisely  the  pcmit,  in 
which  I  humbly  doubt  the  accuracy  of  his  doctrine.     If  a 
vessel  proceed  from  a  port  in  the  United  States  with  a  caigo 
to  a  foreign  port,  and  there  land  the  same,  and  take  in  anoth- 
er cargo  for  another  foreign  port,  and  after  landing  that  car- 
go take  in  a  return  cargo,  and  be  lost  upon  the  homeward 
voyage,  it  is  dear,  that  the  seamen  would  be  entitled  to 
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wages  up  to  the  last  port  oi  departure,  and  half  the  time  the 
Mp  stayed  there.  The  intermediate  voyage  would  be  en- 
tirely distinct  from  the  homeward  voyage.  If  the  vessel  were 
lost  in  the  intermediate  voyage,  the  seamen  would  still  be 
entitled  to  their  wages  for  the  outward  voyage.  And  if  in 
such  case  the  vessel  on  the  outward  voyage  were  in  ballast, 
instead  of  being  loaded,  the  seamen  in  the  same  event  would 
be  entitled  to  their  wages  in  the  same  manner,  as  if  there 
were  a  CBjgo  on  board.  If  this  be  so,  it  can  make  no  differ- 
ence, that  the  vessel  is  in  ballast  in  the  intermediate,  instead 
of  the  outward,  voyage.  Whenever  the  vessel  proceeds  from 
one  port  to  another  in  the  service,  and  for  the  benefit  of  the 
owner,  if  he  does  not  choose  to  Icsad  a  cai^o,  it  appears  to 
me  unjust,  that  his  vduntary  neglect  should  operate  to  the 
injury  of  the  seamen.  The  general  rule  is,  that  the  seamen 
are  entitled  to  wages  not  only,  when  the  owner  earns  freight, 
but  when  but  for  his  own  act  he  might  earn  it.  I  am  not 
able,  therefore,  to  bring  my  mind  to  adopt  the  doctrine  of 
the  learned  Judge,  though  no  one  has  a  more  profoimd  rev- 
erence for  his  judgment  than  myself,xbecause  it  seems  to  me, 
that  in  the  case  proposed,  the  intermediate  voyage  in  baUast 
neither  constitutes  a  part  of  the  outward,  not  of  the  return, 
voyage.  The  great  difficulty  on  this  subject  arises  from  the 
inaccurate  language  of  the  books,  which  speak  of  the  earning 
of  wages  by  an  unlivery  of  the  caigo  at  the  port  of  delivery^ 
as  if  they  were  not  equally  due  by  an  arrival  at  the  port  of 
Jkitinatiani  when  no  caigo  is  on  board,  or  when  the  owner 
chooses  to  bring  the  caigo  back  again.  <<  Port  of  delivery,"  in 
the  cases,  where  this  doctrine  is  found,  is  a  phrase  used  to  dis- 
tinguish the  port  of  unlivery,  or  destination,  from  any  port  at 
which  the  vessel  touches  in  the  course  of  the  voyage  for  oth- 
er purposes,  as  for  advice,  refreshment,  inquiry  after  markets, 
or  in  consequence  of  stress  of  weather,  or  other  necessity. 
Following,  therefore,  the  analogy  of  the  law  in  admitted  ca- 
ses, I  feel  myself  constrained,  upon  my  notions  of  this  sub- 
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jeet,  to  hold,  that  the  voyage  to  Ivica  was  an  intermediate 
▼oyage,  and  that  the  seamen  are  entitled  to  their  fall  wagea 
op  to  the  period  of  arrival,  and  during  half  of  the  time  of  the 
ship's  stay  there*  To  this  extent,  at  all  events,  the  seamen 
are  entitled  to  wages. 

But  the  most  important  question  still  remains,  whether  in 
the  events,  that  have  h^>pened,  the  seamen  can  claim  wages, 
as  such,  for  the  homeward  voyage,  they  having  saved  from 
the  wreck  property  more  than  sufficient  in  value  to  cover  all 
the  wages.  It  is  laid  down  as  a  general  doctrine  of  the  Eng* 
lish  maritime  law,  from  which  ours  is  derived,  that  the  pay- 
ment of  wages  is  dependent  upon  the  earning  of  freight ;  if 
no  freight  is  earned  in  the  voyage,  no  wages  are  due ;  for,  in 
the  expressive  phraseology  of  the  ancient  law,  freight  is  the 
mother  of  wages  (6)*  There  are  exceptions  to  the  rule  not  ne- 
cessary here  to  be  noticed,  which  on  a  former  occasion,  at» 
nracted  the  attention  of  the  court  (7).  Hence,  if  the  ship  be 
lost  during  the  voyage,  so  that  no  freight  is  earned,  the  ma* 
liners  lose  their  wages  (8).  And  by  parity  of  reason,  if  by  in- 
evitable accident  the  freight  is  partly  lost,  it  seems  that  the 
seamen  lose  a  proportion  of  their  wages  (9).  The  ground  of 
thb  doctrine  is  said  to  be,  that  '<  if  the  seamen  should  have 
their  wages  in  such  cases,  they  would  not  use  their  endea'^ 
vors,  nor  hazard  their  lives,  to  save  the  riiip  (10)/'  And  the 
aq[ument  now  is,  that  the  reason  of  the  rule  shows,  that  it 
does  not  apply  to  a  case  of  shipwreck,  like  the  present,  where 
the  whole  freight  is  lost ;  for  if  the  seamen  are  not  entitled 
to  wages  for  salvage  from  the  wreck,  they  can  have  no  mo^ 

r  ■     ^        ■        I  ■      ■  ■  ■  —     -  -  -  -  r       ■       ■  ■  J- 

(6)  AbbottonShipp.pt  4,  ch.  2,  §4;  2  Brown,  Adm.  Law, eh^  5, p. 
176 ;  1  Lord  Raym.  639 ;  DuDDett  v.  Tomhagen.  3  John.  R.  154. 

(7)  The  Saratoga,  2  Gallis.  R.  165. 

(8)  Abbott  Ship.pt  4, ch.2,§  4;  2 Bro.  Adm.  eh. S^  p.  180. 

^9)  2  Brown.  Aim.  176,  180;  Pothier  Loaage  de  Matslot8,n.  186; 
Abbott  Ship,  pt  4,  ch.  2,  §  6 ;  Consolato  del  Ma^  ch.  102. 
(10)  Anon.  1  Siderf.  179. 
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tive  to  remain  by  and  use  their  exertions  to  save  it.  And  it 
is  earnestly  contended,  that  all  the  cases,  in  which  it  has  been 
held,  that  no  wages  are  due  to  the  seamen,  are  cases,  not  of 
shipwreck,  but  where  the  ship  perished  at  sea,  so  that  there 
was  a  total  loss  of  ship  and  freight  (11). 

It  appears  to  me,  that  upon  the  established  doctrines  of 
our  law,  where  the  freight  is  lost  by  inevitable  accident,  the 
seamen  cannot  recover  wages,  as  such,  from  the  ship  owner. 
And  that  it  is  perfectly  immaterial  in  such  case,  whether  the 
ship  be  lost,  or  be  in  good  safety.  Nor  does  the  case  of  ship- 
wreck, strictly  speaking,  form  an  exception  to  the  generality 
of  this  role.  It  more  properly  introduces  another  principle, 
that  of  allowing  salvage  to  the  crew,  where  they  cannot  earn 
wages,  and  yet  perform  a  meritorious  service.  Mr.  Abbott 
in  hb  valuable  treatise  has  summed  up^e  doctrine  on  this 
subject  with  great  accuracy.  He  says,  "  in  the  case  of  ship- 
wreck it  is  the  duty  of  the  seamen  to  exert  themselves  to  the 
utmost  to  save  as  much  as  possible  of  the  vessel  and  cargo. 
If  the  cargo  is  saved,' and  a  proportion  of  the  freight  paid  by 
the  merchant  in  respect  thereof,  it  seems  upon  principle,  that 
the  seamen  are  also  entitled  to  a  proportion  of  their  wages ; 
and  this  is  expressly  directed  by  the  French  ordinance.  And 
for  their  labor  in  saving  the  cargo  or  the  remains  of  the  ship, 
they,  as  well  as  other  persons,  may  be  entitled  to  a  recom- 
pense by  way  of  salvage  (12).  The  laws  of  Oleron,  which  may 
be  considered  as  the  primitive  ground-work  of  the  marine 
law  of  England,  evidently  contemplate  a  recompense  of  the 
same  nature  (13).  Some  of  the  foreign  ordinances  provide  for 
the  payment  of  the  seamen's  wages  on  these  melancholy  oc- 
casions, if  they  exert  themselves  in  saving  the  property,  and 
even  authorize  a  further  reward.  Others  provide  for  a  re- 
compense in  general  terms.      And  others  again  direct  the 

(11)  See  Molloy,  b.  2,  eh.  d,  $  7  and  10. 

(12)  AbboU  on  Sbipp  pt  4,  ch.  2,  §  6 ;  and  see  2  Bro.  Adm.  175, 176. 

(13)  Laws  of  Oleron,  art  3^  Cleirac,  7. 
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payment  of  the  wages  out  of  the  relics  and  materials  saved 
from  the  ship  (14).  Mr.  Abbott  after  dtiog  these  ordinances, 
addS;  that  he  has  not  been  able  to  find  any  decision  in  point 
in  the  English  law ;  but  he  considers  it  a  proper  inducement 
to  be  held  out  to  seamen  in  cases  of  shipwreck,  that  they  may 
obtain  their  wages,  if  they  save  sufficient  to  pay  them,  assert- 
ing at  the  same  time,  that  their  claim  on  the  ship  for  wages 
does  not  seem  according  to  the  principles  of  law  to  extend  to 
such  a  case. 

If  the  question  were  entirely  new,  it  might,  perhaps,  be 
more  consistent  with  the  principle  of  the  rule,  that  the  earn- 
ing of  wages  shall  depend  on  the  earning  of  freight,  to  hold^ 
that  the  case  of  sl)ipwreck  constituted  an  exception  from  the 
rule,  and  that  the  claim  to  wages  was  fully  supported  by  the 
maritime  policy,  on  which  the  rule  itself  rests* 

The  French  marine  ordinance  provides,  that  in  case  the 
ship  is  taken  or  wrecked,  with  a  total  loss  of  ship  and  good% 
the  seamen  shall  claim  no  wages  (15).  Pothier  in  commenting 
on  this  article,  says,  that  this  is  for  reasons  of  expediency,  to 
the  end,  that  the  fortune  of  the  seamen  may  depend  on  that  of 
the  ship  and  merchandize,  and  thus  the  motive  of  their  per- 
sonal interest  might  prompt  them,  in  case  of  accident,  to  make 
greater  eflTorts  for  the  preservation  of  the  ship  and  merchan* 
dize  (16).  This  is  precisely  the  reason  assigned  in  1  Siderfin, 
179;  and  it  is  most  obvious,  that  if  by  the  loss  of  the  whole 
cargo  the  wages  of  the  seamen  are  lost,  they  can  have  but 

(14)  Laws  of  Wisbuy,  art  15, 16 ;  Cleirac.  84 ;  Ordin.  Philip  2, 1563, 
tit  Average,  art  12;  Cleirac.  8;  3  Magens,  17;  Haaseatie  Ord.  3614, 
tit  9,  art  5;  Ordin.  Rotterdam,  art  219;  2  Msgena,  114;  Ord.  de 
France,  liv.3,tit  4,  art  9;  1  Valin,  703;  Abbott  on  Shipp.  pt  4, 
cL  2,$  6;  2  Bro.  AdoL  180;  Hanseatic  Ord.  art  44;  Malyne,  27; 
Weskett  iDSor.  tit  Wages,  16, 17. 

(15)  Ord.  de  la  Marine,  lib.  3,  tit  4,  art  7 ;  1  Valia,  701. 

(16)  Pothier  De  Louage  des  Matelota,  note  184.  I  quote,  however,  from 
the  excellent  translation  of  Mr.  Caahing,  (pp*  111,  112,)  to  whose  la- 
bors we  are  indebted  for  a  work,  that  should  be  in  the  hands  of  every 
maritime  lawyer. 
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Utile  ioducement  to  expose  themselves  to  perils  and  difficul- 
ties in  saving  the  materials  of  the  ship.  The  French  ordi* 
nance,  therefore,  properly  follows  up  the  maritime  policy  by 
providing,  that  if  any  part  of  the  ship  be  saved,  seamen  en- 
gaged by  the  voyage  or  month  shall  be  paid  the  wages,  that 
have  fallen  due,  out  of  the  wred^  jNreserved ;  and,  if  goods 
alone  are  saved,  shall  be  paid  in  propcMtion  to  the  freiglu  re- 
ceived, and  shall  moreover  be  paid  for  their  days'  work  in 
saving  the  wreck  and  cargo  (17).  Thus  nailing  the  interest  of 
scAmen  to  the  last  phnk  of  the  ship,  and  the  last  remnant  of 
the  cargo.  VaKn  commends  in  the  strongest  terms  this  doc- 
trine, not  only  as  just  in  itself,  but  as  intimately  connected 
with  the  public  good  (18) ;  and  the  other  foreign  ordinances, 
giving  wages  in  addition  to  salvage,  manifest  the  strong  opin- 
ion of  the  conunercial  world  on  this  subject  (19). 

But  whatever  may  be  the  true  doctrine  on  this  subject  in 
respect  to  wages,  I  am  dear,  that  upon  prindple  the  seamen 
are  entitled  to  salvage  for  their  labor  and  services  in  pre- 
serving the  wreck  of  ship  and  cargo,  or  either.  It  is  a  claim 
founded  in  natural  justice,  and  sustained  by  the  most  obvious 
motives  of  public  policy  and  interest.  It  has  been  uiged  at  the 
bar,  that  the  crew,  while  their  contract  continues,  can  never 
be  entitled  to  salvage,  and  that  when  their  connexion  with  the 
ship  is  dissolved  by  shipwreck,  they  can  chum  no  more  than 
common  salvors.  It  is  admitted,  that  for  ordinary  exertions 
in  the  discharge  of  their  duty  the  crew  are  not  entitled  to 
salvage,  because  such  exertions  are  fully  compensated  by 
their  wiiges,  and  are  stipulated  for  by  the  very  nature  of  their 
contract  (20) .    But  to  assert,  that  the  crew  in  no  case  can 

(17)  Ordia.  de  la  B£ariae,  lib.  3,  tit.  4^  act  9;  I  Valia  Conm.  70^; 
and  see  Jacobaen's  Sea  Law%  148. 151. 
(IS)  1  Yalin  Comm.  701. 

(19)  See  also  Weakett,  tit  Wages,  ait  I6»  17 ;  2  Bmwii  Adso.  180, 181; 
Code  de  Commerce,  lib.  2,  tit  5,  art  S58, 259. 

(20)  See  Newman  v.  Walters,  3  Bos.  and  PolL  619;  Masoa  v.  ship 
BlaiieaU|2Cnuich|24a 
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beccMne  entitled  to  salvage  is  begging  the  very  point  in  contro- 
versy ;  and  no  authority  in  support  of  the  assertion  has  been, 
or  ,as  far  as  my  researches  extend,  can  be  adduced  in  its  sup- 
port. Sir  William  Scott  on  one  occasion  said, "  it  may  be  in 
an  extraordinary  case  difficult  to  distinguish  a  case  of  pilot- 
age from  a  case  of  salvage,  properly  so  called,  for  it  is  possi- 
ble, that  the  safe  conduct  of  a  ship  into  a  port  under  circum- 
stances of  extreme  danger  and  personal  exertion  may  exalt  a 
pilotage  service  into  something  of  a  salvage  service  (21)/'  Tet 
pilotage  arises  from  contract,  and  ordinarily  induces  no  right 
to  salvage.  The  rescue  of  a  ship  after  capture  from  the  hands 
of  the  enemy  by  the  original  crew  is  a  meritorious  case  of 
salvage,  although  it  can  scarcely  be  contended,  that  such  cap- 
ture immediately  works  an  utter  dissolution  of  the  contract^ 
or  goes  farther  than  to  suspend  it  during  the  hostile  occupa- 
tion. 

Valin  indeed  considers,  that  by  the  shipwreck  the  dissolu- 
tion of  the  contract  of  the  seamen  necessarily  follows,  be- 
cause the  voyage  is  broken  up.  He  supposes,  that  in  such  a 
case  the  seamen  are  free  to  abandon  every  thing,  because 
there  is  not  due  to  them  by  the  owner  of  the  ship  personal- 
ly any  wages  or  pay  for  expenses  home,  and  of  course  there 
is  nothing  to  say  to  them,  if  they  refuse  to  work  in  saving  the 
wreck.  And  he  adds,  perhaps  it  would  be  just  to  withhdd 
from  seamen  who  refuse  to  work,  the  wages  fallen  due,  if  any 
thing  is  preserved ;  but  there  must  be  a  law  expressly  to  de- 
cide it,  for  their  wages  are  due  out  of  the  property,  which  is 
specially  affected  by  them,  whether  they  do  or  do  not  con- 
tribute to  save  it  (22).  Pothier  adopts  the  same  doctrine,  de- 
claring, that  by  the  accident  of  superior  force,  which  prevents 
the  continuation  of  the  voyage,  both  parties  are  released  for 
the  future  from  their  engagements,  and  the  seamen  no  longer 

(21)  The  Joseph  Harvey,  1  Rob.  306 ;  and  see  Newman  v.  Waltera,  3 
Bos.  and  Full  612. 

(22)  1  Valin  ComnL  704. 
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owe  their  services;  and  for  this  reason  he  holds,  that  they 
are  to  be  paid  for  their  days'  labor  afterwards  performed  in 
saving  the  wreck  of  the  ship  or  cai^go  (33).  I  oonfess,  that  I 
doubt  the  general  doctrine  here  stated.  It  is  more  conso- 
nant to  reason,  to  justice,  and  to  the  nature  of  the  contract, 
to  hold,  that  in  all  cases  of  disaster  the  seamen  are  bound  to 
remain  by,  and  preserve  the  ship  and  caigo,  as  far  as  they 
can ;  and  to  punish  their  neglect  by  a  ibrfiMtufe  of  any  wages, 
which  have  been  previously  earned  in  the  voyage.  Although 
the  voyage  be  broken  up,  or  ended,  it  does  not  follow,  that 
the  contract  of  the  seamen  is  dissolved,  any  more  than  a  char- 
ter party  would  be  dissolved  by  a  shipwreck,  so  as  to  exempt 
the  master  from  any  care  of  the  cargo.  Duties  may  remain 
to  be  performed  by  master  and  seamen  for  the  preservation 
of  the  ship  and  cargo,  after  the  voyage  is  broken  up,  or.  be- 
comes impossible  to  be  pursued.  And,  in  my  judgment,  it 
is  a  just  interpretation  of  the  maritime  law  on  this  subject  to 
hold,  that  the  duty  of  the  seamen  continues  on  these  melan- 
choly occurrences,  as  tong  as  they  can  be  useful  in  preserv- 
ing the  property  at  risk,  and  gathering  up  its  fragments.  And 
I  feel  the  more  confidence  in  this  doctrine  since  it  stands  ap- 
proved by  the  laws  of  Oleron  (S4),  and  by  the  most  respectaUe 
foreign  ordinances  (85) ;  as  well  as  by  the  authority  of  en- 
lightened writers  on  the  common  law,  and  maritime  law  (26). 

(93)  PothierLouagede  Matelots,n.  187,  CuafaiDg's  translation,  p.  113. 

(94)  Laws  of  Oleron,  art  3 ;  Cleinc.  pp.  7,  a 

(25)  Ordin.  Pbilip  3, 1563,  tit  Average,  art  13;  Qeirac.8;  QMageos, 
17;  Ord.  Antwerp,  Weakett,  tit  Wages,  11;  Ordin.  Rotterdam,  art 
216,  317,  218,  319,  330;  3  Magens,  114;  Weskett,  tit  Seamen,  4; 
Hanaeal,  Old.  tit  4,  art  39;  Kmricke'a  Jns.  Msrit  Hans,  661,  751 ; 
HaiweatOrd.  1597,  art  44;  Malyne,36,  &  P.;  Qeiitc.  104;  Laws  oi 
Wiabuy,  art  15 ;  Cleirac.  84. 

(36)  Abbott,  pt  4,  eh.  3,  §  6;  Newman  v.  Walters,  3  Bos.  and  Pull. 
613;  Weakett,  tit  Shipwreck,  1,  Wages,  16,  17;  Com.  Dig.  Naviga- 
tion, (L  6,);  Cleirao.  p.  8;  Knricke  Jus.  Marit  Haas.  751 ;  Giles  v. 
Brig  Cynthia,  1  Peters  Adm.  303 ;  Weeks  v.  The  Catharina  Maria,  3 
Peters  Adm.  Rep.  434.  ' 

VOL,  IV.  29  * 
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Assaming,  therefore,  as  I  do,  that  the  crew  were  not  ipso 
facto  discharged  from  their  contract  by  the  shipwreck,  but 
were  still  bound  to  labor  for  the  preservation  of  ship  and 
cargo,  I  am  of  opinion,  that  this  does  not  disable  them  from 
claiming  as  salvors  for  extraordinary  exertions  in  cases  so  pe- 
rilous and  fatal.  It  cannot  be,  that  they  are  bound  to  labor, 
where  there  is  no  possibility  of  earning  any  reward ;  and  if, 
by  the  very  nature  of  the  case,  they  are  excluded  from  wa- 
ges, that  very  circumstance  raises  a'  tide  of  compensation  by 
way  of  salvage.  The  sole  ground,  upon  which  they  are  de- 
nied salvage  in  common  cases,  is  that  they  are  earning  wa- 
ges within  the  line  of  their  ordinary  duty ;  and  when  this  is 
removed,  they  stand  upon  the  same  right  as  other  persons,  to 
bo  paid  a  compensation  pro  opera  et  labore.  In  my  humble 
judgment,  there  is  not  any  principle  of  law,  which  authorizes 
the  position,  that  the  character  of  seamen  creates  an  incapa- 
city to  assume  the  character  of  salvors ;  and  I  cannot  but 
view  the  establishment  of  such  a  doctrine,  as  mischievous  to 
the  interests  of  commerce,  inconsistent  with  natural  equity, 
and  hostile  to  the  growth  of  sound  morals  and  probity.  It  is 
tempting  the  unfortunate  mariner  to  obtain  by  plunder  and 
embezzlement,  in  a  common  calamity,  what  he  ought  to  pos- 
sess upon  the  purest  maxims  of  social  justice. 

And  how  stand  the  authorities  on  this  sabject  ?  It  appears 
to  me,  that  in  our  own  country  there  is,  and  for  i^  long  time 
has  been,  a  great  weight  of  judicial  opinion  in  its  favor. 
Judge  Peters  has  uniformly  sustained  the  right  of  salvage  of 
the  seamen  in  cases  of  shipwreck ;  and  though  he  has  been 
supposed  at  the  bar  to  have  allowed  wages,  eo  nomine^  in 
such  cases,  it  is  most  manifest  from  his  own  expositions  of  his 
doctrines,  that  he  considered  the  wages  as  merely  a  mode  of 
ascertaining  and  fixing  the  rate  of  salvage.  In  Taylor  o.  the 
ship  Cato  (27),  speaking  of  a  shipwreck,  he  says,  '*  the  claim  of 

(S7)  1  Peten  Adm.  R.  48,  56;  Giles  v.  brig  Cynthia,  1  Petets  Adm. 
R.  203,  904 ;  Weeks  v.  the  Snow  Catharina  Maria,  3  Peten  Adm.  R. 
424.    See  WeskeU  tit  Wages,  17. 
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the  sailor  is  not  under  his  contract  for  wages  out  of  the  freight ; 
but  in  a  new  character,  as  a  sahar,  he  regains  a  rightful  claim 
to  wages  restored  by  his  exertions  in  rescuing  the  articles  sa- 
ved, whether  parts  of  the  ship  or  cargo,  from  the  perils  or 
loss,  to  which  the  wreck  had  exposed  them."  And  the  lan- 
guage of  Judge  Winchester  in  the  case  cited  at  the  bar,  may 
be  interpreted  in  the  same  manner  (S8).  The  case  of  Froth- 
ingham  v.  Prince  (29)  has  been  supposed  to  have  decided,  that 
the  seamen  in  cases  of  shipwreck  were  entitled  to  wages,  as 
earned  in  the  voyage.  When  that  case  was  reviewed  by  this 
court  in  the  Saratoga  (30)*,  it  was  thought  susceptible  of  the 
other  explanation.  And  I  am  the  more  confirmed  in  that 
opinion,  by  what  fell  from  the  court  in  a  more  recent  case. 
The  late  Chief  Justice  Parsons  argued  the  case  of  Frothing- 
ham  V.  Prince  for  the  j^intiff,  and  in  delivering  the  judgment 
of  the  court  in  Coffin  v.  Storer  (31),  where  the  vessel  was 
wrecked  on  the  homeward  voyage,  after  statii^,  that  the  wages 
of  the  outward  voyage  were  due,  he  added,  <'  the  other  wages 
would  have  been  lost  by  the  wreck,  had  not  sufficient  been 
saved  to  pay  them.  They  are  then  a  chaige  on  the  property 
saved,  in  the  nature  of  expenses  towards  the  sidvageJ^ 

This  review  of  American  judicial  opinions  establishes  it  as 
a  common  and  received  doctrine,  that  the  wages  recovered 
in  cases  of  shipwreck  are  recovered  in  the  nature  of  salvage, 
and  as  such  form  a  lien  on  the  property  saved.  And  in  this 
view,  they  are  perfectly  consistent  with  the  rule,  that  makes 
the  earning  of  freight  generally  a  condition  of  the*  payment 
of  wages. 

I  find  also,  that  Mr.  Weskett  in  his  work  on  Insurance 
states,  '<  that  it  is  still  frequently  practised  in  England,  to  al- 

(38)  1  Peters  Adm.  R.  186, 194,  in  note,  and  see  Consolato,  ch.  135, 
136;  Cleinic.  Juris,  de  la  Marine,  art  18. 

(29)  3  Mass.  R.  563. 

(30)  2  Gallison  R.  164, 183.  [In  p.  183,  (of  2  Gall.)  Ime  38,  aOer  <<  it  is,** 
read"doQbtfuLT 

(31)  5  Mass.  Rep.  253. 
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low  the  wages  of  the  master  and  sailors  to  be  paid  to  the  time 
of  their  discharge,  out  of  the  produce  of  the  wreck  of  the  ship 
and  goods  saved ;  and  if  the  saved  materials,  after  deducting 
the  general  charges  of  salvage,  are  insufficient  for  that  pur- 
pose, the  seamen  to  be  satisfied  therewith ;  unless  the  freight 
is  insured  and  recovered,  and  in  that  case  the  seamen,  (freight 
b^ng  the  mother  of  wages)  to  recover  the  whole  of  their  wa- 
ges from  the  master  or  owner."  This  is  certainly  strong  evi- 
dence of  a  general  usage  on  this  subject,  especially  as  he  con- 
siders, that  the  statutes  of  12  Ann.  St.  3,  ch.  18,  and  26  Geo. 
2,  ch.  19,  had  allowed  them  salvage,  without  mentioning  wa- 
ges, and  thereby,  as  he  supposes,  had  ^'  excluded  the  master 
and  mariners  from  any  other  daim,  formerly  customary y  as 
for  wages  (82)."  It  is  not  necessary  to  consider,  whether  Mr. 
Weskett's  construction  of  these  statutes  be  correct  or  not  It 
is  sufficient,  that  the  English  usage  was  in  conformity  with 
the  principles  of  the  American  decisions. 

Upon  the  principle,  then,  that  the  seamen  are  entitled  to 
salvage,  the  only  remaining  question  is,  as  to  the  quantum  of 
salvage.  This  is  a  highly  meritorious  service  on  their  part, 
and  was  attended  with  no  inconsiderable  peril  and  difiScuIty. 
The  remnants  and  appurtenances  of  the  w/eck,  greatly 
exceed  the  amount  of  the  wages  from  the  last  port  of  de- 
parture; and  under  such  circumstances,  I  should  not  be  scru- 
pulous in  allowing  the  seamen  a  liberal  compensation.  There 
is  no  case,  in  which  the  seamen  have  been  allowed  a  less  sum 
than  the  wages  due  to  them ;  and  the  positive  commands  of 
foreign  ordinances,  and  the  clear  language  of  our  own  adju- 
dications, all  point  to  the  same  allowance.  It  appears  to  me, 
that  there  is  sound  policy  and  wisdom  in  fixing  in  ordinary 
cases  of  this  sort,  a  settled  salvage,  at  least  to  the  extent  of 
wages  earned ;  leaving  an  additional  recompense  to  be  made 
in  cases,  of  extraordinary  danger  and  gallantry,  where  the 

(83)  Weskett  on  Insur.  tit.  Wages,  art  17. 
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service  is  greatly  enhanced  by  the  preservation  of  life^  and 
the  great  value  of  the  property  at  stake.  It  will  stimulate 
seamen  to  great  intrepidity  and  alacrity  in  performing  their 
peribus  duties,  and  prevent  those  contests  and  embarrass* 
ments,  which  are  always  felt,  when  compensation  is  to  rest  in 
a  floating  and  undefined  discretion.  I  shall,  therefore,  allow, 
as  salvage,  the  wages  of  the  seamen  for  the  homeward  voy- 
age up  to  the  time  of  the  commencement  of  the  present  pro* 
cess,  the  ship  not  having  then  actually  reached  her  port,  but 
the  seamen  having  been  dischai^ed  from  farther  duty. 

A  question  has  been  miade  at  the  bar,  as  to  the  party  by 
whom  this  charge  is  ultimately  to  be  borne,  by  the  underwri* 
ters  on  the  ship,  to  whom  she  has  been  abandoned,  or  by  the 
original  ship  owner.  As  all  the  parties  in  interest  have  re* 
quested  a  dedsion  on  this  point,  to  prevent  farther  litigation, 
I  am  willing  to  declare  my  opmion,  that  in  this  case  it  must 
be  borne  by  the  underwriter  on  the  ship.  It  is  pot  like  the 
ordinary  charge  of  seamen's  wages,  which  are  a  charge  upon 
the  ship  owner,  and  are  to  be  borne  by  theyre^A^;  but  it  is 
an  expense  in  the  saving  of  the  materials  <^  the  ship  for  the 
benefit  of  the  underwriters  on  the  ship,  and  as  they  exclu- 
stvdy  receive  the  benefit,'  they  are  to  receive  it  cum  anere. 
The  case  of  Frothingham  «.  Prince  (38),  is  directly  in  point ; 
nor  do  I  think,  considering  the  circumstances  of  the  case,  that 
any  thing  ruled  by  the  court  in  Coffin  v.  Storer  (34),  weakens 
the  effect  of  the  former  decision  (34).  If  it  does,  in  my  judg- 
ment the  former  stands  upon  the  true  principles  of  insurance 
(35).  Decree  accordingly.    > 

(33)  3  Mtss.  R.  563. 

(34)  5  Mass.  R.  252. 

(35)  See  2  Emerigoo,  ch.  IT,  §  2,  p.  177,  and  seg. 
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ClIMXIIT   S.   HuHT  9.  TBI   ADMZITISTRATORS   OF   LOVIS   RouSMaMIERE. 

A  covRT  of  equity  may  allow  a&  tmendment  of  a  bill  after  deciding  against 
the  bill  and  allowing  a  demurrer  on  argument. 

If  a  party  takes  a  aecuxity  for  money,  which  is  merely  personal,  instead  of 
taking  a  mortgage  on  property,  under  a  mistake  of  law,  by  all  parties,  that 
the  former  was  as  safe  as  the  latter,  a  court  of  equity  will  not  relieve  the 
party,  who  took  such  security,  and  substitute  for  it  a  lien  or  mortgage  on 
the  property. 

Leave  haTiog  being  granted  to  amend  the  bill  under  the  in- 
timation of  the  court  at  the  lagt  term,  the  plaintiff  now  filed 
an  amendment  to  the  bill.  The  amendment  in  substance 
stated}  that  pn  the  day  when  the  first  letter  of  attorney  was 
executed,  and  before  its  execution,  the  jdaiatiff  and  Rous- 
maniere  called  upon  counsel  for  advice,  as  to  the  most  ef- 
fectual mode  of  giving  security  to  the  plaintiff  upon  the  ves- 
sel ;  that  Rousmaniere  then  proposed  to  give  a  mortgage  of 
the  yessel  with  a  power  to  sell,  or  an  absolute  bill  of  sale, 
taking  back  from  the  plaintiff  a  memorandum  expressing  the 
purpose  for  which  the  bill  of  sale  was  executed.  But  the 
partBBs  were  then  advised  by  counsel,  that  a  power  of  attor- 
ney, such  as  that,  which  was  afterwards  executed,  woukl  be 
as  effectual  and  good  security  as  a  mortgage  cur  bill  of  sale, 
and  would  prevent  the  necessity  of  changing  the  ship's  pa- 
pers at  the  custom-house,  and  of  the  plaintiff's  taking  imme- 
diate possession  of  the  vessel  upon  Iier  arrival  from  sea ;  and 
further,  that  upon  the  execution  of  the  second  letter  of  attor- 
ney, Rousmaniere  again  expressed  his  willingness  to  give  any 
other  security  upon  the  schooner  Industry,  either  by  mort- 
gage or  bill  of  sale,  if,  in  the  opinion  of  counsel,  such  mode  of 
security  would  be  safer  than  such  power  of  attorney ;  and  that 
Rousmaniere  executed  both  powers  with  the  belief  and  inten- 
tion, that  they  should  give  the  plaintiff  as  full  and  perfect  se- 
curity as  he  could  have  by  mortgage  or  bills  of  sale  of  the 
iprqpertyj  and  the  plaintiff  so  received  them.      To  the  bill 
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go  amended,  the  defendants  renewed  their  demurrer,  and  the 
cause  was  set  down  for  a  hearing  upon  the  demurrer,  and 
argued  at  this  time. 

Hunter  and  Randolph  for  respondents.  The  learned  and 
satisfactory  decision  of  the  honorable  court  upon  the  first 
bill  settles  the  question,  as  to  the  nature  and  effect  of  the 
powers  of  attorney  referred  to  in  that  bill.  They  are  de- 
creed to  be  ineffectual  either  in  law  or  equity  for  the  purpo- 
ses alleged.  They  died  with  their  author.  And  the  ad- 
ministrators, defendants  in  this  case,  are  now  compelled  to 
regard  Mr.  Hunt  as  a  mere  creditor,  as  meritorious  and  as 
unfortunate  as  others,  but  not  more  so.  He  has  no  lien  on 
the  specific  property  referred  to  in  the  powers  of  attorney, 
and  as  administrators  of  an  estate  admitted  to  be  desperate- 
ly insolvent,  the  respondents  have  but  one  duty  to  perform, 
viz.  to  be  honest  trustees  to  all  the  creditors,  to  resist  all  pre- 
ferences, or  priorities  unsanctioned  by  law,  and  to  set  up  for 
the  general  creditors  all  the  guards  and  defences,  which  the 
law  furnishes  for  their  protection. 

Ist.  The  allowance  of  the  amendment  was  the  spontane- 
ous act  of  the  court,  unsolicited  by  the  plaintiffs,  and  unop- 
posed by  the  defendants,  only  because  the  decision  prevented 
opposition.  But  as  tliis  is  but  an  interlocutory  decree  upon 
an  incidental  matter,  now  entirely  in  the  power  of  the  court 
to  afSrm  or  reverse,  and  a  matter,  that  perhaps  cannot  be 
taken  up  to  a  higher  court,  it  is  with  great  deference  submit- 
ted to  the  honorable  court,  that  this  allowance  of  an  amende 
ment,  if  upon  reconsideration  it  be  not  sustainable,  shoald 
be  now  rescinded,  or  as  is  the  course  in  chancery,  the  amend- 
ed bill  be  permitted  to  be  withdrawn  from  the  file. 

The  counsel  for  the  defendants  understood  the  law  to  be, 
thiLt  where  a  bill  on  demurrer  is  dismissed  for  want  of  equi- 
ty on  the  merits  of  the  case  as  stated,  leave  to  amend  the 
bill  will  not  be  granted.    Lyon  and  Brockway  v.  Tallmadge 
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et  al.  decided  by  Chancellor  Kent,  1  Johnson's  Chancery  Ca- 
ses,  p.  184, 185 ;  9  Peere  Williams,  401 ;  2  Peere  Williams, 
300. 

But,  2d.  The  plaintiffs  have  not  made  the  amendment  the 
court  expected  or  required.  His  honor  in  substance  stated, 
that  if  through  error,  mistake,  or  accident,  the  complainant 
had  been  disappointed  of  the  kind  of  security  or  transfer,  the 
parties  had  intended,  and  this  could  be  ihaum  by  fiusts,  that 
he  should  not  hesitate  to  let  him  in  to  take  his  chance  for  re- 
lief on  an  amended  bill. 

Now  the  amended  bill  refers  neither  to  accident,  error,  or 
mistake,  or  to  any  facts  tending  to  prove  their  existence  ;  it 
excludes  and  negatives  the  supposition  of  accident,  error,  or 
mistake.  The  whole  matter  was  done  upon  advice,  with  the 
assistance  of  counsel  learned  in  the  law. 

The  security,  that  the  complainant  ultimately  received, 
was  that  which  he  preferred.  He  could  then  have  taken 
that  kind  of  security  he  seems  now  to  desire.  He  had,  un- 
doubtedly, his  own  private  and  powerful  inducements  for  the 
choice  he  made ;  all  previous  verbal  negotiations  and  confer- 
ences were  meiged  in  the  plain  written  security,  viz.  the 
powers  of  attorney.  They  were  the  most  convenient  for 
both  parties ;  and  so  far  was  either  party  from  being  surpris- 
ed or  mistaken,  that  what  was  done  appears  as  the  judicious 
result  of  mutual  and  advised  deliberation. 

Neither  party  contemplated  or  had  reference  to  the  death 
of  the  other.  It  may  be  admitted,  that  it  is  the  death  of  Rous- 
maniere  alone,  which  has  frustrated  Hunt's  expectation  of  in- 
demnity ;  but  where  an  event  happens,  without  default  on 
the  other  side,  although  expectation  may  be  frustrated,  though 
it  may  be  grounded  on  the  true  intent  of  parties,  equity  will 
not  give  relief.   1  Ves.  98,  99 ;  2  Atkyns,  251. 

3d.  It  is  conceived  by  the  defendants'  counsel,  that  a  re- 
view of  all  the  leading  cases,  in  which  relief  has  been  given 
by  a  court  in  chancery,  would  not  furnish  one  in  any  degree 
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analogoos  to  the  present,  even  if  it  could  be  admitted,  that 
any  mistake  had  taken  place.  In  the  case  of  Graves  and 
Bamewall  9.  the  Boston  Marine  Insurance  Company,  the 
complainants  grounded  themselves  upon  the  allegation,  that 
their  case  was  but  the  common  one  of  a  mistake  in  using  inapt 
words  to  eaiprui  the  meaning  of  the  parties,  2  vol.  Crancb,  430, 
and  the  cases  there  cited  ;  White  v.  Nutt,  1  Peere  Williams, 
61.  The  proof,  as  to  the  intention  of  one  of  the  parties  in 
that  case,  was  perfectly  satisfactory ;  and  as  to  the  other,  it 
pressed  so  heavily  on  the  court,  that  they  acknowledged  there 
were  doubts  and  difficulties  in  the  case.  But  they  decided 
against  relief  in  this  unquestionably  hard  case ;  they  shrunk 
from  the  peril  of  conforming  a  written  instrument  to  the  al- 
leged intention  of  the  party  plaintiff  upon  a  claim  not  assert- 
ed, until  an  event  made  it  his  interest  so  to  do. 

In  a  case  between  the  original  parties,  unaffected  by  death 
or  insolvency,  wh^re  no  new  and  third  party  sought  mere 
equality  of  condition,  the  court  appear  to  have  acted  upon 
the  principle,  that  they  had  before  them  a  written  instrument 
not  in  itself  doubtful,  and  they  repelled  the  recourse  to  parol 
testimony,  or  extraneous  circumstances  to  create  a  doubt, 
where  the  instrument  itself  was  clear  and  explicit. 

It  is  admitted,  that  courts  of  equity  have  frequently  in  a 
variety  of  instances  interfered  on  the  ground  of  a  mistake, 
or  misconception  of  the  parties.  Cooper's  Chancery  Plead- 
ing, p.  141,  and  the  cases  there  cited ;  1  Yes.  456 ;  7  Br. 
Pari.  Ca.  904  ;  3  Atkyns,  388 ;  1  Br.  Cha.  Rep.  358. 

But  the  amended  bill,  it  must  be  repeated,  puts  an  end  to 
all  doubt,  negatives  every  notion  of  oaistake  or  misconcep- 
tion, and  avers,  that  the  instrument  adopted,  was  so  adopted 
in  consequence  of  the  advised  and  enlightened  election  of  the 
present  complainant. 

The  complainant  rejected  a  mortgage  or  bill  of  sale,  though 
he  might  have  obtained  either ;  and  the  amended  bill  sets  up 
this  very  rejection  as  a  ground  of  relief,  and  refers  to  parol 
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n^otiations  extinguished  and  dischaiged  by  the  SQbsequent 
writing.  1  Johnson's  Chancery  Cases,  p.  282,  Parkharst  v. 
Vaii  Courtland.  A  mistake  must  be  clearly  and  strongly 
proved,  before  the  court  can  correct  a  deed  or  writing.  1 
Johnson's  Chancery  Cases,  p.  252,  Souverbye  v.  Arden. 

Equity  will  not  interpose,  if  the  iact  was  from  its  nature 
dauiifvif  or  equally  unknown  to  both  parties,  1  Brown  Re- 
ports, 158.  Nor  if  the  alleged  mistake  was  the  mistake  of 
all  the  parties,  2  Atkyns,  592 :  do.  p.  8 ;  Maiden  9.  Menill, 
3  Peere  Williams,  127,  m  notis;  2  Atkyns,  203. 

Af^riioriy  where  upon  the  statement  of  the  party  it  ap* 
pears,  that,  what  was  done,  was  no  mistake  or  misconception 
in  either  party. 

It  will  not  do  to  say  it  was  the  mistake  of  counsel.  In  the 
case  of  PuUen  v.  Ready,  2  Atkyns,  587,  Lord  Hardwicke  in 
subatance  says,  if  parties  act  with  counsel,  the  parties  shall 
be  supposed  to  be  acquainted  with  the  consequence  of  law, 
and  that  nothing  is  more  mischievous,  than  to  decree  relief 
for  an  alleged  mistake  in  a  matter,  in  which,  if  there  was  any 
mistake,  it  was  that  of  all  the  parties,  and  no  one  is  more 
under  an  imposition  than  the  other.  See  Lyon  v.  Richmond, 
2  Johns.  Chan.  p.  60. 

The  same  counsel  by  the  amended  bill  adheres,  in  fact,  to 
his^r^^  opinion.  That  opinion  was,  that  the  powers  of  at- 
torney were  irrevocable,  coupled  with  an  interest,  operating 
as  effectually  as  a  transfer  and  sale  of  the  specific  property, 
and  giving  a  right  and  power  to  the  attorney  to  take  and  sell, 
in  spite  of  the  death  of  the  constituent.  Upon  this  ground 
the  original  bill  is  framed.  This  opinion  the  decision  of  the 
court  proves  to  be  mistaken ;  and  it  is  not  easily  conceiva- 
ble, how  the  re-assertion  of  the  same  opinion  in  the  amended 
bill,  and  that  is  all  it  contains,  can  entitle  the  complainant 
to  the  relief  denied  him  on  his  original  bill. 

Hunt  trusted  to  the  life  of  Rousmaniere  for  his  security ; 
that  to  which  he  trusted  having  failed,  he  is  now  entitled  to 
as  much  as  the  general  creditors,  and  to  no  more. 
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It  may  likewise  not  be  improper  to  suggest,  that  in  cases  of 
the  kind,  that  the  plaintiff  would  be  wUUng  to  make  this, 
though  it  may  be  competent  for  a  defondavU  to  show  a  mis- 
take, as  matter  of  defence,  and  for  the  purpose  of  rebutting 
the  plaintiff's  equity,  that  a  plaintiff  in  similar  circumstances 
cannot  do  so.  See  opinion  of  Lord  Redesdale,  Schoales  & 
Lefroys  reports,  Clinnan  v.  Cooke,  38, 39, 22, 33,  and  the  ca- 
ses there  cited. 

The  doctrine  of  the  cases  under  the  statute  of  fraud  applies 
a  fortiorij  for  by  the  common  law  an  attorney  must  be  made 
by  DfiEo.  Co  Litt  48 ;  2  Roll.  Abr.  8 ;  Bacon's  Abr.  314,  vol 
1,  tide,  Authority. 

Seark  and  Hazard  for  plaintiffs.  It  does  not  appear  by 
the  record,  that  any  decision  has  ever  been  had  on  the  ori- 
ginal bill.  There  is  no  entry  or  minute  intimating,  that  any 
decree  has  ever  been  rendered,  or  even  an  argument  deliv- 
ered in  the  case.  We  know  as  counsel,  that  the  honorable 
court  expressed  an  opinion  against  the  sufficiency  of  the  bill, 
but  that  opinion,  or  any  decree  founded  upon  it,  was  never 
filed,  or  ordered  to  be  filed.  The  only  entry  upon  record  is, 
an  order  to  amend,  to  which  it  does  not  appear,  that  there 
was  any  oppositi<Hi. 

But,  if  at  any  time,  there  was  any  solidity  in  the  objection 
of  the  learned  counsel  for  the  defendants,  it  surely  comes  too 
late.  The  bill  has  been  amended  without  objection,  and  a 
demurrer  filed  to  the  amended  bill,  and  it  is  now  quite  too 
late,  it  is  presumed,  to  insist  upon  any  irregularity  in  this  re- 
spect. 

But  the  objection,  at  any  time,  would  have  been  unfound- 
ed. After  argument  upcm  demurrer,  and  before  judgment  is 
entered  upon  record,  the  courts  of  law  and  equity  may, 
in  theur  discretion,  aifd  often  do,  permit  amendments,  when 
the  justice  of  the  case  requires  it.  Mitford's  Pleadings,  260 ; 
1  Bos.  &  PuK  411,  Tippet  9.  May ;  2  Johns.  Rep.  200,  Ram- 
chander  v.  Hammond. 
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And  the  authority  cited  by  the  defendants,  from  5  John. 
Ch.  Rep.  184,  185,  admits  the  principle ;  and  the  reason,  why 
the  Chancellor  refused  the  motion  to  amend  in  that  case,  waa, 
not,  that  it  could  not  legally  be  allowed,  but  because  the 
plaintiff,  upon  his  own  statement,  had  no  merits,  and  could 
not  by  an  amendment  make  his  case  any  better. 

The  counsel  for  the  defendant  also  insist,  that  the  bill  has 
not  been  amended  conformably  to  the  views  of  the  court  and, 
that  the  amended  bill  is  no  more  than  a  re-assertion  of  the 
sufficiency  of  the  power  of  attorney,  upon  which  they  say  the 
whole  case  is  placed.  They  seem  to  insist,  that  the  bill  should 
admit  explicitly  the  invalidity  of  the  power,  and  that  the 
plaintiff  resorts  exclusively  to  the  parol  contract  for  relief. 
But  we  did  not  understand  the  court  as  intimating  any  idea 
of  the  kind,  or,  that  it  was  necessary  expressly  to  admit  any 
defect  in  the  power. 

The  court  was  understood  by  tis  to  express  an  opinion, 
that  the  power  upon  its  foce  was  not  sufficient  to  create  a 
lien  or  specific  security  or  charge  upon  the  vessel  in  ques- 
tion, and,  that  there  were  not  facts  enough  stated  in  the  biU 
from  which  they  could  legally  infer  such  to  have  be^n  the 
agreement  and  intention  of  the  parties.  And  the  bill  was  or- 
dered to  be  amended,  in  order  to  bring  upon  the  record  the 
whole  fiicts ;  and  if  upon  the  whole  facts,  a  specific  lien  was 
created,  the  party  should  have  the  benefit  of  it,  although  the 
power  itself  was  insufficient.  The  power  was  a  part  of  the 
transaction,  and  a  fact  in  the  case,  and  ought  certainly  to 
have  been  stated.  The  whole  &cts  are  now  displayed  on 
the  record,  and  it  is  believed  in  apt  and  legal  form  ;  and  the 
entire  contract  distinctly  stated.  And  if,  upon  the  whde,  it 
appears,  that  a  specific  lien  was  contracted  for  by  the  plain- , 
tiff,  and  promised  by  Rousmaniere,  and  that  the  loan  was  made 
on  the  faith  of  that  hen,  it  is  pwamcd  tkftOQBii.wilLnot  per- 
mit the  defendants  to  deprive  the  plaintiff  of  the  kind  of  se- 
curity he  contracted  for;  merely  becauae  the  kind  of  writing 
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he  received  was  defective.  The  bill  asks  for  such  relief  as 
the  nature  of  the  case  can  afford.  If  the  court  are  of  opi- 
nion, that  the  plaintiff  is  entitled  to  relief,  either  on  the  ground 
of  the  power  alone,  or  upon  the  power  connected  with  the 
other  proof,  or  upon  the  parol  contract  alone,  and  exclusive 
of  the  power,  the  bill  is  so  framed  as  to  sustain  a  decree  up- 
on either  ground.  The  whole  case  is  displayed  on  the  re- 
cord and  upon  its  broad  ground,  and  equity  can  administer 
relief  in  any  specific  form,  which  its  merits  may  require. 

The  bill  as  amended  states,  it  is  submitted,  distinctly  and 
explicitly  the  contract  entered  into  by  the  parties,  and  the 
full  and  actual  performance  of  it  by  the  plaintiff.  To  the  bill 
there  is  a  demurrer,  which  clearly  admits  all  the  facts  and  al- 
legations properly  charged ;  the  bill  is  admitted  to  be  true, 
and  the  only  question  is,  whether  upon  the  whole  case  the 
plaintiff  is  upon  principles  of  equity,  entitled  to  relief.  —  Mit- 
ford's  Pleadings,  14,  172. 

But  the  hardship  upon  the  general  creditors  is  assigned  as 
a  reason,  why  specific  relief  should  not  be  granted  ;  and  it 
is  alleged,  that  the  plaintiff  is  not  for  that  reason  entitled  to 
the  benefit  he  seeks.  But  is  this  the  fact  ?  From  any  thing, 
that  appears  in  the  case,  the  other  creditors  trusted  to 
Rousmaniere's  personal  responsibility,  and  to  his  general 
funds,  to  be  resorted  to  by  ordinary  course  of  law.  They 
made  no  contract  for  specific  security,  and  granted  no  loan 
upon  the  faith  of  it.  But  it  is  apparent,  that  the .  plain- 
tiff would  not  trust  to  the  personal  responsibility  of  Rous- 
maniere,  or  his  general  funds,  and  Rousmaniere  knew  it.  He 
trusted  him  on  the  faith  of  specific  security.  And  the  gen- 
eral creditors  can  experience  no  injury,  nor  have  they  cause 
to  complain  of  hardship  in  relation  to  this  negotiation,  for 
they  are  benefited  in  the  loan  by  an  increase  of  the  general 
funds  to  the  full  amount,  to  which  the  plaintiff  claims  secu- 
rity. 
It  is  also  suggested  by  the  defendants'  counsel,  that  the 
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phdntiff's  expectation  of  iademnity  was  exclusively  connect- 
ed with  Rousinaniere's  lifci  and  that  this  resort  to  equity  is 
an  after-thought  arising  from  his  unexpected  death.  We  are 
at  a  loss  to  discover  any  pretence  for  such  a  suggestion.  It 
is  perfectly  clear,  that  both  parties  intended  a  specific  secu- 
rity, and  both  believed  the  power  abundantly  sufficient  for 
the  purpose.  And  in  point  of  law  the  power  as  tp  specific 
lien,  is^  it  is  presumed,  as  valid  now  as  in  Rousmaniere's  life- 
time, for,  it  is  submitted,  as  a  well  settled  principle  of  equity, 
(with  perhaps  very  few  exceptions,  of  which  the  case  in 
question  is  not  one)  that  when  the  party  is  holden  to  a  spe- 
cific execution  of  a  contract,  his  representatives  are  equally 
holden.  If  the  power  is  now  defective  in  securing  a  lien,  it 
was  equally  so  in  his  life  time.  No  legal  or  equitable  right 
is  in  this  respect  lost  by  Rousmaniere's  death.  And  surely 
every  circumstance  of  the  case  evinces  most  clearly  that  the 
loan  was  never  made  upon  the  score  of  personal  friendship, 
or  personal  honor.  2  Madd.  ch.  112;  Sch.  &  Lef.  272; 
17  Ves.  489;  f  Madd.  ch.  41 ;  4  Bl.  C.  472;  1  Anst.  14, 

The  defendants'  counsel  assume  as  a  fundamental  princi- 
ple, that  the  plaintiff  is  never  permitted  to  show,  by  parol 
proof,  a  mistake .  or  misapprehension  in  a  written  contract, 
the  execution  of  which  he  seeks  to  enforce ;.  and,  that  the 
rule,  which  admits  mistakes,  &c.  in  written  instruments,  to 
be  corrected  by  parol  evidence,  is  exclusively  confined  to  the 
defendants,  against  whom  the  written  instrument  is  enforced. 

It  is  true,  that  Lord  Redesdale  in  the  case  of  Clin  nan  v 
Cook,  1  Sch.  &  Lef.  22,  seems  to  be  of  that  opinion ;  and  in 
two  or  thre^  other  cases  the  same  doctrine  has  been  advan- 
ced, and  relief  refused  upon  that  ground.  But  the  case  of 
Clinnan  v.  Cook,  and  it  is  believed,  all  the  other  cases,  in 
which  that  doctrine  has  been  established,  were  cases  within 
the  statute  of  frauds,  and  nearly  all  of  them  related  to  an  in- 
terest in  lands.  And  in  all  such  cases  parol  proof,  when  of- 
fered to  vary  or  materially  afiect  a  written  contract,  has  been 
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received  with  great  circumspection  and  reserve.  Bat  the 
case  at  bar  does  not  range  within  either  of  those  classed  of 
cases. 

The  coansel  for  the  plaintiff,  however,  contend,  that  the 
rule  stated  by  the  defendants'  counsel,  is  not  founded  in  prin- 
ciple, that  the  rule  of  admitting  parol  proof  to  show  mistakes 
in  writing  is  open  alike  to  both  parties.  And  in  almost  all 
the  cases,  where  the  plaintiff  has  failed  when  seeking  the  aid 
of  parol  proof,  it  was  not  because  the  rule  was  against  him, 
but  because  his  proof  «f .  mistake,  &c.  was  not  satisfactory. 
The  case  referred  to  in  2  Cranch,  419,  is  of  this  description. 
The  court  in  that  case  adopted  the  principle  we  contend  for, 
and  would  have  undoubtedly  afforded  the  plaintiff  the  relief 
he  claimed,  had  he  been  able  to  have  proved  the  mistake  he 
alleged  in  the  policy.  The  same  principle  is  adopted  in  2 
John.  Ch.  Rep.  274;  Executors  of  Getman  v.  Beardsley,  2* 
John.  Ch.  Rep.  630 ;  Lyman  v.  United  Insur.  Co. 

And  it  is  extremely  difficult  to  perceive  the  reason  or  jus- 
tice of  the  rule's  not  extending  equally  to  both  parties.  If  a 
mistake  has  happened  injurious  to  a  party,  what  matters-it  to 
justice,  whether  he  be  plaintiff  or  defendant  ?  Are  not  both 
parties  equally  the  objects  of  protection  and  regard  ?  What 
becomes  of  even-handed  justice,  which  it  is  said  delights  to 
dwell  in  courts  of  equity,  if  in  dispensing  her  decrees,  she 
extends  to  one  party  a  rule  of  such  vast  importance,  which 
she  denies  to  the  other  ?  If  the  parties  have  fairly,  and  for  a 
valuable  consideration,  made  an  explicit,  distinct  contract, 
in  reducing  which  to  writing,  a  mistake  has  happened,  either 
by  omission  or  otherwise,  or  by  a  misapprehension  of  the  le- 
gal import  and  effect  of  the  instrument,  shall  not  either  party 
equally  have  the  benefit  of  rectifying  the  mistake  ?  Where 
the  plaintiff  has  fully  and  actually  executed  his  part  of  the 
contract,  and  calls  upon  the  defendant  in  equity  to  execute 
his  part  of  it,  can  he  be  repelled  by  so  preposterous  a  doc- 
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trine,  that  there  is  a  mistake  in  the  written  instrument,  which 
absolves  him  in  equity  from  the  obligation  of  his  contract  ? 

In  some  instances,  perhaps,  the  plaintiff  may  have  an  im- 
perfect remedy  at  law,  but  in -many  he  might  have  none. 
And  in  some,  though  he  had  a  remedy,  it  might,  as  in  the 
present  case,  be  a  fruitless  one,  owing  to  the  total  insolvency 
of  the  delinquent.  It  is  confidently  submitted,  that  the  rule 
as  contended  for  by  the  defendants,  is  not  to  be  found  amongst 
the  acknowledged  doctrines  of  equity,  but  has  been  judicially 
repudiated  from  her  courts.  And  if  any  doubts  ever  were  en- 
tertained upon  the  subject,  they  are  all  dissipated  by  the 
learned  decision  of  Chancellor  Kent,  in  the  case  of  Gillespie 
V.  Moon,  in  2  John%  Ch.  Rep:  585,  in  which  all  the  authori- 
ties are  revised,  and  by  which  it  is  clearly  established, 
that  the  relief  is  co-extensive  with  the  mischief,  and,  that  equity 
grants  to  the  injured  party,  whether  plaintiff  or  defendant,  the 
benefit  of  the  rule. 

But  another  objection  is  raised  to  our  relief.  It  is  stdted, 
that  when  the  fact  from  its  nature  is  doubtful,  or  equally  un- 
known to  both  parties,  equity  will  not  interpose.  To  this  po- 
sition, when  correctly  applied,  there  is  no  objection.  The 
rule,  it  is  apprehended,  is  this,  that  when  the  information,  or 
means  of  information,  touching  a  doubtful  fact,  is  equally  in 
the  possession  of  both  parties,  and  they  choose  to  make  a 
speculating  agreement  about  the  subject  matter,  to  which  that 
fact  relates,  they  shall  be  bound  by  it,  though  the  ultimate 
result  may  be  essentially  different  from  the  expectations  of 
either  party.  But  the  principle  has  no  kind  of  relation  to  the 
case  at  bar.  Here  was  no  doubtful  or  disputed  fact ;  the  loan, 
its  amount  and  terms,  the  interest  of  Rousmaniere  in  the 
vessels,  his  agreement  to  mortgage,  or  pledge  that  interest, 
were  at  the  time,  and  still  are,  all  clear  undoubted  facts. 
There  is  no  doubt  about  any  fact,  on  which  the  contract  was 
predicated.      There  is  none  now,  and  the  difficulty  is  not 
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about  the  facts  of  the  agreement,  but  about  its  execution  by 
the  defendants. 

It  is  also  said,  that  the  plaintiff  mistook  his  law  in  making 
his  contract,  and  that  equity  never  relieves  against  mistakes 
in  the  law.  And  it  is  probably  correct,  that  when  the  par- 
ties with  a  full  knowledge  of  the  facts  enter  into  a  contract, 
they  ace  not  relieved,  though  under  a  mistake  as  to  the  law. 
But  here  was  no  mistake  of  the  law  in  maJcing  this  contract. 
The  law  was  completely  understood  in  relation  to  all  the 
facts,  on  which  this  contract  was  founded.  The  parties  knew 
the  loan,  its  terms,  &c. ;  that  Rousmaniere  owned  the  vessels, 
and  that  he  had  a  right  by  law  to  pledge  them  for  security^ 
and  that  by  agreement  he  did  pledge  them.  The  mistake  is, 
not  in  the  facts,  nor  the  law,  nor  in  the  contract,  but  in  the 
remedy  upon  the  contract.  They  believed  the  power  of  at- 
torney was  a  legal  mean  to  secure  the  agreed  lien,  and  in 
this  consists  the  mistake.  There  is,  therefore,  a  complete 
legal  contract,  but  by  mistake  the  mode  adopted  for  its  exe- 
cution is  defective  at  law ;  and  to  supply  that  defect  resort 
is  had  to  this  honorable  court. 

The  admission  of  parol  evidence  is  objected  to,  on  the 
ground,  that  all  previous  negotiations  are  extinguished  and 
discharged  by  the  writing.  The  position  is  undoubtedly  cor- 
rect in  the  sense,  in  which  courts  of  equity  and  law  apply  it. 
Its  legal  and  just  import  we  understand  to  be  this,  that  when 
the  parties  have  definitely  concluded  a  contract,  all  previ- 
ous terms,  propositions,  and  negotiations  concerning  it  ai« 
discharged  and  extinguished ;  and  this  is  equally  true,  wheth- 
er the  contract  is  in  writing,  or  parol  only.  It  does  not  fol- 
low, however,  that  the  contract  is  extinguished,  but  the  con- 
trary. The  contract  clearly  exists,  and  is  supposed  by  all 
the  authorities  to  exist,  but  is  not  to  be  affected  by  the  nego- 
tiations of  the  parties,  which-  preceded  its  final  completion. 
And  the  error  of  the  counsel  seems  to  be,  in  not  distinguish- 
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ing  betweep  the  contract  itself,  and  these  previous  negotia- 
tions, which  may  have  led  to  it. 

But  if  we  correctly  understand  the  import  of  the  argument, 
the  absurdity  is  placed  still  farther.  It  seems  to  be  contend- 
ed, that  the  contract  is  mei^ed  and  extinguished  in  the  wri- 
ting. This  surely  has  no  foundation  in  principle  or  reason  ; 
for,  if  reducing  the  contract  to  writing  is  an  extinguishment 
of  it,  the  writing  is  a  sort  of  felo  de  se,  and  is  fatally  destruc- 
tive of  the  very  thing  it  was  intended  to  preserve. 

The  rule  is,  we  apprehend,  that  the  parol  evidence  (not  the 
contract)  is  merged  in  the  writing.  But  the  contract  exists 
independently  of  the  written  evidence,  although  it  is  to  be 
proved  by  that  evidence,  and  \>y  that  only,  unless  a  mistake 
of  some  kind  is  satisfactorily  proved  to  exist  in  relation  to  it. 
And  in  the  case  at  bar,  there  is  not  the  color  of  pretence  for 
isaying,  the  power  extinguished  or  mei^ed  the  contract.  The 
ipower  looks  to  something  future  to  be  done  by  virtue  of  it, 
and  pursuant  to  the  contract,  and  was  intended  not  as  the 
contract,  but  as  a  mean,  by  which  a  future  act  was  to  be  done 
in  fulfilment  of  it  by  one  of  the  parties. 

And  it  cannot  be  pretended,  that  the  parties  meant,  that 
the  power  should  embrace  the  whole  agreement  between  them 
on  both  sides.  The  agreement  is  not,  and  was  not  intended  to 
be  set  out.  The  loan,  the  terms,  the  negotiable  notes,  all  ex- 
ist independently  of  the  power,  and  are  binding  engagements. 
The  power  was  intended  as  a  mean  in  the  bands  of  the  plain- 
tiff, to  coerce  Rousmaniere  to  the  fulfilment  of  his  agreement, 
and  at  most  intended  as  evidence  of  part  of  the  contract 
only. 

And  further,  this  principle  is  in  conflict  with  the  admission 
of  the  defendants'  counsel  in  another  part  of  the  argument, 
and  with  the  whole  current  of  authorities,  which  establish 
the  admissibility  of  parol  proof  to  correct  errors  in  the  in- 
strument; for  if  the  jparol  contract  is  extinguished  by  the 
cwriting,  and  that  alone  is  the  very  contract,  all  idea  of  mis- 
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take  is  utterly  and  necessarily  excluded.  The  writing  ii^  that 
case  would  be  the  original,  and  to  admit  parol  proof  would 
be  not  to  correct,  but  to  alter,  the  original.  And  perhaps  it 
may  be  even  doubted,  whether  the  power  is  the  legal  direct 
written  evidence  of  any  part  of  the  contract. 

If  A.  sells  his  ship  to  B.,  and  gives  him  a  power  of  attor- 
ney to  take  possession  of  her,  it  can  hardly  be  considered, 
that  this  power  is  the  direct  written  evidence  of  the  contract, 
of  which  the  books  speak,  when  treating  on  the  subject.  It 
is  a  power  growing  out  of  the  contract,  and  given  to  aid  its 
execution.  The  undisputed  execution  of  the  power  is  evi- 
dence of  its  being  a  voluntary  act,  and  by  inference  proves 
it  was  agreed  to  bio  given,  but  ia  not  the  direct  evidence  of 
the  contract  itself.  There  is  a  difference  between  a  contract 
to  perform  a  particular  thing,  and  the  performance  of  that 
thing.  Here  the  contract  was  for  a  lien  on  Rousmaniere's 
vessels  by  povv6r  of  attorney  or  other  instrument,  and  to  se- 
cure that  lien  the  power  was  given  ;  and  it  is  evidence  of  an 
after  act  intended  to  be  done  under  the  contract,  rather  than 
direct  evidence  of  the  contract,  itself.  And  the  great  diffi- 
culty upon  the  original  bill  was,  it  is  presumed,  that  the  pow- 
er was  too  bald,  and  was  no  evidence  of  the  contract  for  a 
lien ;  and  that  even  connecting  with  it  the  other  allegations 
there  stated  in  the  bill,  enough  did  not  appear  to  support  -a 
lien,  or  any  agreement  for  one. 

Anothef  ground  seems  to  be  assumed  in  relation  to  this 
part  of  the  case  equally  untenable.  Although  it  seems  to  be 
admitted,  that  there  was  originally  a  contract  for  a  lien  by 
mortgage,  bill  of  sale,  or  some  other  mode  ;  yet  it  is  insisted, 
that  the  power  of  attorney,  when  adopted,  operated  as  an  ex- 
tinguishment, or  at  least  as  a  waiver,  of  all  other  security  ; 
and  the  power,  when  received,  reduced  and  narrowed  down 
to  that  identical  instrument  the  original  contract  for  a  lien  in 
the  same  manner,  and  with  like  effect,  as  if  the  original  legal 
contract  was  for  that  identical  specific  instrument^  and  nothing 
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more.  But  this  singular  assumption  is  supported  by  nothing 
but  the  ingenuity  of  the  learned  counsel,  and  profound  as  that 
is,  it  cannot  clothe  with  the  garb  of  speciousness,  so  prepos- 
terous a  proposition.  The  contract  was  for  a  legal  and  valid 
security  on  the  vessels^  and  the  parties  by  adopting  this  pow- 
er did  not  change,  nor  mean  to  change,  the  contract,  but  to 
execute  it  in  part.  It  was  a  mode,  and  the  parties  believed 
a  good  and  sufficient  mode,  of  securing  the  lien  pursuant  to 
the  contract.  It  has  now  proved  insufficient  of  itself.  The 
contract,  however,  remains  the  same  as  at  first,  a  contract  for 
security,  and  wholly  unexecuted.  And  if  the  instrument 
adopted  by  the  parties  is  defective  from  error  in  its  form  or 
provisions,  it  clearly  entitles  the  injured  party  to  the  inter- 
position of  the  court. 

The  learned  counsel  for  the  defendants  admit,  that  in 
some  cases  mistake^  in  a  written  instrument  may  be  correct* 
ed  by  parol  evidence.  But  they  insist,  that  the  present  is 
-not  a  case  of  this  description,  that  here  is  no  mistake,  that 
the  power  contains  the  very  language  the  parties  intended  it 
should  contain,  and  that  to  grant  relief  would  be  in  opposi- 
tion to  all  the  authorities.  But  it  is  confidently  submitted, 
that  the  counsel  have  mistaken  the  rule  upon  this  subject. 
From  the  tenor  of  their  argument  it  seems  they  contend,  that 
no  relief  can  be  granted,  unless  something  is  omitted,  which 
was  expressly  agreed  to  be  inserted,  or  something  inserted 
more  than  was  agreed  to  be ;  that  the  errors  to  be  corrected 
are  such  as  have  occurred  in  omissions  or  additions  in  draw- 
ing the  instrument,  but  not  to  errors  in  its  legal  import  and 
effect;  that  if  the  language  is  used,  which  the  parties  intend- 
ed, no  relief  can  be  had,  although  that  language  does  not 
contain  the  legal  intentions  of  the  parties.  But  in  principle, 
there  is  no  foundation  for  this  distinction,  and  is  not,  we  ap- 
prehend, sustained  by  a  single  solitary  adjudged  case*  If  too 
much  is  inserted,  or  something  is  omitted  in  the  instrument, 
it  may  be  corrected  by  parol,  because  it  does  not  con- 
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tain  the  meaning  and  intention  of  the  parties.  And  if  every 
word  and  no  more  is  inserted,  which  the  parties  designed  to 
have  inserted,  and  yet  if  those  words  do  not  embrace  and  im- 
port the  meaning  and  intention  of  the  parties,  it  is  as  clear  a 
mistake  and  misconception,  as  the  other,  and  the  contract  is 
as  effectually  defeated  by  the  mistake  in  the  one  instance  as 
the  other.  The  true  foundation  of  the  principle  for  the  ad* 
mission  of  parol  evidence  is,  that  the  instrument  does  not 
speak  the  legal,  though  it  may  the  verbal,  language  of  the 
parties ;  it  does  not  speak  the  legal  import  of  their  contract 
as  they  intended  it  should.  And  whenever  the  intention  of 
the  parties  will  be  defeated  by  a  defect  in  the  instrument, 
that  defect  may  be  proved  and  corrected  by  parol,  whether 
it  arises  from  omission  or  addition,  or  from  the  insufficent 
and  inapt  language  and  terms  of  the  instrument.  When  it  is 
satis&ctorily  proved  by  parol,  that  there  is  a  mistake  in  the 
instrument  as  to  its  provisions,  or  a  misconception  of  its  le- 
gal import  and  effect,  so  that  the  intentions  of  the  parties  will 
in  either  instance  be  defeated,  it  is  clearly  a  case  of  equity 
cognizance,  and  undoubtedly  a  subject  of  equitable  relief.  2 
Freeman,  246,  2Sl.  —  Newland  on  Contracts,  348, 349.  -—3 
Ves.jr.  399.  — 1  John.  Ch.  Rep.  607.  — 1  Ves.  Sen.  317. 
456  —  1  Brown  Ch.  Rep.  341.  — 1  P.  Wm.  277,  334.-2 
Vernon,  564.-2  Atk.  Rep.  203.  — 2  Equity  Ca.  Abr.  16.— 
Sugden,481.  — 3  Atk.  Rep.  388.-2  Ves.jr.  151.— 1  Ch. 
Rep.  78.-2  Ventris,  367.  —  1  Vern.  37. 

Suppose  a  complete  contract  is  made  for  the  sale  of  an  es- 
tate, and  the  full  consideration  is  paid,  and  a  deed  satisfacto- 
'  ry  to  the  parties  is  drawn,  and  one  which  they  both  believe 
would  pass  the  title,  but  it  has  no  seal,  and  no  title  passes, 
will  not  equity  on  the  bill  of  the  grantee,  order  the  deed  ex- 
ecuted anew,  or  the  old  one  sealed  ? 

Suppose  the  deed  to  be  drawn  exactly  as  the  parties  ex- 
pected, but  to  contain  no  proper  or  apt  words  to  pass  a  fee, 
will  not  the  court  correct  the  mistake  or  misconception  ? 
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Suppose  a  release  should  be  given,  which  the  parties  be- 
lieved would  pass  the  title,  but  the  releasee  being  out  of 
possession,  and  having  no  pre-existing  interests  in  the  premi- 
ses, by  the  technical  rules  of  the  common  law  the  release  is 
a  mere  nullity,  and  the  releasee  takes  nothing  under  it;  will 
not  the  court  correct  this  error  ? 

Suppose  the  contract  is  for  the  sale  of  an  estate  with  war- 
ranty, but  in  drawing  the  deed  there  is  no  covenant  of  sei- 
sin. The  grantor  executes,  and  the  grantee  receives  it  from 
a  belief  of  its  sufficiency  in  all  respects.  When  the  error  is 
discovered,  is  there  a  doubt,  but  that  equity  will  order  it  cor- 
rected ? 

Suppose  an  agreement  is  made  for  the  sale  of  a  registered 
vessel,  warranted  American,  and  to  be  conveyed  as  such  with 
all  the  privileges  of  an  American  bottom,  and  the  register  is 
omitted  in  the  bill  of  sale;  the^title  to  the  vessel  passes,  but 
she  is  denationalized.  Will  not  the  court  order  the  execu- 
tion of  a  new  bill  of  sale,  with  the  insertion  of  the  register  ? 

In  all  these  instances  the  parties  had  the  instruments  drawn 
to  their  satisfaction  and  believed  them  to  be  sufficient.  They 
are  in  the  very  language  and  terms  the  parties  agreed  to,  but 
are  defective  in  legal  operation,  and  do  not  execute  the  in- 
tentions of  the  parties. 

There  is  ariother  ground,  upon  which  the  plaintiff  is  enti- 
tled to  the  benefit  of  his  lien.  The  contract  has  on  his  part 
been  fully  performed,  and  although  no  writing  had  been 
made,  he  is  entitled  to  the  performance  of  it  by  the  other 
party.  Part  performance  has  been  considered  as  obviating 
the  necessity  of  written  proof,  and  gives  to  the  performing 
party  the  benefit  of  specific  relief  against  his  negligent  and 
faithless  adversary. 

In  several  cases  arising  under  the  statute  of  frauds,  and 
touching  interest  in  land,  it  has  been  questioned,  whether  the 
payment  of  a  small  part  of  the  consideration  money  would 
take  a  case  out  of  the  statute,  as  amounting  to  part  perform- 
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ance.  But  in  all  or  nearly  all  those  cases,  the  payment  was 
of  what  is  called  earnest  money^  to  bind  the  bargain.  The 
payment  is  rather  in  nature  of  a  penalty  or  forfeiture,  to  in- 
duce the  payer  to  a  punctual  performance,  and  is  not  in  the 
nature  of  a  substantial,  beneficial  payment  of  part  of  the  con- 
sideration money. 

But  even  if  the  principle,  that  part  payment  does  not  exempt 
the  case  from  the  provisions  of  the  statute,  be  correct,  yet  it  is 
apprehended,  that  the  principle  does  not  extend  to  a  case, 
where  the  contract  stated  in  the  bill  is  distinctly  admitted,  and 
where  the  full  consideration  has  already  been  advanced  and 
paid.  '  Whenever  the  party  has  completely  and  fully  execu- 
ted his  part  of  the  contract,  whether  by  payment  of  money, 
or  other  acts,  the  rule  in  equity  is,  we  apprehend,  almost  uni- 
versal, to  coerce  the  other  party  to  a  specific  execution  of 
the  contract  on  his  part.  Newland,  181.  —  1  V^es.  82. — 7  Ves. 
341.— 3  Atk.Rep.  1— 2Ch.Cas.  135.— 4  Ves.  720, 722.— 
1  Vernon,  363.— 3  Ch.  Rep.  16.  — Tothell,  67.— Roberts, 
Fr.  154.— 1  P.  Wms.  282.277.  — 1  Mad. Ch. 301.-2  Equ. 
Ca.  Abr.  48. 

Upon  the  whole,  it  is  submitted  to  the  court  on  the  part 
of  the  complainant;  that  a  contract  for  security  on  the  ves- 
sels mentioned  in  the  bill  is  fully  admitted;  that  the  con- 
tract is  distinct  and  explicit  in  its  terms^  perfect  and  legal  in 
its  nature,  and  founded  on  a  valuable  consideration  actually 
advanced  and  paid  by  the  complainant;  and,  that  by  the 
soundest  doctrines  and  rules  in  equity,  he  is  entitled  to  the 
benefit  of  that  security,  and  to  a  decree  enforcing  the  exe- 
cution of  the  contract,  according  to  the  manifest  intention  of 
the  parties. 

Hunter  and  Randolph  in  reply.  The  ingenious  argument 
of  the  plaintifi^s  counsel  has  not  produced  coqviction  in  our 
minds,  nor  in  the  least  abated  our  confidence  in  the  validity 
of  our  defence. 
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Its  logical  merit  upon  its  assumed  facts  is  not  denied,  and 
the  question  it  raises,  is  copiously  illustrated  and  subtilly  sup- 
ported.    But  after  all.  it  exhibits  but  a  vigorous  effort  undu- 
ly to  amplify  equitable  jurisdiction,  and  extend  an  unwarrant- 
able relief  in  cases  of  mistake  and  misconception,  in  cases 
where  they  actually  exist.     But  we  intend  no  departure  from 
our  original  ground,  and  we  repeat,  that  the  case  under  con- 
sideration is  one,  that  presents  no  mistake  or  misconception. 
Fraud  is  not  suggested ;  and  it  is  admitted  there  is  no  mis- 
take, either  of  omission  or  addition.     It  is  clear,  that  the  par- 
ties intended  not  an  ordinary  sale  or  assignment  of  the  ves- 
sels in  question ;  yet  the  plaintiff  seeks  to  have  the  same  ef- 
fect produced  by  his  powers  of  attorney,  as  if  a  conveyance 
by  grant,  bill  of  sale,  or  mortgage,  had  been  effected.     He 
contends  against  his  otm  preference.     He  asks  for  that  now, 
which  he  had  offered  him,  and  which  he  rejected.     In  the  ca- 
ses that  have  arisen  upon  the   redeemability   of  ajihuities, 
where  the  parties,  by  innocent  and  mutual  error,  left  out  of 
the  deed  a  provision  for  redemption,  under  an  idea,  that  if 
inserted,  it  would  make  the  transaction  usurious,  (there  being 
no  charge  of  fraud  in  the  omission)  the  court  would  not  ad- 
mit parol  evidence ;  they  could  see  no  mistake.     Lord  Eldon 
says,  the  Qourt  were  desired  to  do,  not  what  the  parties  in- 
tended, but  something  contrary  thereto.     They  desired  to  be 
put  in  the  same  situation,  as  if  they  had  been  better  inform- 
ed, and  had  a  contrary  intention.     Marquis  of  Townsend  v. 
Strangroom,  6  Ves.  jr.  328,  332. 

It  is  admitted,  that  Hunt's  security  was  to  be  by  power  of 
attorney,  and  why  should  the  court  now  turn  it  into  aK^ill  of 
sale,  or  mortgage,  or  any  security  equivalent  to  these,  but 
more  efficient  than  the  powers,  and  different  from  them. 
Phillipps  on  Evidence,  451. — 1  Bro.  Ch.  Ca.  92.  —  6  Vesey,  jr. 
332—2  Bro.Ch.  Ca.  219.  — 3  Bro.  Ch.  Ca.  168.  This  is 
at  best  an  attempt  to  explain  an  agreement,  which  is  inad- 
missible.   Pym  V.  Blackburn,  3  Vesey,  jr.  34. 
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It  is  sabmitted,  that  there  is  a  clear  analogy  between  the 
present  case,  and  those  referred  to. 

These  cases  deprive  the  respondents'  counsel  of  the  ho- 
nor of  inventive  ingenuity  in  framing  a  new  rule  of  equity, 
and  exonerate  them  from  the  opprobrium  of  advancing  as  law, 
what  is  unfounded  in  principle,  and  unsustained  by  authori- 

2.  But  admitting  the  existence  of  a  mistake,  can  the  plain- 
tiff claim  on  that  account  relief? 

On  this  point,  the  counsel  for  the  plaintiff  take  sanctuary 
in  the  case  of  Gillespie  v.  Moon  2,  Johnson's  Cases  in  Chan- 
cery, p.  596.  That  case  was,  undoubtedly,  correctly  deter* 
mined  ;  but  it  is  humbly  submitted,  whether  it  does  not  pie- 
sent  a  case  of  fraud,  rather  than  of  mistake ;  and  would  it  not 
have  been  as  fortunate,  as  wise,  (having  reference  to  the  im- 
portance of  unifarmity  of  decision)  if  the  learned  Chancellor 
had  acted  upon  his  expressed  doubt,  and  biB  Jint  and  best  im- 
pression, and  turned  that  case  upon  the  fiaudulent  inftention 
and  suppression  of  the  truth  so  obvious  in  the  conduct  of  the 
respondent,  rather  than  on  the  ground  of  mistake  and  mis- 
conception. 

The  respondent  in  that  case  kneiv  from  the  beginning,  that 
he  received,  or  might  receive,  by  the  language  of  the  deed, 
what  the  grantor  never  intended  to  g^ve ;  it  was  a  mistake  in 
one,  and  taking  advantage  of  that  mistaJce  was  b,  fraud  in  the 
other ;  a  fraud  of  the  meanest  nature,  properly  cognizable 
under  the  moral  jurisdiction  of  a  court  of  chancery,  and  ob- 
noxious to  its  severest  rebuke. 

It  is  evident,  that  the  learned  Chancellor  has  taken  in  that 
case  a  fearless  stride  as  to  doctrine,  and  has  passed  by,  rather 
than  overthrown,  the  diiRculties,  that  opposed  his  progress; 
He  asserts,  that  the  mistake  may  be  shown  by  parol  proof, 
and  the  relief  granted  to  the  injured  party,  whether  he  sets 
up  the  mistake  affirmatively  by  fttA,  or  as  a  defence.  We 
contend,  that  it  does  not  appear  in  any  previous  coh^  that  the 
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plaintiff  has  been  allowed  to  give  parol  evidence  varying  a 
written  agreement,  on  the  ground  of  mistake.  Phillipps  £v. 
p.  454. 

It  is  admitted  by  ChanceUor  Kent,  that  such  proof  was  re- 
jected by  the  Master  of  the  Rolls  in  WooIIam  v*  Heam,  7  Ve- 
sey,  jr.  216,  and  again  in  Higginson  v.  Clowes,  15  Yes.  516, 
and  in  the  case  ofClinan  v.  Cooke,  1  Schoales  &  Lefroy,  39, 
determined  by  Lord  Redesdale. 

^  Noil  ttoftrnm  inter  tos  tantas  componere  Utes.'* 

We  do  not  even  intend  to  set  up  on  the  ground  ofauthori- 
tyy  the  two  great  chancery  characters  of  England  against  the 
Chancellor  of  New  York ;  but  the  reasoning,  both  of  the  Eng- 
lish Master  of  the  Rolls,  and  the  Lord  Chancellor  of  Ireland, 
^  remain  not  only  unrefuted^  but  untouched. 

The  case  of  Woollam  v.  Heacn,  was  determined  on  great 
consideration^  and  is  referred  to  by  the  bat  writer  on  the  law 
of  evidence,  as  placing  the  doctrine  of  the  courts  of  equity  on 
this  subject  in  a  very  distinct  and  clear  point  of  view.  Phil- 
lipps, p.  455. 

We  are,  therefore,  not  conscious  of  obtruding  a  dangerous 
novelty  upon  the  court,  when  we  assert  the  difference  of  right 
and  condition,  as  to  the  plaintiff  and  defendant ;  of  evidence 
offered  for  the  different  purpose  of  resisting  a  decree,  and 
that  offered  for  obtaining  it.  We  believe  this  difference  ex- 
ists in  the  code  of  every  civilized  nation.  FanorabUiores 
Reij  potitu  quam  actores,  habentur ;  this  and  other  similar 
maxims  are  of  universal  prevalence  and  uncontradicted  re- 
ception, and  equally  applicable  in  concerns  civil  and  crimi- 
nal. Both  parties  are  the  object  of  equal  protection,  but  to 
make  ibsA,  protection  egual^  a  certain  position  and  condition  is 
assigned  to  the  defendant.  He  is  so  placed  as  to  be  able  to 
resist  lawless  attack.  Bestowiqg  the  tame  rights  is  not  al- 
ways bestowing  equal  rights.  The  law  seeks  for  actual,  not 
nominal,  reciprocity.  The  relative  condition  of  the  parties 
enters  into  the  account.  ^'Even  handed  justice ''  first  correct 


NOVEMBfiR  T£RM,  182L 


Hunt  V.  Roofimamere's  administratora. 


the  balance  by  making  the  proper  allowances,  before  she  weighs 
the  merits  of  the  cause.  Looking  to  the  statute  of  frauds,  or 
to  the  pre-existing  rule  of  the  common  law,  (a  fortiori  appli- 
cable in  the  instance  of  a  power  of  attorney,  which  cannot 
exist  without  deed)  we  must  conclude,  that  in  a  case,  like  this 
at  bar,  the  defendants  are  not  to  be  charged,  unless  they  have 
agreed  to  be  so  by  tvritingj  and  if  there  is  a  writing,  it  ex- 
cludes the  reference  to  what  might  have  been  the  previous 
talk  or  negotiation.  There  is  a  writing  or  deed  produced, 
which  it  was  pretended  did  so  charge  them  ;  and  that  writing 
upon  its  own  strength,  without  the  su^estion  of  mistake  or 
insufficiency,  was  the  fotmdation  of  the  original  bill.  It  has 
been  decreed,  that  the  writing  does  not  charge  them,  and 
here  the  case  ought  to  end.  Having  chosen  to  begin  his  pur- 
suit on  the  writing  exclusively,  and  in  perfect  confidence  of 
its  validity  as  to  his  attempted  purpose,  is  it  competent  to  the 
plainttflT  by  an  amendment  of  his  bill,  to  resort  to  verbal  ne- 
gotiations, introductory  of  the  final  settlement  and  consum- 
mate act  between  the  parties,  in  which  all  negotiations  were 
merged  beyond  the  power  of  revival  ?  Is  not  this  attempt 
unprecedented,  dangerous  in  the  extreme,  and  subjecting  ad- 
ministrators and  representatives  to  the  power  of  a  plaintiff, 
without  any  possible  means  of  detecting  his  wrongful  state- 
ments, or  protecting  the  property  they  hold  in  trust  for  legal 
distribution  ? 

The  court  cannot  proceed  as  if  the  powers  of  attorney 
never  existed,  or  as  if  they  were  annihilated ;  they  make  a 
fact  inherent  in  the  case  and  inseparable  from  it.  They 
cannot  raise  an  equity  dehors  the  deed,  because  they  cannot 
obliterate  the  fact  of  its  eonstence^  and  its  being  the  whoh  foun- 
dation of  the  plaintiff's  claim.  As  to  the  general  contract, 
we  admit  it  exists ;  the  loan  was  made ;  the  notes,  as  undis- 
puted evidence  of  it,  ought  to  be,  and  will  be,  legally  paid. 
The  privileged  mode  of  payment,  which  the  plaintiff  aspires 
to,  cannot  be  assented  to  by  the  administrators,  because  it 


364  RHODE-ISLAND, 


Hani  v.  Roasmaniere's  administnitort. 


was  ^ven  by  an  authority^  which  ceased  with  the  life  of  its 
author  J  and  by  consequence  is  not  binding  on  them.  It  is 
unnecessary  to  remark  on  the  impolicy  of  permitting  a  trans- 
action of  this  kindi  so  contrary  to  what  ought  to  be  the  open- 
ness of  commercial  dealing,  and  to  the  entire  spirit  of  the 
commercial  law,  which  requires  publicity  in  all  transfers  of 
property,  and  possession  to  accompany  a  grant,  and  admits 
control  of  the  possessor  to  prove  the  ownership. 

Secret  letters  of  attorney  granting  a  power  to  sell,  especi- 
ally in  the  case  of  vessels,  without  a  delivery,  without  a  change 
of  papers,  without  notice  to  the  government,  or  to  the  mer- 
cantile public,  it  is  obvious,  are  fraught  with  dangerous  con- 
sequences, and  could  hardly  be  supported  as  against  credi- 
tors, though  the  life  of  the  constituent  still  sustained  their  ex- 
istence and  efficacy.  But  to  support  them  after  they  are  ex- 
pired, and  to  find  from  the  &ct  of  their  having  existed  mere- 
ly and  in  their  own  invalidity  an  apology,  first  to  overthrow 
them,  and  on  that  overthrow  to  erect  a  firmer  fabric  of  obli- 
gation out  of  the  previous  verbal  negotiations  of  the  party,  is 
a  course  abhorrent  to  all  the  maxims  of  security  and  protec- 
tion inculcated  by  law.  Administrators  must  necessarily  be 
ignorant  of  the  private  verbal  communications  of  the  parties, 
and  they  are  left  defenceless  and  liable  to  impositions,  which 
can  neither  be  detected  nor  repelled. 

The  ca|B  of  Haynes  v.  Hare,  determined  by  Lord  Lough- 
borough, 1  Henry  Blackstone,  664,  is,  as  to  many  of  its  facts, 
and  aS  its  legal  points,  similar  to  the  one  now  under  consid- 
eration. The  court  there  said,  <*  It  is  not  necessary  to  cite 
any  case*  to  prove  the  proposition,  that  parol  evidence  of  a 
parol  communication  between  the  parties  ought  not  to  be 
received  to  add  a  term,  not  inferred  in  the  specific  agree- 
ment, which  they  have  executed ;  and  for  this  plain  reason, 
that  what  passed  between  them  in  that  communication  may 
have  been  altered  and  shifted  in  a  variety  of  ways,  but  what 
they  have  finally  signed  and  sealed  was  finally  settled.      It 
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would  destroy  all  trust;  it  would  destroy  all  security,  and  lay 
it  open,  unless  the  parties  are  completely  bound  by  what  they 
have  signed  and  sealed.  There  is  nothing  so  dangerous  as 
to  permit  deeds  and  conveyances  after  the  death  of  the  par- 
ties to  th^m,  to  be  liable  to  have  new  terms  added  to  them, 
on  the  disclosure  of  the  attorney^  in  a  matter  in  which  he 
could  meet  with  no  contradiction.  See  likewise  Poole  v. 
Cabanes,  8  Term  Reports,  328. 

This  present  case  is  therefore  submitted  without  further 
argument,  or  tf^e  unnecessary  recapitulation  of  the  points 
raised,  under  confidence,  that  our  first  view  of  it  was  proper 
^nd  correct,  and  that  the  ingenious  suggestions  of  the  plain* 
tiff's  counsel,  though  honorable  to  them>  are  not  hurtful  to 
us ;  and  this  confidence  is  the  more  confirmed  by  the  consid- 
eration, that  our  arguments  are  addressed  to  a  member  of 
that  high  court,  which  has  taken  its  stand,  as  to  one  of  the 
principal  questions  discussed,  on  the  side  of  Loughborough,  of 
Redesdale,  and  Grant,  and  have  frequently  expressed  a  warm 
and  clear  opinion  against  the  admissibility  of  parol  testimo- 
ny, and  their  regret  at  the  dangerous  relaxation  of  the  rule 
of  its  exclusion.     See  Cranch,  vol.  5,  p.  235,  et  passim. 

STORY,  J.  This  cause  has  been  again  argued  upon  the 
amended  bill  and  now  stands  for  judgment*  Some  doubt  has 
been  thrown  out  in  argument,  as  to  the  authority  of  the  court 
to  allow  an  amendment  of  the  bill,  after  the  cause  had  been 
decided  in  favor  of  the  demurrer.  I  should  be  sorry,  that 
any  doubt  of  the  propriety  of  such  a  practice  should  prevail 
in  any  case  where  the  court  should  be  of  opinion,  that  it  was 
called  for  by  the  real  merits  and  justice  of  the  case.  If  there 
were  a  stubborn  rule  of  practice  against  it,  it  might  induce 
one  to  pause.  But  I  know  of  no  such  rule ;  and  as  far  as 
cases  go,  they  only  show,  that  the  court  will  exercise  its  dis- 
cretion cautiously  on  applications  of  this  nature.  The  au- 
thority of  the  court  upon  general  principles  seems  unques- 
31* 
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tionaUe ;  and  if  it  needed  support,  it  falb  within  the  express 
language  of  the  judicial  act  of  1789,  ch.  20,  ^  32,  which  de- 
clares, that  the  courts  of  the  United  States  "may  at  any  time 
permit  either  of  the  parties  to  amend  any  defect  in  the  pro- 
cess or  pleadings,  upon  such  conditions  as  the  courts  respec- 
tively shall  in  their  discretion  and  by  their  rules  prescribe." 
The  substance  of  the  bill  remains  untouched  by  the  amend- 
ment ;  and  the  only  material  fS&ct  now  added,  is,  that  the  par- 
ties executed  the  powers  of  attorney  in  the  case,  dnder  the 
advice  of  counsel,  that  they  were  as  good  security  as  a  bill  of 
sale,  or  mortgage  of  the  property.  Here,  then,  there  was  no 
mistake  as  to  the  intention  of- the  parties ;  they  did  not  exe- 
cute one  instrument  supposing  it  to  be  another ;  they  did 
not  execute  a  power  of  attorney,  supposing  it  to  be  a  mortgage 
or  a  bill  of  sale.  The  papers  are  exactly  what  the  parties 
intended ;  and  they  expressly  waived  the  execution  of  any 
other  or  farther  security.  There  was,  then,  no  mistake  in 
fact,  nor  in  intention.  The  only  mistake  was  a  mistake  in 
:law,  in  supposing,  that  a  defeasible  security  was  indefeasiUe, 
and  a  letter  of  attorney  irrevocable  by  the  party  was  perpet- 
ual in  its  obligatory  force,  and  irrevocable  in  point  of  law. 
The  question,  then,  comes  shortly  to  this,  whether  the  court 
can  grant  relief  in  equity,  where  a  security  becomes  ineffec- 
tual, not  by  the  fraud  of  the  parties,  or  by  accident,  or  be- 
cause it  is  not  what  it  was  intended  to  be,  but  because  the 
parties  have  innocently  mistaken  the  law.  No  case  has  been 
cited  at  the  argument,  which  supports  such  a  doctrine ;  and 
the  existence  of  such  a  case  is  not  to  be  presumed.  It  would, 
I  imagine,  be  a  new  head  in  equity,  that,  because  the  securi- 
ty chosen  by  the  party  turned  out  in  the  event  to  be  ineffec* 
tual  without  fraud,  therefore  a  court  of  equity  would  substi- 
tute a  new  security,  and  give  the  party  the  same  benefit  as 
he  might  have  had,  if  he  had  been  more  vigilant,  or  had  been 
Abetter  instructed  in  the  law.  The  cases,  where  reKef  has 
kbeen. granted  upon  the  ground  of  mistake,  are  in  general  upon 
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miitake  as  to  fitcts,  or  where  the  instniment  b  not,  what  the 
parties  in  point  of  fact  intended  (1) .  Lord  Eldon  in  Underhill 
V.  Horwood  (2),  said, "  I  know  botli  in  causes,  and  in  bankrupt- 
cy, where  there  is  a  joint  bond,  the  court  has  sometimes  in- 
ferred from  the  nature  of  the  condition  and  the  transaction, 
that  it  wais  made  joint  by  mistake.  But  that  tarns  upon  this, 
that  the  instrument,  though  jmnt  only,  Was  intended  to  be 
both  joint  and  several,  and  therefore  the  court  will  make  it 
what  it  was  intended  to  be.  But  I  never  understood,  that 
though  upon  the  ground  of  mistake  this  court  would  reform 
the  instrument,  therefore  it  would  hold,  that  the  instrument 
has  a  different  effect  from  that,  which  belongs  to  it  at  law." 
Lord  Thurlow  in  Irnham  v.  Child  (3),  refused  to  add  a  new 
term  to  an  agreement  upon  the  ground,  that  it  was  omitted  in- 
tentionally upon  a  mistake  of  the  law ;  and  the  Master  of  the 
Rolls  adhered  to  that  in  a  subsequent  determination  (4).  Lord 
Eldon  in  the  Marquis  of  Townshend  v.  Stangroom  (5),  said, 
^<Lord  Irnham  v.  Child  went  upon  an  indisputably  clear 
principle,  that  the  parties  did  not  mean  to  insert  in  the  agree- 
ment a  prevision  for  redemption,  [of  an  annuity]  because  they 
were  all  of  one  mind,  that  it  would  be  usurious ;  and  they 
desired  the  court,  not  to  do  what  they  intended,  for  the-inser- 
tion  of  that  provision  was  directly  contrary  to  their  intention  ; 
but  they  desired  to  be  put  into  the  same  situation,  as  if  they 
had  been  better  informed,  and  consequently  had  a  contrary 

(1)  Bishop  V.  Choich,  2  Yes.  100;  ^.  C.  2  Yes.  371;  Thomas  v. 
Fnzer,  3  Yes.  jr.  399 ;  Burn  v.  Bum,  3  Yes.  jr.  573;  Gray  v.  Chis- 
well,  9  Yes.  118,  125;  UnderhiU  v.  Horwood,  10  Yes.  209,  2!27, 
996;  Devaynes  v.  Noble,  Sleach'a  case,  1  Meriv.  539,  564;  Sumner  v. 
Powell,  9  Merivale,  30, 36;  Ramsbottom  v.  Gosden,  1  Yes.  &  Beames, 
165:  Jalabert  v.  Duke  of  Chandos,  1  Eden,  R.  379;  Henkle  v.  R.  Ex. 
Insnr.  Comp.  1  Yes.  317. 

(9)10  Ye8.909,997. 

(3)  1  Brown,  Oi.  C.  91. 

(4)  Lord  Portmore  v.  Morris,  9  Bro.  Ch.  C.  919. 

(5)  6  Yes.  jr.  398, 339. 
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intention."  This  language  is  strongly  applicable  to  the  case 
before  the  court.  Here  the  parties  did  not  intend  to  execute 
a  mortgage,  for  that  was  waived  ;  but  the  phdntiff  took  just 
such  a  security  as  he  thought  sufficient,  upon  his  own  notion 
of  the  law ;  and  he  now  in  effect  asks  the  court  to  give  him 
the  same  rights,  as  if  he  elected  a  mortgage.  Mr.  Chancel- 
lor Kent  has  pointedly  stated  the  doctrine,  that  "  courts  do 
not  undertake  to  relieve  parties  from  their  acts  and  deeds 
fairly  done  on  a  full  knowledge  of  facts,  though  under  a  mis- 
take of  the  law.  Every  man  is  to  be  chaiged  at  his  peril 
with  a  knowledge  of  the  law.  There  is  no  other  principle, 
which  is  safe  and  practicable  in  the  common  intercourse  of 
mankind  "  (6). 

In  every  view  which  I  have  been  able  to  take  of  this  case,  I 
can  perceive  no  ground  for  the  interference  of  a  court  of 
equity.  Here  was  no  mbtake  in  the  execution  of  the  instru- 
ments. They  expressed  exactly,  what  the  parties  intended 
they  should  express.  The  security  was  the  choice  of  the 
plaintiff.  In  the  event  it  has  turned  out  unproductive ;  but 
this  is  his  misfortune,  and  affords  no  ground  to  give  him  a 
preference  over  other  creditors.  I  am  of  opinion,  that  the 
demurrer  is  well  taken,  and  that  the  bill  ought  to  be  dismiss^ 
ed. 

Bill  dismissed  with  costs  (7). 


(6)  Lyon  v.  Richmond,  2  John.  Ch.  C.  5],  GO. 

(7)  See  the  same  case,  8  Wheaton,  R. 
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Jambs  Barker  v,  Marihx  Iksurarck  Compahy. 

A  MABTXR  of  a  ship  who  aena  a  cargo  atpablie  auction,  after  an  abandon- 
ment to  the  underwriters,  and  bujs  it  in  at  the  tale  to  prevent  a  Iocs,  doea 
not  become  owner  of  the  property  thereby,  ao  aa  to  acquire  thereby  an 
insurable  interest. 

A  master  of  a  ship  cannot  become  a  purchaser  at  a  sale  of  the  property, 
which  is  sold  by  his  authority  as  agent  of  the  owners. 

If  property  is  put  up  at  auction  by  a  master  of  a  ship  as  agent  of  his  owners, 
and  bid  in  by  him  to  prevent  a  loss,  it  is  in  contemplation  of  law  no  saU  of 
the  property. 

Assumpsit  on  a  policy  of  insurance  dated  the  3d  of  June, 
1891,  whereby  <'  Robinson  Potter  for  account  of  James  Bar- 
ker,  or  Robinson  Potter,  or  both,  made  assurance/'  &c.  ''  lost 
or  not  lost,  arrived  or  not  arrived,  4000  dollars,  at  and  from 
Bristol  in  England,  to  a  port  of  discharge  in  the  United  States, 
on  cargo  on  board  the  brig  Tom  Hazard."  The  loss  alleged 
was  a  total  loss  by  the  perils  of  the  sea,  in  foundering  at 
sea* 

Upon  the  trial  of  the  case  upon  the  general  issue,  the  fol- 
lowing facts  were  admitted  or  proved.  The  ship  Aristo- 
menes  and  cargo,  belonging  3-4  to  Robinson  Potter,  and  1-4 
to  Robert  Robinson,  and  commanded  by  the  plaintiff,  early  in 
the  year  1820,  sailed  on  a  voyage  from  Newport  to  New-Or- 
leans, where  Vhe  unloaded  her  cargo  and  took  on  board 
another  cargo  for  Greenock  in  Scotland,  and  there  she  safely 
delivered  this  cargo,  and  sailed  from  thence  to  Stockholm 
with  another  cargo,  and  after  delivery  of  it  took  on  board  a 
cargo  of  iron  for  account  of  the  owners,  and  sailed  from  thence 
for  the  United  States.  In  the  course  of  the  homeward  voy- 
age the  ship  met  with  heavy  disasters,  and  in  consequence 
of  distress  was  obliged  to  mak6  a  port  of  necessity,  and  put 
into  Bristol  in  England,  in  October,  1820.  She  was  there 
surveyed,  and  found  so  disabled  and  injured,  as  not  to  be 
worth  repairing,  and  was  accordingly  condemned  and  sold  for 
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the  benefit  of  the  owners  and  all  others  concerned.  The 
master  set  up  the  cargo  of  iron  for  sale  at  public  auction, 
deeming  this  the  best  for  all  parties,  but  finding  it  could  not 
be  sold  without  a  sacrifice,  he  bought  it  in  to  prevent  a  loss  by 
the  public  sale;  and  afterwards  in  April,  1821,  shipped  it, 
part  in  the  brig  Tom  Hazard,  and  part  in  another  yesael,  for 
the  United  States.  The  Tom  Hazard  foundered  at  sea  on 
her  voyage  home,  the  other  vessel  arived  safe.  The  plain- 
tifi*  wrote  to  his  owners  an  account  of  all  his  proceedings ; 
and  they  in  December,  1820,  abandoned  to  the  underwriters 
on  several  policies,  which  had  been  underwritten  on  the 
Aristomenes  and  cargo;  and  the  abandonments  were  accept- 
ed by  the  underwriters  long  before  the  present  policy  was 
underwritten ;  and  they  have  received  on  account  all  the  sal- 
vage from  the  Aristomenes  and  cargo. 

The  iron  shipped  on  board  the  Tom  Hazard  was  consign- 
ed to  Messrs.  R.  Potter  and  R.  Robinson,  (the  owners  of  the 
Aristomenes  and  cargo)  and  expressed  on  the  bill  of  lading  to 
be  3-4ths  for  the  former,  and  l-4th  for  the  latter. 

Upon  these  facts  a  verdict  was  taken  for  the  piaintifi*,  sub- 
ject to  the  opinion  of  the  court  upon  the  question,  whether 
on  the  facts  the  plaintifi*  had  an  insurable  interest.  If  not, 
then  the  vefdict  was  to  be  amended,  and  entered  for  the  de- 
fendants. * 

Pitman  and  Webster  for  the  plaintiff. 
Hunter  and  Searh  for  the  defendants'. 

STORY,  J.  (after  stating  facts).  The  sole  question  in  this 
case  is,  whether  the  plaintifi*  has  an  insurable  interest.  It  is 
contended,  that  the  plaintifi'has  an  insurable  interest;  1.  By 
virtue  of  his  purchase  at  the  sale  at  Bristol ;  2.  As  trustee 
for  the  underwriters,  and  having  a  special  interest  in  the  safe- 
ty, in  consequence  of  his  responsibility  for  the  proper  man- 
agement of  the  property. 
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I  lay  out  of  consideration,  altogether,  the  question,  wheth- 
er there  might  not  have  been  a  valid  insurance  of  this  pro-^ 
perty  for  the  underwriters,  the  abandonment  having  been  ac- 
cepted by  them,  and  of  course  the  property  having  vested  in 
them,  because  this  insurance  purports  only  to  cover  the  in- 
terest of  the  parties  named  in  it ;  and  is  not  made  <<  for  whom 
it  may  concern/' 

As  to  the  first  point,  it  appears  to  me,  that  the  sale  wrought 
no  change  whatsoever  in  the  title  of  the  property.  It  was  a 
merely  inoperative  act,  leaving  the  property  exactly  where 
it  found  it.  It  is  impossible,  that  a  person  can  at  the  same 
time  be  buyer  and  seller;  and  a  person,  who  acts  as  agent 
in  selling,  cannot  upon  the  known  principles  of  law  become 
a  purchaser  at  the  sale.  This  doctrine  was  acted  upon  by 
this  court  in  the  case  of  Church  v.  the  Marine  Insurance 
Company  (1),  and  I  see  not  the  slightest  reason  to  change  the 
opinion  then  expressed.  In  truth,  it  is  clear  from  the  facts  of 
this  case,  that  the  master  did  not  contemplate  this  as  a  pur- 
chase on  his  own  private  account  (which  by  the  rules  of  law  he 
would  be  prohibited  from  making)  ;  but  as  a  purchase  for  the 
benefit  of  the  owners.  He  bought  in  the  property  with  the 
sole  view  of  preventing  a  sacrifice  of  it,  and  a  loss  to  the 
owners,  whoever  they  might  be.  In  so  doing,  he  did  noth- 
ing more  thaa  his  duty ;  but  it  is  a  misnomer  of  the  transac- 
tion to  call  it  a  sale ;  it  was  the  prevention  of  a  sale  by  the 
master.  The  property  never  passed  from  the  owners ;  and 
the  case  stands  exactly  the  same,  as  if  the  property  had  been 
bid  in  by  the  owners  themselves. 

Then  setting  aside  all  consideration  of  the  sale,  how  does 
the  case  differ  from  the  ordinary  case  of  a  master  entrusted 
with  the  property  of  his  owners.  It  will  not  be  pretended, 
that  a  master  ex  officio  is  entitled  to  make  insurance  for  his 
owners;  and  if  he  is  not,  I  do  not  perceive,  how  the  case  is 

(1)  1  Mason's  Rep.  341, 344,  and  the  cases  there  cited. 
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varied  in  respect  to  anderwritera,  beooming  Mrnen  by  an 
abandonment  in  the  course  of  the  voyage.  It  is  traOi  that 
the  master  was  intrusted  with  the  care  of  thb  pn^rty  for 
the  owners,  and  was  bound  to  take  all  reasMiable  measures 
to  preserve  it.  and  that  is  exactly  his  duty  in  aH  cases.  But, 
strictly  speaking,  he  has  no  interest  in  the  pr<^>erty.  He  is 
a  mere  agent,  or  carrier.  If  the  property  is  lost  in  the  comae 
of  the  voyage  without  his  fault,  it  is  the  loss  of  the  owners, 
and  not  his  loss.  He  has  not  an  bsurable  interest,  because 
he  may  be  responsible  for  n^igence ;  for  this  insurance  is 
not  against  a  liability  to  acti<ms,  but  against  loss  of  property.  It 
purports  to  be  an  insurance  on  property ;  and  here  the  prop- 
erty belonged  to  the  underwriters,  and  not  to  the  master. 
The  case  of  a  trustee  entirely  differs  from  tUs ;  a  trustee  has 
the  legal  title  to  the  property  in  hunself.  He  is  the  owner 
at  law,  whoever  may  be  the  cestui  que  iru$t  beneficially  in- 
interested. 

Having  said  thus  much  upon  the  case,  the  subject  is,  in  my 
view  of  it,  exhausted  Unless  the  court  were  prepared  to 
say,  that  in  all  cases  a  master  of  a  ship  has  an  insinable  in* 
terest,  because  he  has  the  custody  of  it,  it  is  impossible  to 
sustain  the  plaintiff's  claim. 

The  verdict  must  therefore  be  amended,  dttd  d  verdict  en- 
tered for  the  defendants. 

Judgment  accordingly. 
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(J51TED  States  v.  Rousmaniere's  administrators  akd  others. 

Whsbb  a  bank,  in  mioch  the  bonda  for  cnatome  weie  left  lor  eoUection  under 
the  aathority  of  the  goTernment,  discounted  for  the  principal  obligor  cer- 
tain notes  for  the  payment  of  these  bonds,  and  the  proceeds  were  carried 
to  the  credit  of  the  United  States  by  the  bank,  in  diecharge  of  the  bonda, 
and  it  turned  out,  that  the  indorsementa  on  the  notes  were  forgeries  prac- 
tised by  the  principal,  it  was  held,  that  the  bonds  were  discharged,  and 
there  was  no  remedy  in  equity  to  acquire  a  priority  on  the  aasets  of  the 
prindpal. 

Bill  in  equity  brought  by  the  United  States  as  trustees  of 
the  Newport  Bank,  against  the  defendants  as  administrators 
of  the  estate  of  Lewis  Rousmaniere.  The  bill  in  substance 
states,  that  the  Newport  Bank  is  a  bank  of  deposit  of  the  Unit- 
ed States  for  the  revenue  collected  in  that  district,  and  agent 
for  the  collection  of  such  revenue.  That  two  custom  house 
bonds,  executed  by  Rousmaniere  and  some  of  the  defendants 
as  his  sureties,  were  deposited  in  the  bank  for  collection, 
which  bonds  were  for  $1,576  IS-lOOths,  and  payable  on  the 
29th  and  30th  of  April,  1820 ;  that  on  the  25th  of  the  same 
month  Rousmaniere  proposed  to  the  bank  to  receive  in  payment 
of  these  bonds  two  notes  to  be  signed  by  himself,  and  indorsed 
by  John  P.  Mann  and  Andrew  Winslow,  (two  of  the  defend- 
ants) one  note  for  $750,  payable  in  30  days,  and  one  note 
for  $750,  payable  in  60  days,  he,  Rousmaniere,  paying  the 
usual  discount ;  that  the  bank  directed  their  cashier '  to  re- 
ceive the  same  notes  in  payment  of  the  bond,  and  to  pass  the 
amount  to  the  credit  of  the^  United  States ;  and  on  the  next 
day  (the  26th  of  April)  Rousmaniere  delivered  to  the  cashier 
two  notes,  purporting  as  above,  in  payment  of  the  bonds,  and 
he  received  them  in  payment,  and  delivered  up  the  bonds  to 
Rousmaniere,  and  passed  the  amount  to  the  credit  of  the 
United  States ;  that  before  the  bonds  became  due,  Rousma- 
niere, out  of  the  money  so  credited  to  him  by  the  bank,  paid 
a  debt  due  to  the  bank  of  $600,  but  this  payment  was  not  a 
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part  of  the  agreement  relative  to  the  payment  of  the  custom 
house  bonds,  and  Rousmanieoe  replaced  the  sum  so  paid,  be- 
fore he  took  away  the  bonds ;  that  when  the  notes  became 
due,  payment  was  demanded  of  the  administrators  of  Rous- 
maniere,  he  having  died  in  the  interim,  and  also  of  the  in- 
dorsers ;  but  payment  was  refused,  and  by  Mann,  because 
the  indorsement  of  his  name  was  a  forgery ;  that  the  admin- 
istrators have  refused  to  deliver  back  the  bonds  to  the  bank, 
which  are  in  their  hands  uncancelled,  or  to  acknowledge  the 
debt  to  be  still  due  on  the  bonds ;  that  his  estate  is  insolvent; 
that  in  &ct  the  signature  of  Mann  was  a  forgery,  made  by 
Rousmaniere  to  deceive  the  bank,  and  that  the  notes  deliv- 
ered to  the  bank  were  delivered  by  Rousmaniere  as  true  and 
genuine  notes ;  and  upon  the  feith  thereof  the  bonds  were 
delivered  to  him  by  the  bank*  The  prayer  of  the  bill  then  is,^ 
that  the  notes  so  received  may  be  decreed  not  to  be  a  pay- 
ment of  the  bonds,  and  that  the  debt  is  still  due  on  the  bonds 
and  ought  to  be  paid  out  of  the  estate  of  Rousmaniere  in  the 
hands  of  the  administrators,  or,  that  the  bonds  be  delivered 
up  to  the  plaintifis,  and  be  paid  by  the  obligors,  and  for  oth- 
er relief. 

The  answer  of  the  administrators  denies,  that  the  Newport 
Bank  is  agent  of  the  United  States  in  the  manner  stated  in 
the  bill ;  and  avers,  that  the  custom  house  bonds  were  punc- 
tually and  bona  fide  paid  by  Rousmaniere,  and  being  dischar- 
ged were  delivered  up  to  him.  It  further  avers,  that  the 
two  notes  above  stated  were  not  received  in  payment  of  the 
bonds,  but  were  discounted  for  Rousmaniere  by  the  bank,  in 
the  ordinary  course  of  business ;  that  the  United  States  have 
no  claim  on  the  bonds,  full  payment  having  been  made  to 
the  collector,  and  he  having  been  credited  with  the  amount 
in  the  settlement  of  his  accounts  with  the  United  States ;  that 
the  bank  have  no  title  to  obtain  a  preference  by  using  the 
name  of  the  United  States,  and  are  entitledTonly  to  a  divi- 
dend in  common  with  other  creditors. 
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The  aniwen  of  the  co-obligers  and  inretiefl  on  the  bonds 
allege  a  due  payment  of  the  bonds,  and  that  they  are  dis- 
chaiged ;  and  aver,  that  they  are  ignorant  bow  the  money 
was  obtained ;  and  also  aver,  that  the  bank  had  no  right  to 
accept  the  notes  in  payment  of  the  bonds. 

The  answer  of  Winslow  does  not  admit  his  indorsement  on 
the  notes,  averring,  that  he  cannot  say,  whether  he  signed 
them  or  not,  as  the  bank  have  refused  to  let  him  see  them. 

The  answer  of  Mann  denies,  that  he  ever  indorsed  the 
notes. 

The  general  replication  being  filed,  and  evidence  taken, 
the  cause  was  set  down  for  argument  at  this  term. 

Seark  and  Roblnni  for  the  pluntiffs. 
Hazard  and  Randolph  for  the  defendants. 

STORY>  J.  This  cause  has  been  argued  at  considerable 
length,  but  it  does  not  appear  to  me  to  invdve  any  real  dif- 
ficulty. Stripped  of  the  disguise,  which  the  bill  attempts  to 
throw  over  them,  the  naked  facts  appear  to  be  these.  Mr. 
Rousmaniere  was  indebted  to  the  United  States  on  two  cus- 
tom house  bonds,  which  were  lodged  at  the  Newport  Bank  in 
the  usual  course  of  business  for  collection.  Before  they 
became  due,  and  with  the  avowed  intention  of  paying  them 
out  of  the  proceeds,  Mr.  Rousmaniere  procured  two  indor- 
sed notes  to  be  discounted  at  the  bank,  and  paid  the  discount. 
The  remaining  proceeds  were  applied  with  other  monies  of 
Rousmaniere  to  the  payment  of  the  bonds,  which  were  de- 
livered up  to  him,  and  the  amount  was  credited  by  the  bank, 
first  to  the  collector  of  Newport,  and  by  him  to  the  United 
States ;  and  in  a  final  settlement  of  accounts  has  been  duly 
credited  to  the  collector  at  the  treasury  department.  It 
turns  out,  that  the  notes  so  discounted  were  not  what  they 
purported  to  be,  the  indorsement  of  the  signature  of  Mr. 
Mann  being  a  fcH^ry.      The  bank  has  brought  this  suit  to 
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.  'have  these  bonds  re-delivered  to  it,  thej  now  remaining  in 
the  hands  of  Roosnianiere's  administrators  uncancelled ;  and 
to  procure  a  decree,  that  the  bond  debts  have  not  been  paid, 
and  ought  to  be  paid  by  the  administrators. 

What  authority  the  bank  has  in  this  case  to  make  use  of 
the  name  of  the  United  States,  I  profess  not  to  understand. 
The  district  attorney  is  no  party  to  the  bill,  and  I  cannot  per- 
ceive, that  in  any  legal  sense  the  United  States  are  establish- 
ed to  be  trustees  of  the  bank.  The  bonds  never  were  assigned 
to  the  bank  by  the  United  States,  nor  is  there  any  equitable 
ground,  upon  which  the  bank  can  claim  any  interest  in  them. 
If  they  have  been  regularly  paid,  they  are  extinguished,  and 
their  functions  are  gone :  if  not  so  paid,  then  they  remain 
.  the  exclusive  property  of  the  government;  and  the  recovery, 
if  at  all,  must  be  for  their  exclusive  use. 

The  question,  therefore,  naturally  arises,  whether  these 
bonds  have  been  paid.  And  it  is  most  manifest,  that  they 
have  been  duly  paid,  and  credit  accordingly  given  to  the  pub- 
lic tre^iury. 

But  it  is  said,  that  these  spurious  notes  were  received  in 
payment  of  the  bonds  by  the  bank,  as  agent  of  the  United 
States,  and  payment  in  such  notes  is  utterly  void.  But  in 
point  of  fact,  the  notes  were  never  so  received,  or  paid. 
They  were  discounted  at  the  bank  in  the  usual  course  of  bu- 
siness, and  the  discount  was  received  by  the  bank ;  and  the 
most  that  can  be  said  is,  that  the  proceeds  were  applied  to 
the  payment  of  the  bonds.  If  the  notes  had  been  discount- 
ed at  another  bank,  and  the  proceeds  so  applied,  there  would 
be  no  pretence  to  say,  that  the  payment  was  not  good  and 
irrevocable.  It  cannot  vary  the  case,  that  the  bank  here  was 
entrusted  with  the  collection  of  the  bonds.  When  it  ap- 
plied its  own  money  to  the  discount  of  Rousmaniere's  note,  the 
money  became  Rousmaniere's,  and,  as  such,  was  paid  over  to 
the  United  States ;  and  it  matters  not  how  Rousmaniere  ob- 
tained it. 
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Neither  is  it  tnie»  that  the  notes  were  ever  received  in 
payment  of  the  bonds  for  the  United  States.  The  United 
States  never  had  any  interest  in  them,  or  title  to  them.  They 
were  the  exclusive  property  of  the  bank,  and  the  discoui^ 
was  for  its  own  profit.  It  is  impossible,  therefore,  to  sustain 
the  position,  on  which  the  whole  argument  of  the  pibintiff 
rests. 

Besides,  the  bank  had  no  authority  from  the  United  States 
to  receive  such  notes  in  payment.  It  cannot  be  inferred  from 
the  nature  of  such  an  agency  in  general ;  and  in  respect  to 
the  government,  it  is  perfectly  clear,  that  no  right  exists  in 
any  public  officer  to  delegate  such  an  authority;  and  iifitdid, 
it  is  as  clear  that  none  was  given.  So,  that  if  the  bank  had 
undertaken  to  receive  the  notes  in  payment,  it  would  have 
been  at  its  own  peril,  and  it  would  be  responsible  for  the  mo- 
ney due  on  the  bonds. 

In  every  view,  this  bill  has  not  a  shadow  of  right  to  sus- 
tain it ;  and  I  think  the  defendants  are  entitled  to  recover 
costs,  to  be  taxed  against  the  bank,  which  is  the  real  plaindff  * 
in  the  case. 

Bill  dismissed. 
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Stephen  Harding  and  others  t»  Caleb  Wbsaton  and  another. 

A  COURT  of  equity  has  joriadiction  to  entertain  a  anit  upon  the  application  of 
heirs  at  law  to  set  aside  a  deed  of  land  obtained  from  their  ancestor  by 
undue  influences,  he  being  so  weak  in  mind  and  body  as  to  be  open  to 
such  influence,  although  he  be  not  absolutely  insane.  And  the  like  doe- 
trine  prevails,  where  one  of  the  heirs  at  law  has,  with  the  consent  of  the 
others,  taken  such  a  deed  upon  an  arrangement,  that  -the  same  shall  be 
considered  as  a  trust  for  the  maintenance  of  the  fiither,  and  after  his  death 
Ibr  the  benefit  of  all  his  heirs. 

Under  oircumstanoesy  such  a  conyeyance  may  be  allowed  to  stand  security 
for  actual  adyances  and  charges,  and  set  aside  as  to  all  other  purposes,  on 
account  of  imposition. 

This  was  a  bill  in  eqaity  brought  by  two  of  the  heirs  at  law 
of  Comfort  Wheaton,  deceased,  which  charged,  that  on  the 
9th  of  May,  1805,  Comfort  Wheaton  was  seized  of  certain  real 
estate  in  Providence ;  that  he  was  then  infirm  and  weak,  both 
in  body  and  mind,  being  very  old,  viz.  seventy-five  years  of 
age,  and  having  been  severely  affected  by  a  stroke  of  the 
palsy,  which  destroyed  the  soundness  of  his  Understanding ; 
that  he  was  conducting  himself  in  such  a  manner,  that  his 
children  and  friends  were  seriously  apprehensive,  that  he 
would  waste  his  estate,  and  contemplated  placing  his  person 
«nd  estate,  according  to  the  laws  of  Rhode-Island,  under  guar- 
dianship ;  that  with  a  view  to  avoid  this  necessity,  it  was 
agreed  between  Asa  Handy,  one  of  the  defendants,  (a  son  in 
Haw  of  Comfort  Wheaton,)  and  the  other  defendant  Caleb 
Wheaton,  (the  eldest  son  of  the  said  Comfort,)  with  a  view  to 
the  appropriation  of  the  estate  for  the  maintenance  of  their 
.father  during  his  life,  and  the  preservation  of  the  residue  af- 
ter his  decease  for  the  benefit  of  all  the  heirs,  that  Handy 
should  procure  a  conveyance  of  all  their  fitther's  property  to 
himself  for  these  purposes,  and  should  execute  an  instrument 
declaring  these  purposes  for  the  benefit  and  security  of  the 
heirs  ;  that  accordingly  Handy  procured  a  conveyance  of  the 
^eal  estate  to  be  made  to  him  in  fee,  by  formal  conveyances 
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duly  executed  by  Comfort  Wheaton  on  the  9tb  of  May,  1805, 
for  the  nominal  oonaideration  of  $2,178,  and  also  took  pos- 
session of  the  personal  estate ;  and  that  Handy  had  ever  since 
occupied  and  held  the  said  real  and  personal  estate,  and  re- 
ceived the  whole  rents  and  proceeds,  but  had  never  during 
the  life  of  said  Comfort  Wheaton,  nor  since  his  decease,  exe- 
cuted any  such  acknowledgment  of  trus^  but  always  refused 
so  to  do,  and  now  claims  the  same  estate  to  his  own  use  ; 
that  ComfcMTt  died  on  the  19th  of  December,  1810,  leaving 
the  plaintiffs  and  the  defendant  Caleb  Wheaton,  and  Correct 
Handy,  and  Mary  Handy,  (daughters  of  the  defendant,  Asa 
Handy,  and  Mary  his  wife,  before  that  time  deceased)  and 

Wheaton,  and Wheaton,  sons  of  Daniel  Wheaton, 

deceased,  his  heirs  at  law ;  that  after  his  death  the  defend- 
ant Caleb,  with  the  assent  of  the  other  heirs,  procured  ad- 
ministration to  be  taken  upon  his  father's  estate,  by  Thomas 
Burgess,  Esq.  with  a  view  to  defeat  the  deeds  of  the  real  es- 
tate so  made  to  Handy ;  that  Comfort  Wheaton's  estate  was 
afterwards  declared  insolvent ;  and  that  the  real  estate  con- 
veyed to  Handy  was  afterwards  sold  as  the  estate  of  Comfort 
Wheaton  under  an  order  of  court,  according  to^the  law  of 
Rhode-Island,  at  public  auction,  and  the  defendant  Caleb 
Wheaton  became  the  purchaser  of  the  same  at  the  sale  ex- 
pressly for  the  benefit  of  all  the  heirs  (he  being  the  principal 
creditor  to  the  estate)  ]  that  the  monies  received  by  Handy 
fiom  the  personal  estate,  and  the  rents  and  profits  of  the  real 
estate  so  conveyed  to  him,  greatly  exceded  all  the  sums  ex- 
pended by  him  in  support  of  the  intestate.  The  bill  then 
{Hrays  relief  in  the  premises,  and  that  the  defendants  may 
truly  account  respecting  the  same ;  and  that  a  decree  may 
be  rendered  exonerating  the  same  estate  from  the  deeds  to 
the  defendant  Handy^  after  satisfying  his  claims,  if  any,  and 
ordering  one  fifth  part  of  the  real  estate  to  be  set  off  to  the 
plaintiff  Nancy,  and  one  fifth  part  to  the  plaintiff  Sterling, 
and  for  other  lelief. 
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The  answer  of  the  defendant  Caleb  Wheaton  admitted  all 
the  substantial  (acts  charged  in  the  bill,  and  stated  his  claims 
against  his  fiither's  estate  to  be  $620.15,  and  the  considera- 
tion in  the  deed  of  the  administrator  to  him  to  be  $500. 

The  answer  of  the  defendant  Handy  admitted  the  execa- 
tion  of  the  deeds  to  him  by  Comfort  Wheaton,  and  alleged 
them  to  have  been  made  bona  fide,  and  fcnr  a  valuable  consi- 
deration ;  that  the  real  consideration  on  his  part  was  an  un- 
dertaking (besides  other  msdn  objects)  to  provide  a  suitable 
maintenance  for  the  grantor  during  his  life,  and  payment  of 
his  debts,  Slc  ;  all  which  was  secured  to  be  done  by  two 
bonds  executed  by  the  defendant  Handy  to  the  grantor,  and 
deposited  with  a  trustee ;  it  further  stated,  that  Handy  had 
strictly  performed  the  conditions  of  these  bonds,  and  expli- 
citly asserted,  that  the  grantor  was  of  sound  mind  and  capa- 
city to  make  the  conveyances,  and  as  explicidy  denied  the 
trusts  and  pretences  for  the  conveyances  set  forth  in  the  bill. 

Issue  being  taken  upon  this  answer,  the  cause  came  on  to 
be  heard  upon  the  whole  evidence  and  proofs  in  the  cause. 

SearU  and  Burgess  for  plaintiffs. . 
Robbim  and  TiUinghast  for  defendants. 

STORY,  J.  This  cause  has  been  argued  with  great  caie 
and  ability,  and  it  would  have  been  satisfactory  to  the  court, 
if  equal  attention  had  been  bestowed  on  the  preliminary  pro- 
ceedings. The  bill  contains  unnecessary  amplifications  and 
minute  details,  apparently  inserted  to  give  a  complexion  to 
the  cause,  but  in  no  respect  essential  to  a  complete  exposi- 
tion of  the  case  propounded  by  the  plaintiffi  for  relief;  and 
it  wants  that  brevity,  accuracy,  and  neatness  of  statemeno 
which  are  so  commendable  in  all  chancery  pleadings.  The 
answer  is  still  more  feulty,  dealing  in  matter  impertinent  to 
the  charges  in  the  bill,  and  besides  being  argumentative,  it 
assumes  the  character  of  a  cross  bill,  and  proposes  grave  in- 
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terrogatories,  ioBtead  of  confining  itself  to  its  own  proper  of- 
fice of  a  plain  direct  reply  to  the  charges  made  by  the  bill. 
The  depositions  are  worded  with  impertinent  and  leading 
questions  and  irrelevant  facts,  which  tend  to  obscure  the  me- 
ritSy  and  draw  the  attention  of  the  parties  from  the  real  points 
in  controversy,  to  matters  utterly  unimportant  to  the  ded- 
ston  of  the  cause.  The  wisdom  of  the  rule,  requiring  all  de- 
positions in  chancery  to  be  taken  under  commission  upon  in- 
terrogatories previously  settled  and  arranged,  is  most  com- 
pletely established  by  the  inconveniences,  which  have  grown 
up  under  our  own  lax  and  inartificial  system.  It  is  time  we 
were  arrived  at  a  more  systematic  and  regular  practice.  The 
great  mass  of  testimony  in  this  case,  extending,  as  I  believe, 
to  niore  than  eighty  depositions,  would  be  reduced  in  bulk  to 
one  half  by  the  mere  suppression  of  improper  matter ;  and 
the  residue  after  this  deduction  would  be  more  direct,  sa- 
tisfactory, and  pointed,  if  written  interrogatories  had  been  ad- 
dressed to  the  witnesses,  (free  from  the  objection  of  being 
leading  questions)  such  as  the  learned  counsel  in  this  cause 
would  have  undoubtedly  advbed,*  if  they  had  been  consulted 
in  the  preparation  of  them.  It  is  with  reluctance,  that  I 
make  these  remarks;  but  they  are  called  from  me  by  a  sense 
of  duty.  And  if  faults,  so  obviously  easy  of  correction,  shall 
continue  to  embarrass  our  proceedings,  it  will  be  necessary 
in  future  to  adopt  a  more  rigid  course,  and  to  refer  the  pro- 
ceedings to  a  master  to  be  corrected  at  the  cost  of  the  par- 
ties. 

The  first  point,  to  which  the  attention  of  the  court  has  been 
drawn,  and  which  is  preliminary  in  its  nature  to  all  other  in- 
quiry, is,  whether  the  court  has  jurisdiction  of  this  cause,  sit- 
ting as  a  court  of  equity.  It  is  said,  and  truly,  that  by  the 
laws  of  the  United  States  (1),  no  suit  in  equity  can  be  sustained 
*' in  any  case,  where  plain,  adequate,  and  complete  remedy 

(1)  Act  of  34th  of  September,  1769,  ch.  20,  §  16. 
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may  be  had  at  law/'  But  this  clause  ia  merely  affirmatiTe 
of  the  general  doctrine  maintained  in  courts  of  equity,  and 
has  never  been  construed  in  any  degree  to  abridge  the  ori- 
ginal equity  jurisdiction.  It  appears  to  me  most  clear,  as 
well  upon  principle  as  authority,  that  the  case  charged  upon 
the  face  of  this  bill  is  one  to  which  the  jurisdiction  of  equi^ 
attaches,  and  that  an  adequate  and  complete  remedy  cannot 
be  administered  at  law.  Frauds  and  trusts  are  emphatical- 
ly within  the  jurisdiction  of  courts  of  equity,  and  these  lie  at 
the  very  founcfaitions,  on  which  this  bill  rests.  This  is  not  a  case 
like  that  supposed  in  the  reasoning  in  Clarke  v.  Russell  (2), 
cited  at  the  bar,  where  the  remedy  is  ordinarily  at  law,  and 
the  only  ground  for  equitable  interference  is  the  discovery 
sought  to  establish  the  fmud.  In  such  a  case  if  the  discov- 
ery &ils,  the  plaintiff  shall  not  be  permitted  to  sustain  his  suit 
in  equity,  and  thus  change  the  regular  forum  to  which  the 
decision  of  the  case  properly  belongs.  But  here,  independ- 
ently of  any  discovery,  the  case,  if  made  out  in  proof,  justifies 
equitable  relief.  The  deeds  to  Handy  may  be  set  aside,  or 
held  good  sub  modo,  an  account  of  rents  and  profits  may  be 
ordered,  and  the  property  may  be  apportioned  among  the 
heirs  according  to  their  respective  rights.  Besides,  even 
supposing  Handy's  deeds  to  be  void,  as  the  legal  title  to  the 
real  estates  is  now  in  the  other  defendant  Caldb  Wheaton,  it 
is  most  manifest,  that  if  the  heirs  are  entitled  to  any  relief 
against  him,  it  can  only  be  administered  in  a  court,  where 
that  deed  may  be  made  subservient  to  the  real  equities  of  the 
whole  case,  as  between  all  the  parties ;  and  no  person  will 
for  a  moment  contend,  that  such  relief  could  be  obtained  in 
a  court  of  law. 

Then  again  it  is  urged,  that  here  a  trust  is  set  up  resting 
in  parol,  and  that  it  is  inconsistent  with  the  rules  of  law,  and 
the  statute  of  frauds,  to  establish  any  trust,  which  is  not  a  re- 


(3)  7  Cranch,  89. 
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suiting  trast,  by  parol  evidence.  And  to  add  to  the  force  of 
thifl  objection,  it  is  stated,  that  the  tmst  here  attempted  to  be 
enforced  is  not  between  the  grantor  and  grantee,  but  upon  a 
collateral  agreement  with  a  stranger,  to  which  the  grantor 
was  not  privy,  and  having  410  just  or  adequate  consideration 
or  proof  to  support  it 

It  does  not  appear  to  me  necessary  in  this  case  to  decide, 
whether  the  statute  of  frauds  of  Rhode-Island  (3)  can  apply  to 
cases  of  this  nature,  or  whether  the  English  statute  of  frauds 
has  been  introduced  into  practice  in  Rhode-Island,  so  as  to 
have  bedbme,  under  the  express  declaration  of  the  legisla- 
ture, a  part  of  the  law  of  the  land  (4).  Nor  do  I  think  it  ne- 
cessary to  consider,  in  what  cases  parol  evidence  may  be  ad- 
mitted to  establish  trusts  upon  the  principles  of  the  common 
law,  or  the  construction  of  the  statute  of  frauds  (5) ;  because 
this  cause  does  not  essentially  depend  upon  any  such  grave 
and  important  discussions.  And  for  the  same  reason  I  pass 
over  the  point,  how  far  this  court  would  enforce  a  collateral 
agreement  or  trust,  like  that  charged  in  the  bill,  made  with  a 
stranger  to  the  estate  without  consideration,  and  resting  in 
parol,  though  the  case  of  Bartlett  v.  Pickersgill  (6),  is  very 
significant  on  this  subject. 

My  reason  for  passing  over  all  these  topics  is,  that  assum- 
ing the  ageement  stated  in  the  bill  to  be  incapable  as  an 
agreement  of  being  supported  in  law,  or  as  not  proved  in 
iact,  still  if  the  other  circumstances  alleged  are  true,  it  is  im- 
possible, that  the  conveyances  to  Handy  can  be  supported  as 
absolute  conveyances.  The  most,  that  under  such  circum- 
stances he  can  be  permitted  to  claim,  is,  that  they  should 

(3)  Rhode-Uand  State  Laws,  p.  473, 

(4)  Id.  p.  78,  §5. 

(5)  See  Davis  v.  Symonds,  1  Coz  £q.  Rep.  403 ;  Hutchings  r.  Lee,  1 
Atk.447. 

(6)  1  Eden, Repu515i  S.  C;  4  East,  R.  577,  n;  and  1  Cox  R.  15; 
sad  see  Botsfi>rd  «.  Burr,  3  John.  Ch.  Rep.  405. 
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Stand  lecarity  fcnr  the  advances  ooade,  and  charges  ineuf- 
red  by  him  for  the  grantor  during  his  life  time ;  and  there* 
fore,  in  this  view  of  the  case,  there  arises  by  operation  of  law, 
a  resulting  trust  for.  the  heirs  of  the  grantor  to  the  same  ex- 
tent, and  of  the  same  nature,  as  that  set  up  in  the  agreemnt. 

The  material  consideration,  therefore,  is,  whether  Comfort 
Wheaton  vras  at  the  time  <^  the  execution  of  the  deeds  to 
Handy  of  sound  capacity  and  discretion  to  execute  such 
conveyances ;  and  if  so,  whether  under  all  the  circomstanoes 
they  ought  justly  to  be  held  as  absolute,  or  as  mere  security 
for  the  advances  and  charges  of  Handy. 

The  evidence  as  to  the  d^ree  of  capacity  and  sanity  of 
Comfort  Wheaton  is  certainly  contradictory  to  an  unasaal 
degree ;  and  it  is  matter  of  no  inconsiderable  embarrassment 
to  the  court  to  ascertain,  what  was  his  real  mtoation.  It  is, 
however,  manifest,  that  after  he  was  afflicted  with  a  stroke 
of  the  palsy,  his  understanding  was  much  impaired,  his  har 
bits  of  life  were  greatly  changed,  and  his  ability  to  pursue 
business  was  materially  diminished.  He  became  intemperate, 
and  addicted  to  vices,  which  formed  a  strikic^  contrast  to  the 
regularity  of  his  former  life.  He  was  squandering  his  estate 
with  a  negligence,  that  alarmed  his  children  and  friends.  It 
is  also  proved  by  evidence  entirely  eondusive  od  this  point, 
that  his  children,  and  among  others  Handy  himself,  expressed 
a  desire,  and  actually  assisted  in  the  institution  of  proceed- 
ings to  place  him  under  guardianship.  If  we  add  to  these 
facts  the  declarations  of  Handy  himself,  ai  to  the  incompe- 
tency of  the  party,  and  his  extreme  old  age  and  infirmity,  it 
does  not  seem  too  much  to  assert,  that  the  weakness  of  his 
intellect  was  such,  that  if  there  was  not  an  absolute  incapa- 
city, there  was  a  state  so  nearly  approaching  to  it,  that  a 
court  of  equity  would  betray  its  duty,  if  it  should  give  a  vali- 
dity to  his  acts,  disposing  of  his  whole  estate,  equal  to  tfaaioC 
a  person  in  full  health  and  vigor  of  mind.  The  acts  of  a 
person  in  such  a  debilitated  state  are  to  be  watched  with 
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extreme  jealouciy ;  and  if  these  are  not  entirely  void,  they  are 
at  least  to  be  restrained  to  snch  effects,  as  a  rational  mind 
would  be  supposed  fairly  to  contemplate.     If  I  were,  indeed, 
to  give  full  credit  to  the  testimony  of  the  plaintiffs,  and  it  is 
so  highly  respectable  and  cogent,  that  one  is  greatly  stagger- 
ed in  attempting  to  diminish  its  force,  a  clear  case  of  inca- 
pacity would  be  made  out,  so  as  to  justify  a  declaration  by 
the  court,  that  the  deeds  were  utterly  void.    But  even  ad- 
mitting every  mitigation,  which  the  testimony  on  the  other 
side  can  reasonably  demand,  consistently  with  the  circumstan- 
ces already  mentioned,  it  is  difficult  to  resist  the  conclusion, 
that   the   party  was   too   imbecile  to  be  supposed  capable 
of  making  a  reasonable  disposition  of  all  his  estate.     In  this 
view  of  the  case,  it  aiq)ears  to  me,  that  the  alleged  agreement 
between  Handy  and  Caleb  Wheaton,  supposing  the  former  in- 
tended to  act  with  good  faith  and  honesty,  (which  I  am  bound 
to  presume)  becomes  not  onIy*a  natural,  but  a  very  probkble 
transaction.  I  do  not  mean  to  say,  that  as  an  agreement  it  could 
have  a  legal  effect  and  obligation,  but  it  may  be  consider- 
ered  as  a  family  arrangement  with  a  view  to  the   suitable 
maintenance  of  the  father  during  his  life,  and  the  preserva- 
tion of  the  property  he  should  leave,  for  the  benefit  of  his 
heirs.    Laying  aside  the  answer  of  Caleb  Wheaton,  (which,  as 
the  answer  of  a  co-defendant,  is  not  evidence  against  Handy) 
it  appears  to  me,  that  the  other  evidence  in  the  case  is  suffi- 
cient, notwithstanding  Handy's  denial,  to  establish  the  fact, 
that  such  an  agreement  or  understanding  actually  took  place, 
and  that  the  deeds  were  executed  in  pursuance  of  that  ar- 
rangement,   I  use  this  fact,  however,  here,  only  for  the  pur- 
pose of  corroborating  the  observations  already  made,  as  ta 
the  capacity  of  Comfort  Wheaton ;  for,  if  such  an  arrangement 
was  made,  it  demonstrates  in  the  most  forcible  manner  the 
opinion  of  all  parties  as  to  bis  incapacity,  at  least  in  a  judicious 
manner,  to  dispose  of  his  property.    I  am  free,  however,  to 
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declare^  that  the  same  conclusion  is  satisfactorily  established 
in  the  case^  independently  of  this  particukr  &ct. 

But  the  court  is  pressed  with  the  doctrine  laid  down  in 
Osmond  v.  Fitzroy(7),  that  where  a  weak  man  gives  a  bond,  if 
there  be  no  fraud  or  breach  of  trust  in  obtuning  it,  equity 
will  not  set  aside  the  bond,  only  for  the  mere  weakness  of  the 
obligor,  if  he  be  compos  mentis;  neither  will  the  court  mea* 
sure  the  size  of  people's  understandings  or  capacities,  there 
being  no  such  thing  as  an  equitable  incapacity,  where  there 
is  a  legal  capacity.  And  it  is  hence  inferred,  that  unless  the 
court  can  come  to  the  conclusion,  that  the  party  in  this  case 
was  non  compos  mentis^  or  that  there  has  been  fraud  or  breach 
of  trust,  no  relief  can  be  afforded  against  the  deeds  in  con- 
troversy. Whatever  force  there  may  be  in  the  doctrine  in 
Osmond  v.  Fitzroy  in  general,  (and  it  seems  not  to  have  met 
the  approbation  of  Lord  Thurlow)  (8),  it  cannot  be  denied,  that 
there  may  be  a  degree  of  weakness  short  of  legal  incapacity, 
which  would  leave  the  party  so  entirely  open  to  influence  and 
imposition,  to  the  persuasions  of  friends,  and  the  undue  ope- 
ration of  slight  motives,  that  it  would  be  unjust  to  hold  his 
conveyances  entitled  to  the  same  sanction,  as  those  of  a  per- 
son in  the  possession  of  a  rigorous  understanding  Extreme 
weakness  will  raise  an  almost  necessary  presumption  of  im- 
position, even  when  it  stops  short  of  l^g^  incapacity ;  and 
though  a  contract  in  the  ordinary  course  of  things  reasona- 
bly made  with  such  a  person  might  be  admitted  to  stand,  yet 
if  it  should  appear  to  be  of*  such  a  nature,  as  that  such  a  per- 
son could  not  be  capable  of  measuring  its  extent  or  impor- 
tance, its  reasonableness,  or  its  value,  fully  and  fairly,  it  can- 
not be,  that  the  law  is  so  much  at  variance  with  ^common 
sense,  as  to  uphold  it.  Now,  it  appears  to  me,  that  Comfort 
Wheaton  was,  in  the  contemplation  of  his  friends  and  femily, 

(7)  3  P.  Will.  129, 131. 

(8)  Griffin  v.  Deveralle,  3  P.  Will.  130,  Note  (1)  by  Mr.  Cox ;  3  Wood. 
Lect  Appendix,  18 ;  1  Madd.  Ch.  Pr.  383, 294. 
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and  especially  of  Handy,  In  this  predicament.  Handy  pos- 
sessed bis  confidence,  and  was  nearly  connected  with  him, 
and  assuming  he  might  be  capable  in  law  df  executing  a  deed, 
it  is  impossible  to  shut  our  eyes  against  the  fact,  that  he  was 
in  a  great  measure  at  the  mercy  of  those,  who  were  immedi- 
ately about  him,  and  disposed  to  influence  him. 

Consider  for  a  moment,  the  circumstances  of  the  case.  He 
was  more  than  seventy-five,  and  as  the  plaintifis  now  assert, 
seventy-nine  years  of  age.  He  had  notoriously  failed  from 
palsy  and  other  infirmities  in  his  understanding,  and  his  bo- 
dily health  was  greatly  enfeebled.  Under  such  circumstan- 
ces, and  having  several  children,  he  executes  conveyances  of 
all  his  real  estate  to  Handy  for  the  consideration  stated  in 
those  deeds  of  $2,178.  At  the  same  time  he  conveys  to 
Handy's  wife,  as  a  gift,  a  portion  of  his  personal  estate,  and  the 
residue  be  surrenders  to  Handy,  to  be  at  his  sole  disposition. 
Now,^n  point  of  fact,  no  such  consideration  as  $2,178  was 
paid  to  the  party ;  so  that  upon  the  very  face  of  the  convey- 
ances the  truth  of  the  transaction  is  not  disclosed.  The  deeds 
are  at  war  with  the  defence  now  set  up.  That  defence  is 
not,  that  a  money  consideration  was  paid ;  but  that  bonds 
were  given  to  secure  to  the  party  the  performance  of  certain 
other  conditions  enumerated  in  these  instruments.  For  what 
good  purpose  could  this  suppression  of  the  truth  of  the  case 
upon  the  (ace  of  the  deeds  be  adopted  ?  We  are  told^  that 
these  deeds  are  solemn  instruments,  and  ought  not  to  be  incum- 
bered by  parol  trusts,  or  contradicted  by  evidence  aliunde. 
And  yet  the  very  ground  of  Handy's  defence  rests  on  parol 
evidence,  contradicting  the  considerations  in  the  deeds. 
They,  therefore,  stand  impeached  upon  his  own  showing,  and 
whatever  validity  may  in  other  respects  belong  to  them,  they 
cannot  be  admitted  to  import  absolute  verity.  If  we  advert 
to  the  conditions  of  the  bonds,  we  shall  be  abundantly  satis- 
fied, that  they  disclose  the  weakness  of  a  mind  in  dotage. 
There  is  a  trivial  enumeration  of  unimportant  things,   indi 
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eating  the  drivelling  wishes  of  an  exhausted  intellect.  The 
substance  of  the  condition  is  the  payment  of  a  few  debts,  and 
the  maintenance  ofrthe  party  during  his  life.  Now,  we  are 
not  to  look  to  the  event,  in  order  to  ascertain,  whether  this 
was  a  bargain  carrying  in  its  face  an  adequate  consideration. 
It  is  true,  that  the  party  lived  five  years  after  the  execution 
of  these  instruments  ;  but  the  chance  of  life  at  the  time  was 
very  far  short  of  this  period.  Here,  then,  the  party  disin- 
herits bis  children,  takes  personal  securities  for  his  mainte- 
nance for  a  brief  period,  in  lieu  of  a  valuable  real  property, 
and  leaves  eveq  these  securities  in  the  hands  of  a  trustee. 
And  there  is  not  the  slightest  evidence,  that  the  existence  of 
these  securities  was  ever  made  known  to  any  of  the  family 
during  his  life-time  by  any  person  whatsoever.  I  do  not  im- 
pute to  Mr.  Handy  any  original  meditated  fraud  in  this  trans- 
action ;  but,  if  I  were  compelled  to  consider  it  in  any  other 
light,  than  as  an  amicable  arrangement,  and  that  what  was 
done  was  merely  designed  to  save  the  estate,  and  yet  satisfy 
the  scruples  of  the  aged  and  discontented  man,  I  should  be 
driven  to  set  aside  these  conveyances,  as  obtained  by  undue 
influence  exerted  over  weakness,  caprice,  and  dotage.  I 
must,  therefore,  even  for  Handy's  benefit,  look  to  the  trans- 
action, not  as  he  now  represents  it,  under  a  new  posture  of 
things,  as  an  absolute  sale  ;  but,  in  order  to  give  him  a  lien 
for  his  advances,  as  a  trust  to  preserve  the  property,  and,  in 
short,  as  a  substitution  for  the  rights  of  a  legal  guardian. 

Cases  are  not  wanting,  in  which  courts  of  equity  have  re- 
lieved against  bargains  made  by  persons  of  full  age  and  rea- 
son without  proof  of  actual  fraud  and  imposition,  upon  the 
ground,  either  of  public  policy,  or  the  notion  of  an  unconscion- 
able advantage  taken  of  a  person's  peculiar  circumstances 
and  necessities.  Decisions  of  this  sort  are  very  familiar, 
where  parties  deal  with  young  heirs  respecting  their  expec- 
tancies. In  such  cases,  a  court  of  equity  will  not  suffer  the 
conveyances  to  stand  absolute,  but  only  for  such  sums  as  are 
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justlj  due  to  the  party,  who  has  received  them  (9).  Lord  Hard- 
wicke  in  a  case  mach  resembling  the  present,  though  certain- 
ly not  so  strong  or  pressing,  set  aside  an  assignment  of  the 
whole  of  the  party's  property,  and  decreed  a  re-conveyance 
(10).  A  like  decree  was  made  under  analogous  circumstances 
in  Clarkson  1;.  Hanway  (11).  These  authorities  might  justify 
the  court  in  pronouncing  a  decree,  declaring  the  deeds  utterly 
void,  if  it  should  be  satisfied,  that  there  was  any  imposition 
practised  upon  the  weakness  of  the  grantor. 

I  feel  disposed,  however,  to  adopt  a  more  mitigated  course, 
as  well  upon  the  ground,  that  it  is  consistent  with  the  relief 
sought  by  the  bill,  as^  that  it  agrees  with  the  real  complexion 
of  the  case.  I  shall,  therefore,  follow  the  rule  in  How  v. 
Weldon  (12),  where  deeds  obtained  under  acts  of  imposition 
were  held  security  for  advances  really  made,  and  no  forther. 
Of  course,  an  account  must  be  taken^  and  the  case  must  be  re- 
ferred to  a  master  for  this  purpose.  The  defendant  Caleb 
Wheaton,  who  is  the  legal  owner  of  the  real  estate  under  the 
administration  sale,  is  in  effect  a  plaintiff;  as  he  sets  up  no 
claim;  except  for  an  allowance  of  the  debts  due  him  from  his 
father's  estate^  it  is  farther  to  be  referred  to  the  master  to 
ascertain  and  report  to  the  court  the  amount,  if  any,  due  to 
him.  I  shall  also  direct  the  master  to  ascertain  and  report 
the  value  of  the  real  estate,  with  the  view  of  giving  Handy, 
upon  the  coming  in  of  the  report,  an  election  to  take  the  es- 
tate at  that  value,  paying  the  heirs  now  before  the  court  their 

(9)  See  cases  cited  ]  Madd.  Ch.  Pr.  97,  &c. ;  Chesterfield  v.  Jansen,  3 
Ves.  157 ;  Davis  v.  Symonde.  1  Cox.  Eq.R.402,404;  Peacock  0.  Evaos, 
16Ves.jr.5IS. 

(10)  Hutchios  r.  Lee,  1  Atk.447. 

(11)  2  p.  Will.  203 ;  see  alflo  Bates  r.  GraMs,  3  Ves.  jr.  287. 

(12)  2  Ves.  516 ;  see  also  Taylor  0.  Rocmt,  3  Ves.  281,  and  Belt's 
Sopplement  to  Vesey,  345,396;  see  also  Blackburn  9.  Gregsoa,l  Bro. 
Cb.Cas.420. 
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shares,  after  deducting  any  sum  found  due  to  him  by  the  mas- 
ter. If  he  shall  not  elect  so  to  do,  I  shall  then  decree  him  to 
convey  to  the  parties  before  the  court  their  shares  of  the 
real  estate  upon  the  payment  to  him  of  the  proportion  of  the 
sum  so  found  due  to  him.  However,  I  only  intimate  this  as 
my  present  opinion,  wishing  to  reserve  all  farther  direction, 
until  the  coming  in  of  the  master's  report. 

No  question  has  been  made  at  the  bar  as  to  the  right  of 
the  parties  before  the  court  to  a  decree,  without  joining  the 
other  heirs,  or  showing,  that  the  other  heirs  were  beyond  the 
jurisdiction  of  the  court,  or  could  not  properly  be  made  par- 
ties. Whether  such  joinder  be  in  general  necessary;  or, 
whether  under  the  particular  laws  of  Rhode  Island,  which  en- 
able one  coparcener  to  sue  at  law  for  his  portion  of  the  real 
estate  without  joining  his  coparceners,  a  suit  may  not  well 
be  maintained  by  one  coparcener  by  analogy  in  equity,  are 
questions,  on  which  I  give  no  opinion.  I  am  satisfied,  that 
under  the  particular  circumstances  of  this  case  the  defendant 
Caleb  Wheaton,  as  legal  owner  under  the  administration  sale, 
sufficiently  represents  all  the  parties,  who  can  claim  any  be- 
nefit in  this  case ;  and  he  (as  in  effect  a  plaintiff)  submits  to 
any  decree,  that  the  court  can  make  in  favor  of  the  plain- 
tiffs. 

Several  questions  were  made  in  the  course  of  the  aigu- 
ment,  which  I  have  passed  over  in  silence,  because  they 
were  not  necessary,  in  my  judgment,  to  the  decision  of  the 
merits. 

DECREE.  This  cause  was  set  down  for  a  hearing,  by 
consent  of  parties,  at  the  last  term  of  this  court,  upon  the  bill, 
answer,  pleadings,  anctf^vidence  in  the  case,  and  was  aigued 
by  counsel ;  on  consideration  whereof,  it  is  ordered,  adjudg- 
ed, and  decreed  by  the  court,  that  the  deeds  of  conTeyance, 
dated  the  ninth  day  of  May,  1805,  and  executed  by  Comfort 
Wheaton  to  Asa  Handj^  :in  the  pleadings  mentioned,  ought 
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not  to  be  permitted  to  stand  as  absolute  and  bona  fide  con- 
veyances to  the  said  Asa  Handy,  the  same  having  been  ob- 
tained from  the  said  Comfort  by  the  said  Asa,  by  imposition 
upon  him,  he  being  at  the  time  of  the  execution  thereof,  in  a 
state  of  great  mental  and  bodily  weakness,  as  well  from  the 
visitation  of  providence,  as  from  his  extreme  old  age.  And 
it  is  further  ordered,  decreed,  and  declared  by  the  court, 
that  under  all  the  circumstances  of  the  case  the  same  deeds 
of  conveyances  ought  to  be  permitted  to  stand  as  security  for 
any  advances  made,  and  charges  incurred,  and  allowances 
due,  to  the  said  Asa  Handy,  by  reason  of  the  premises  stated 
in  the  pleadings,  but  no  &rther ;  and  as  to  all  other  purposes, 
the  same  are  to  be  held  and  decreed  to  be  utterly  void ;  and 
the  same  is  hereby  ordered  and  decreed  accordingly. 

And  it  is  further  ordered  and  decreed  by  the  court,  that  it 
be  referred  to  a  master  for 

this  purpose,  to  take  an  account  of  all  debts,  claims,  and  dues, 
between  the  said  Asa  Handy  and  the  said  Comfort  Wheaton, 
during  his  life-time ;  and  in  taking  such  account,  the  said 
master  is  to  charge  the  said  Asa  with  all  the  personal  estate 
received  by  him  from  the  said  Comfort,  including  that  con- 
veyed by  deed  of  gift  to  his  wife,  as  in  the  pleadings  men- 
tioned, and  also  with  all  the  rents  and  profits  of  said  real  es- 
tates ;  and  the  said  Asa  is  to  be  allowed  credit  for  all  advan- 
ces made,  and  charges  incurred,  and  allowances  due,  for  la- 
bor and  services  to  and  for  the  said  Comfort  during  his  life- 
time ;  and  also  credit  for  all  repairs  and  improvements  made 
by  the  said  Asa,  in  and  about  the  same  real  estates.  And  the 
said  ouster  is  also  to  take  in  like  manner  an  account  of  all 
the  rents  and  profits  of  the  same  real  estates  since  the  death 
of  the  said  Comfort,  and  is  in  like  manner  to  be  allowed 
credit  for  all  repairs  and  improvements  on  the  same  estates 
during  the  same  period. 

And  the  said  master  is  to  give  notice  of  his  meetings  for 
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the  purpose  of  taking  into  consideration  the  premises  to  all 
the  parties  in  interest. 

And  all  farther  orders  and  directions  are  reserved  ontfl  the 
coming  in  of  the  master's  report  (1). 

(1)  The  decree,  as  here  given,  varies  somewhat  from  the  original 
minutes,  having  been  altered  upon  suggestions  of  the  counsel  after  the 
deliveiy  of  the  opinion  of  the  court 
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John  Tafpah  ard  others  ih  error  v.  United  States. 

Ah  appraisement  regularly  made  under  the  act  of  18th  of  April,  1816,  ch. 
74,  for  the  purpose  of  ascertaining  the  value  of  goods  subject  to  an  otf 
valorem  duty,  is  conclusiTC  as  to  the  value  on  which  the  duty  is  to  be  es- 
timated, and  no  evidence  is  admissible  to  prove,  that  the  actual  coH  or 
value  is  diiferent. 

That  act  is  strictly  constitutional.  But  it  has  not  changed  the  basis  of  the 
valuation,  on  which  duties  are  ordinarily  to  be  estimated.  The  "  actual 
cost "  is  still  the  true  basis ;  and  an  appraisement  under  the  11th  section, 
is  never  to  be  ordered  by  the  collector,  unless  he  personally  suspects,-that 
the  invoice  is  undervalued ;  for  that  section  applies  only  to  fraudulent 
invoices. 

This  was  a  writ  of  error  from  the  judgment  of  the  District 
Court  of  Massachusetts,  rendered  in  an  action  of  debt  upon 
a  bond  for  duties  due  at  the  custom  house.  The  defendants, 
after  oyer  of  the  bond  and  conditions,  pleaded  a  tender  of  the 
duties  due,  and  brought  the  amount  into  court ;  the  replica- 
tion of  the  United  States  alleged  a  larger  sum  to  be  due  for 
duties,  and  upon  this  point  an  issue  was  joined  by  the  par- 
ties, upon  which  a  yerdict  was  returned  in  fayor  of  the  go- 
yernment.  At  the  trial,  a  bill  of  exceptions  was  taken  by 
the  defendants,  which  was  in  substance  as  follows,  yiz. 


J 


394  MASSACHUSETTS, 


Tappwi  in  error  v.  United  Stetee. 


''  Upon  the  trial  of  the  issue  in  this  action,  it  appeared  ia 
evidence,  that  the  said  John  Tappan  imported  into  the  United 
States  from  France,  and  entered  at  the  custom  house  in  Bos- 
ton, nine  packages  of  goods,  which  were  purchased  in  France 
a  short  time  before  they  were  exported  thence,  and  of  the 
cost  of  which,  and  the  charges,  he  produced  an  invoice  to  the 
collector,  and  took  the  oaths  required  by  law  respecting  the 
invoice  so  produced ;  and  that  the  amount  of  duties  estimat- 
ed at  the  legal  rate  upon  the  invoice  prices  would  have  been 
$1,114.30,  the  bond,  on  which  this  action  was  commenced, 
being  given  to  secure  one  third  part  of  the  duties  arising  on 
said  goods ;  and  that  the  appraisers  appointed  by  the  govern- 
ment, having  examined  said  goods,  represented  to  the  collee- 
tpr,  that  they  were  invoiced  below  their  true  value  in  their 
actual  state  of  manufacture,  at  the  time  and  place  of  expor- 
tation. Whereupon  the  collector  as  a  proceeding  of  course, 
and  without  examining  said  goods  himself,  and  withoat  wo- 
sidering,  whether  there  were  grounds  to  suspect,  that  they 
were  invoiced  below  their  value,  otherwise  than  by  adopting 
and  acting  upon  the  judgment  and  representation  of  said  ap- 
praisers, conceiving  it  to  be  his  duty  to  be  governed  by  their 
opinion  in  this  respect,  issued  a  warrant  of  appraisement  to 
the  said  appraisers ;  and  Samuel  R.  Foster  was  named  on  the 
part  of  the  importer  as  an  appraiser.  That  said  Foster  apprais- 
ed said  goods  at  the  invoice  prices ;  that  the  appraisers  ap- 
pointed by  government  appraised  seven  cases  at  the  invoice 
prices,  but  appraised  a  case  of  levantine  silks,  being  a  part  of 
said  goods,  at  about  ten  per  cent  over  the  invoice  price, 
making  an  additional  amount  of  duties,  if  calculated  at  the 
legal  rate  on  the  amount,  at  which  the  same  were  so  apprais- 
ed by  them,  of  $4.63 ;  and  that  they  appraised  another  case 
of  said  goods,  being  a  case  of  Leghorn  hats,  at  a  sum  exceed- 
ing by  more  than  twenty-five  per  cent,  the  invoice  price  of  the 
same ;  and  that  the  duties  being  calculated  at  the  legal  rate 
on  the  amount,  at  which  said  hats  were  so  appraised,  with  the 
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addition  of  fifty,  instead  of  ten  per  cent,  to  such  amount,  would 
make  an  additional  amount  of  duties  of  ||237.16 ;  and  that 
these  two  additions  were  made  by  the  collector  in  estimating 
the  duties,  one  third  part  of  which,  as  estimated  by  the  said 
collector,  being  $4SS.09 ;  and,  that  if  the  said  sum  of  $452.09, 
was  one  third  part  of  the  amount  of  said  duties,  the  interest 
doe  CD  nid  bond  was  04.58 ;  and,  that  the  appraisers  ap* 
pointed  by  government,  being  requested  at  the  time  of  mak- 
ing said  appraisement  to  state  any  facts,  that  had  come  to 
their  knowledge  respecting  the  price  of  such  goods  in  France, 
at  the  time  of  the  exportation  of  those  in  question,  which  in- 
duced them  to  fix  the  value  above  the  invoice  prices,  refused 
to  make  known  the  grounds,  on  which  they  made  their  esti- 
mate. Whereupoo  the  defendants  offered  to  prove,  that  said 
goods  were  invoiced  in  the  invoice  produced  at  the  custom 
house,  and  sworn  to  by  said  John  Tappan  as  aforesaid,  at  the 
actual  cost,  and  the  fair  and  usual  market  price  at  the  time 
and  place  of  exportation,  and  at  their  true  value  at  such  time 
and  place  in  their  actual  state  of  manofaoture ;  and  the  coun- 
sel for  the  said  defendants  insisted  before  the  said  Judge,  that 
the  said  testimony  ought  to  be  admitted ;  and  the  said  Judge 
refused  to  admit  said  testimony,  and  allow  the  same  to  )be 
given  in  evidence  on  the  said  trial ;  and  the  counsel  for  the 
said  defendants  insisted  before  the  said  Judge,  thaC  the  mat- 
ters so  given  in  evidence  as  aforesaid,  were  not  sufficient,  and 
ought  not  to  entitle  the  said  United  States  to  recover  a  ver- 
dict against  the  said  defendants  for  the  said  sum  of  $456.67 ; 
and  the  said  Judge  declared  his  opinion  to  the  jury,  that  the 
matters  so  given  in  evidence  as  aforesaid  were  sufficient,  and 
ought  to  entitle  the  said  United  States  to  recover  a  verdict 
against  the  said  John,  Isaac  and  Lewis,  for  the  sum  of 
#456.67. 

The  cause  was  argued  by  Phittip$  and  Webtter  for  the 
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plaintiffs  in  ^rror,  and  by  BlaJce,  District  Attorney,  for  the 
United  States. 

STORY,  J.    Several  objections  have  been  taken  by  one 
of  the  learned  counsel  for  the  plaintiffs  in  error  to  the  con- 
stitutionality of  the  act  of  18th  of  April,  1818,  ch.  74,  under 
which  the  duties  in  this  case  were  by  an  appraisement,  as* 
certained.    I  do  not  feel  myself  called  upon  to  discuss  these 
objections  minutely,  however  ingeniously  they  were  urged, 
because  it  seems  to  me,  that  they  may  be  disposed  of  by  the 
single  remark,  that  as  Congress  has  the  constitutional  power 
"  to  lay  and  collect  taxes  and  duties,''  and  <'  to  regulate  com- 
merce with  foreign  nations,"  it  possesses  the  incidental  right 
to  prescribe  the  manner,  in  which  the  duties  shall  be  levied, 
and  the  value  of  the  goods  shall  be  ascertained,  and  the  con- 
ditions  upon  which  the  importation  shall  be  permitted.    II 
might,  therefore,  direct,  if  such  should  be  its  pleasure,  that 
all  ad  valorem  duties  should  be  ascertained  by  appraisement, 
as  the  condition  upon  which  alone  the  importation  of  goods 
should  be  allowed.    And  a  fariioriii  may  require  such  an 
appraisement  in  a  few  specified  cases.    The  act  of  1818,  ch. 
74,  is  an  uniform  law  in  the  sense  of  the  constitution  in  rela- 
tion to  duties,  for  it  is  in  its  terms  equally  applicable  to  all 
parts  of  the  United  States,  and  makes  no  distinction  between 
them.    That  it  may  be  differently  construed  or .  administered 
in  point  of  fact  in  different  districts,  forms  no  solid  objection 
to  the  law  itself;  and  may  with  as  much  force  be  urged 
against  many  other  laws,  whose  constitutional  character  will 
not  be  doubted.    Even  under  the  revenue  act  of  1799,  ch. 
138,  what  constituted  the  << actual  cost"  or  ^'real  and  true 
value  "  of  goods  was  matter  of  some  diversity  of  opinion  and 
practice  in  the  different  custom  houses ;  and,  doubtless,  in- 
voices were  not  made  out  by  the  merchants  to  be  exhibited 
there  by  any  uniform  rule  of  estimating  the  value.    So  that 
in  point  of  fiact,  different  persons,  according  to  their  honesty. 
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or  tbeir  fraud,  their  ignorance^  or  their  judgment^  must  often 
have  paid  difierent  sums  in  duties  upon  goods  having  the 
same  intrinsic  value,  or  purchased  under  similar  circumstan- 
COS.  This  is  an  infirmity  in  the  practicAl  oporation  of  all 
laws  of  this  nature,  and  is  probably  beyond  the  reach  of  any 
l^ialative  remedy,  which  deals  with  a  system  of  ad  vahrem 
duties. 

"the  principal  question,  howev^,  (mo«t  ^mpottant  it  is  in 
lis  cooseqi^eaces)  is,  whether  the  evidence  rqected  at  the 
trial  by  the  District  Court  was  admissible.  That  depends 
upon  another  question;  whether  the  appmisemont  made  un- 
der the  aot  of  1818,  qs  diiclqsed  in  the  bill  of  e;(ceptions,  is 
conclurive  of  tho  nim  of  tb^  goods,  so  &r  as  respoct?  the  as- 
oi^tainment  of  the  duties.  If  so,  then  the  decision  of  tb^ 
court  wfts  right ;  if  otherwise,  then  the  judgment  pfiust  be  re- 
versed* 

Before  proeeeding  to  the  consideration  of  the  act  of  1818, 
it  is  necessary  to  notice  an  argument,  upon  which  considera- 
ble stress  was  laid  by  the  counsel  for  the  plaintiffs  in  error, 
and  that  is;  that  such  an  appraisement  was  not  conclusive  on 
the  subject  of  duties  nnder  the  former  revenue  laws  of  the 
government      That  is  a  point,  upon  which  I  entertain  ex* 
ceeding  doubts.    The  revenue  act  of  1799,  ch.  128,  has  been 
referred  to  in  illustration  of  this  subject ;  but  I  do  not  find, 
that  there  is  in  that  statute  any  clause,  which  takes  from  an 
appraisement  made  in  pursuance  of  its  provisions  a  conclu-r 
sive  effect  in  the  ascertainment  of  ad  wlortm  duties.      In 
cases,  where  appr^sements  are  made  on  account  of  defect  of 
proper  invoices,  or  of  damage  during  the  voyage^  under  the 
53d  section  of  the  act,  it  is  manifest^  and  indeed  was  admit- 
ted at  the  argument,  that  the  appraisement  is  conclusive  on 
both  parties.    And  as  to  appraisements  under  the  66th  sec- 
tion, in  caaea  where  the  collector  suspects  the  goods  to  be 
invoiced  below  their  usual  price  in  the  country  of  their  de- 
portation, the  clause  expressly  requires  the  appraisers  to  be 
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chosen  and  appointed  «b  in  the  case  of  damaged  goods,  and 
authorizes  the  collector  to  retain  thegoods,  ^<  until  the  duties, 
arising  according  to  such  valuation^  shall  he  paid  or  secured  to 
he  paid  as  required  by  the  act  in  other  cases  of  importation." 
It  is  true,  that  there  is  a  proviso,  that  *'  such  an  appraisemait 
shall  not  be  construed  to  exclude  other  proof,  upon  the  trial, 
of  the  actual  and  real  cost  of  the  goods  at  the  place  of  expor- 
tation ; "  but  this  proviso  lb  not  coextensive  with  the  whole 
enactment,  but  is  in  terms  confined  to  prosecutimis  for  the 
forfeiture  of  the  goods  or  their  value,  which  the  preeedtng 
part  of  the  section  inflicts,  where  the  goods  '^.  shall  not  be  in- 
voiced according  to  the  actual  cost  at  the  place  of  exporta- 
tion with  design  to  evade  the  duties  thereupon."  The  pro- 
viso, therefore,  leaves  the  effect  of  the  appraisement,  so&r 
as  respects  the  ascertainment  of  duties,  untouched ;  and  I  con- 
fess myself  to  have  extreme  difficulty  in  distinguishing  this  caise 
from  that  of  ^n  appraisement  made  under  the  53d  section,  as 
to  its  conclusiveness  upon  the  value. 

We  may  then  dismiss  the  considerati(Mi  of  this  particular 
point,  since  it  does  not  repel  the  construction  contended  for 
in  behalf  of  the  government,  and  pass  to  the  consideration  of 
the  act  of  1818,  upon  the  true  intent  and  meaning  of  which 
the  case  must  after  all  essentially  depend. 

The  first  question,  which  arises  upon  the  act,  is  whether  it 
has  changed  the  basis,  upon  which  ad  vahrem  duties  were  pre- 
viously calculated.  That  basis,  as  is  apparent  from  the  whole 
series  of  statutes  cited  at  the  bar  (1),  and  particularly  from  the 
36th  and  Gist  sections  of  the  revenue  act  of  1799,  ch.  128, 
and  the  2d  section  of  3d  of  March,  1801,  ch.  99,  was  beyond 
all  controversy  the  ^^  actual  cost "  of  the  goods,  which  is 
sometimes  denominated  the  <' prime  cost,"  and  sometimes 
the  <<  actual  value  "*in  the  provbions  on  this  subject  (2).   The 

(1)  Act  of  31  July,  1789,  ch.  5,  §  17;  Act  of  4  August,  1790,  ch.  35,  § 
3d ;  Act  of  99  Januaiy,  1795,  ch.  83,  $  3. 
(9)  Act  of  1799,  ch.  128,  §  36;  Id.  $  52. 
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District  Attorney,  however,  contends^  that  this  basis  is  taken 
away  by  the  act  of  1818,  and  that  of  the,  '<  actual  value  "  at 
the  place  of  exportation,  without  any  reference  to  the  cost, 
is  substituted  in  its  place.'  The  counsel  on  the  other  side 
deny  this  position,  and  refer  to  the  fourth  section  of  the  act 
as  decisive  of  the  question.  That  section,  which  is,  sub- 
stantially, in  the  same  terms  as  the  former  enactments  on  the 
same  subject,  declares,  <^  that  the  ad  valorem  rates  of  duty 
upon  goods,  &.C.  shall  be  estimated  by  adding  20  per  cent,  tp 
Hie  actual  cost  ihexeoij  if  imported  from  the  Cape  of  Good 
Hope^  or  from  any  island,  port  or  place  beyond  the  same,  and 
ten  per  cent,  on  the  actual  cost  thereof,  if  imported  from  any 
other  place  or  country,  including  all  charges,  except  commis- 
sions, outside  packages,  and  insurance."  The  first  section 
of  the  act  also  denies  an  entry  of  the  goods,  unless  "  the  origi' 
nal  invoice  thereof"  shall  be  produced  to  the  collector,  and 
upon  the  non-production  subject  the  goods  to  an  appraise- 
ment in  the  manner  provided  for  by  the  act.  The  fifth  sec- 
tion goes  on  to  provide,  that  in  addition  to  the  oath  before 
required  by  law  to  be  taken  by  the  owner,  &c.  on  the  entry 
of  goods,  <&c.  he  shall  on  the  entry  of  any  goods  imported  and 
subject  to  an  ad  valorem  duty,  *^  declare  on  oath,  that  the  in- 
voice produced  by  him  exhibits  the  true  value  of  such  goods, 
&c.  in  their  actual  state  of  manufacture  at  the  place,  from 
which  the  same  were  imported."  This  is  the  section  main- 
ly relied  on  by  the  government  in  support  of  the  supposed 
change  of  the  basis  of  valuation.  The  argument  is,  that  ^*  true 
value  "  here  means  something  distinct  from  *^  actual  cost "  of 
the  goods.  That  it  means,  what  is  called  in  the  8th  section 
of  the  act  the  '^  current  vahie,*^  or  the  common  marketable 
price  of  the  goods  at  the  place  of  exportation,  without  any 
reference  to  what  price  the  importer  actually  gave  for  them. 
The  9th  section,  too,  is  thought  to  corroborate  this  construc- 
tion, because  it  requires  the  appraisers  to  report,  in  cases  sub- 
mitted to  them,  "to  the  best  of  their  knowledge  and  belief. 
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the  true  value  thereof^  when  purchased^  at  the  place  or  places, 
from  whence  the  same  were   imported."      Upon  the  most 
careful  examination  of  the  subject,  it  appears  to  me,  that  this 
is  not  the  true  interpretation  of  the  act,  and  would  involve  it 
in  the  most  manifest  inconsistencies.      It  is  in  direct  opposi- 
tion to  the  language  of  the  fourth  section,  the  just  and  natural 
interpretation  of  which  is  settled  by  the  uniform  practice  un- 
der the  former  laws  where  the  same  terms  occur.     And  it 
would  be  a  strange  interpretation  of  any  section^of  an  act,  to 
reject  its  whole  obvious  meaning,  confirmed  by  long  usage, 
for  the  purpose  of  supporting  a  doctrine  built  upon  the  am- 
biguous phraseology  of  another  clause.   This  is  not  all.     The 
very  section,  (the  fifth)  on  which  the  argument  relies,  shows, 
that  the  new  oath  is  not  to  abrogate  the  old  oath  required  by 
the  revenue  act  of  1799,  ch.  128,  upon  the  importation  and 
entry  of  goods.      It  purports  to  be  an  auxiliary  clause  only ; 
and  if  so,  it  surely  cannot  carry  in  its  bosom  a  requisition  di- 
rectly contradictory  to  the  true  intent  and  meaning  of  the 
old  oath.      The  legislature  cannot  have  required  of  an  im- 
porter, that  he  shall  swear  to  two  facts  in  all  cases,  one  of 
which  is  wholly  immaterial  in  all,  and  would  be  wholly  un- 
true in  many  cases.      Now,  the  36th  section  of  the  act  of 
n99|  ch.    128,  in  explicit  terms  requires  the   importer   to 
make  oath,  that  the  invoice  of  the  goods  produced  at  the  cus- 
tom house,  '<  contains  a  just  and  true  account  of  the  cost 
thereof^  including  all  charges ; "  and  that  the  invoice  is  a  true 
and  genuine  invoice.     And  yet  the  argument  supposes,  that 
the  act  of  1818,  requires,  that  the  importer  should  make  oath, 
that  the  same  invoice  <<  exhibits  the  true  value  of  the  same 
goods,"  which  ''  true  value  "  is  interpreted  to  be  the  common 
market  price  of  the  goods,  which  in  many  instances  must  be 
difierent  from  the  actual  cost  of  the  goods  to  the  importer. 
Surely  the  legislature  cannot  be  presumed  to  authorize,  much 
less  to  require,  any  person  to  commit  a  solemn  perjury. 
The  words  "  true  value  "  must,  therefore,  be  interpreted  in  a 
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sense  consistent  with  ^'  actual  cost ;"  and  the  new  oath  can 
mean  no  more  than  a  more'  solemn  and  direct  asseveration, 
to  cut  short  any  mental  evasions  or  reserves^  that  the  actual 
cost  in  the  invoice  is  the  true  cost  or  price  at  which  the  goods 
were  purchased  by  the  importer.  The  original  and  supple-* 
mentary  oaths  would  then  be  perfectly  consistent  in  all  ca- 
ses; and  the  proceedings  would  exactly  coincide  with  the 
apparent  intent  of  the  9th  section  of  the  act,  for  the  apprai- 
sers would  in  the  cases  referred  to  them,  pursuing  the  general 
policy  of  the  act,  appraise  the  goods  at "  the  true  value  there- 
of, when  purchased  "  by  the  importer^  "  at  the  place  or  places 
from  whence  the  same  were  imported."  The  8th  section, 
in  my  judgment,  confirms  this  construction  of  the  act ;  for  it 
provides  for  cases,  where  the  manufacturer  is  the  importer, 
and  in  such  cases  substitutes  in  the  oath  the  "  current  value  " 
of  the  goods  at  the  place  of  the  manufacture  for  the  "  actual 
cost."  Surely,  if  the  legislature  had  intended  the  '<  current 
vahe  "  to  be  in  all  cases  the  rule,  it  would  not  have  provided 
for  this  as  an  excepted  class.  The  <<  true  value  "  of  goods  in 
this  predicament  may  well  be  deemed  the  ^'  current  value  '^ 
of  them  to  the  importer ;  since  in  the  language  of  the  act,  it 
is  the  same  '^  as  he  would  have  received,  if  the  same  had 
been  there  sold  in  the  usual  course  of  trade;"  and  if  so  sold, 
the  "  current  value  "  to  the  purchaser,  would  have  been  the 
"  actual  cost"  or  <*  true  value  "  of  his  purchase.  The  11th 
section  does  not,  in  the  slightest  degree,  impair  the  construc- 
tion, which  I  have  already  asserted.  Upon  that  section  I 
shall  have  occasion  more  particularly  to  comment ;  at  pre- 
sent it  is  sufficient  to  say,  that  it  is  manifest,  that  the  '^  cor- 
rect and  regular  invoices  according  to  law,"  alluded  to  in 
that  section^  are  such  as  contain  the  <<  actual  cost "  of  the 
goods ;  and  that  the  provisions  of  that  section  are  addressed, 
as  the  13th  section  in  terms  declares,  <<  to  the  case  of  fraudu- 
lent invoices." 

My  judgment  accordingly  is,  that  the  act  of  1818  has  not 
34» 
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dianged  the  basis  of  the  valuationi  by  which  duties  are  to  be 
estimated ;  and  that  it  is  still  the  dut^  of  the  importer  to  make 
out  his  original  invoices  according  to  the  '<  actual  cost"  of 
his  purchase ;  and  it  is  still  the  duty  of  the  collector  in  cases 
of  bona  Jidt  invoices  to  compute  the  duties  by  that  standard^ 
pursuant  to  the  4th  section  of  the  act  of  1818.  It  is  only 
where  such  invoices  are  not  produced,  or  if  produced  are 
infected  with  the  suspicion  of  fraud ;  or  where,  as  in  cases  of 
damaged  or  wrecked  goods  or  of  goods  imported  by  the  ma«- 
nufacturer,  this  basis  becomes  inapplicable,  that  the  collector 
is  at  liberty  to  direct  an  appraisement.  And  it  is  obvious, 
that  upon  such  appraisements  the  object  is  to  arrive  at  the 
same  result,  viz.  the  ^^  actual  cost "  by  the  only  means  with- 
in the  reach  of  the  law,  the  ascertainment  of  the  '^  true  va- 
lue "  at  the  place  of  exportation. 

Having  disposed  of  this  point,  which  was  the  more  neces- 
rsary  to  be  fully  considered,  because  it  was  pressed  with  great 
•earnestness  at  the  bar,  and  was  asserted  to  have  occasioned 
:great  inconveniences  from  a  diversity  of  opinion  and  prac* 
tice,  it  remains  to  consider  th6  question,  on  which  the  cause 
mainly  iunges,  as  to  the  conclusiveness  of  the  appmisement 
when  rightfully  made.  And  I  think  it  may  be  taken  as  con* 
ceded,  or  at  least  as  not  denied,  that  the  appraisement  is  con- 
clusive of  the  value  in  cases  of  damage,  wreck,  and  non-pro- 
duction of  the  original  invoices,  and  indeed  in  all  the  cases 
arising  under  the  act,  excepting  those  provided  for  in  the 
11th  section.  That  section  declares,  '<  that  whenever  in  the 
opinion  of  tlie  collector,  there  shall  be  just  grounds  to  sus- 
pect, that  goods,  &c  subject  to  an  ad  valorem  duty,  and  im- 
ported into  his  district,  have  been  invoiced  below  the  trut 
value  of  such  goods,  <&c.  in  their  actual  state  of  manufacture 
•at  the  place,  from  which  they  were  imported,  such  collector 
fsholl  direct  them  to  be  appraised  in  the  manner  prescribed 
:by  the  ninth  section  of  this  act;  and  if  the  value  at  which 
they  shall  be  appraised  shall  exceed  by  twenty-five  per  cent 
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the  inyoice  prices  thereof,  then  in  Addition  to  the  ten  or 
twenty  per  cent,  as  the  same  may  be  upon  correct  and  re» 
galar  invoices  according  to  law,  there  shall  be  added  fifty  per- 
cent, on  the  appraised  value,  on  whidi  aggregate  amount  the 
duties  an  such  goods,  tfc.  shaU  be  estimated^^^  It  is  clear,  as 
has  been  already  stated,  that  this  section  applies  only  to  cases 
of  fraudulent  invoices,  and  is  designed  to  operate  as  a  penal- 
ty for  meditated  deception.  And  I  accede  to  the  argument 
at  the  bar,  that  it  was  never  designed  to  be  applied,  unless 
in  cases,  where  the  collector  himself,  exercising  his  own  judg^ 
ment  honestly  and  carefully^  does  entertain  the  opinion,  that 
there  are  just  grounds  of  suspicion,  that  the  invoice  b  below 
the  true  cost.  The  law  has  intrusted  him  with  a  high  discre- 
tion on  this  subject,  which  he  is  not  at  liberty  to  waive  or  to 
surrender  to  other  persons,  however  respectable  they  may 
be;  and  considering  the  serious  nature  of  the  imputation 
and  the  penal  effects,  which  the  appraisement  may  involve, 
the  merchant  has  a  right  to  claim,  that  the  collector  shall  not, 
without  satisfactory  mquiry  on  his  own  part,  direct  it  to  be 
made.^  The  collector  has  a  right  to  get  information  from  any 
quarter  he  may  please ;  but  he  must  at  last  act,  not  on  the 
suspicion  of  others,  but  on  his  own,  under  the  just  responsi- 
bility of  his  official  character.  I  accede,  also,  to  tlie  doctrine, 
that  the  appraisers  have  nothing  to  do  with  the  classification 
of  the  goods,  whether  liable  to  the  addition  of  the  ten  or 
twenty  per  cent. ;  or,  whether  included  in  one  or  another 
description  of  ad  vahretn  duties ;  their  duty  is  simply  to  as* 
certain  and  report  the  value  of  the  goods,  and  this  done,  they 
are  Jimeti  officio.  But  it  does  not  appear  to  me,  that  either 
of  these  concessions  change  the  posture  of  this  case*  I  can* 
not  perceive  any  construction  of  the  act,  which  does  not  ab* 
solutely  require,  that  the  appraisement,  when  rightfully  made^ 
shall  be  conclusive.  The  more  the  provision  is  fenced  round 
and  guarded  to  prevent  abuses  in  the  exercise  of  the  power, 
the  more  it  shows  the  opinion  of  the  legislature,  that  the 
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party  had  no  other  remedy.  Of  what  practical  use  would  it 
be  to  require  such  formal  appraisements,  if,  after  all,  they 
could  always  be  revised  and  overturned  at  the  will  of  the  im- 
porter ?  How  are  we  to  get  over  the  positive  declaration  of 
the  legislature,  that  the  duties  shall  be  estimated  upon  the  ap* 
praised  value,  with  the  addition  of  50  per  cent,  if  it  exceed 
the  invoice  value  by  25  per  cent ;  if  by  less  than  25  per 
cent.,  then  that  "  such  appraised  value  shaU  be  considered 
the  true  value  of  the  goods,  upon  which  the  duty  is  to  be  es- 
timated ?"  If  the  appraised  value  shall  be  less  than  the  in- 
voice value,  then  that  "  the  duty  shaU  be  charged  in  the  in- 
voice value,  in  the  same  manner  as  if  no  appraisement  had 
been  made  (3)?"  It  appears  to  me,  that  when  the  legislature 
has  specified  a  particular  mode  of  estimating. the  duties  in 
any  case,  that  excludes  any  other  mode  of  estimating  them. 
Upon  any  other  principle  of  interpretation  it  might  be  con- 
tended, that  the  invoice  value  even  upon  bona  fide  importa- 
tions admitted  to  entry  is  not  conclusive  as  to  the  computa- 
tion of  duties.  The  court  has  been  referred  to  the  45th  sec- 
tion of  the  revenue  act  of  1799,  (ch.  128,)  as  containing  an 
analogous  provision,  not  conclusive^  for  the  estimation  of  du- 
ties by  the  collector,  upon  what  he  may  deem  an  excess  of 
sea  stores.  The  clause  does  not  strike  me  in  that  light.  I 
think  the  manifest  intent  of  that  enactment  is  to  give  the  col- 
lector a  right  to  estimate  the  amount  of  duties  upon  such  ex- 
cess, and  that  his  decision  is  conclusive. 

Upon  the  whole,  I  am  of  opinion  that  an  appraisement  re- 
gularly made  under  the  act  of  1818,  is  conclusive  upon  the 
duty  and  value  of  the  goods ;  and  that  no  evidence  can  be 
admitted  at  the  trial  to  show,  that  this  is  not  the  '^  actual 
cost,"  "  prime  cost,"  or  "  true  value,"  as  it  is  variously 
phrased  in  the  statutes  on  this  subject. 

But  it  is  said,  that  supposing   the   appraisement|  if  re- 


(3)  Act  of  1818,  ch.  74,  §  11  aod  12. 
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gularly  made  according  to  law,  would  be  conclusive,  and 
under  such  circumstances  the  evidence  of  the  original  cost 
was  properly  rejected ;  yet  the  direction  of  the  district  Judge, 
as  to  the  sufficiency  of  the  evidence  to  maintain  the  action 
for  the  duties  claimed  by  the  United  States,  was  wrong  for 
two  reasons.  The  first  is,  because  the  evidence  demon- 
strates, that  the  collector  did  not  in  fact  suspect,  or  exercise 
any  judgment,  whether  there  was  any  just  grounds  to  sus- 
pect, that  the'  invoice  produced  by  the  importer  was  fraudu- 
lent or  undervalued.  The  second  is,  because  the  appraisers 
had  in  fact  prejudged  the  case,  before  they  were  appointed 
to  make  the  aj^yraisement ;  and  thus  the  impartial  judgment 
contemplated  by  law  was  not  and  could  not  be  obtained. 

I  confess,  that  these  constitute  the  principal  difficulties, 
which  I  have  felt  in  the  consideration  of  this  record.  That 
what  was  done  in  this  particular  case  did  not  result  from  any 
intended  omission  of  duty  on  the  part  of  the  collector  was 
admitted  at  the  argument,  and  could  not  be  doubted  by  any 
persons  acquainted  with  his  high  and  honorable  character.  If 
there  has  been  any  error,  it  is  an  unintentional  error  in  the 
construction  of  the  law,  and  in  the  general  practice  under  it. 
And  I  must  say,  that  the  collector  has  acted  under  a  mistake, 
if  he  ever  has  ordered  an  appraisement,  where  he  did  not 
personally  entertain  the  opinion,  that  there  were  just  grounds 
of  suspicion,  that  the  invoice  of  the  goods  was  below  the  cost. 
I  think  he  has  no  authority  under  the  Uth  section  of  the  act, 
to  order  an  appraisement,  unless  he  honestly  entertains  such 
an  opinion  ;  and  so  fax  from  its  being  his  duty  to  be  governed, 
as  a  proceeding  of  course,  by  the  opinions  of  others  in  this  re- 
spect, it  is  his  duty  to  exercise  his  own  judgment,  and  to  re- 
gard the  opinions  of  others,  no  farther  than  their  knowledge 
and  skill  entitle  them  to  weight  in  forming  that  judgment.  I 
admit,  also,  that  the  practice  of  allowing  the  government  ap- 
praisers to  examine  the  invoices  of  the  goods  for  the  purpose 
of  reporting  their  judgment  on  the  case,  before  any  appraise- 
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tute,  those  being  the  descriptive  wordis  of  the  enactment  It 
has  been  often  asserted  in  this  court,  that  the  clause  is  not 
confined  to  goods,  &c  liaUe  to  duties ;  bat  extends  to  all 
goods,  &C.  whether  taxed  or  free. 

It  cannot  be  doubted,  that  money,  and  of  course  foreign 
coin,  falls  within  the  description  of  <^  goods  "  at  commoo  law ; 
and  a  legacy  of  ^*  goods,"  would  ex  vi  Urmim  carry  money, 
or  coin,  unless  that  construction  were  repelled  by  the  con- 
text.    And  coin,  dollars  and  bullion  are  conoidered  in  com- 
mercial transactions  as  '^  goods  and  merchandize,"  and  may 
be  insured  as  such  in  a  policy  of  insurance  (1).    In  point  of 
fact,  too,  dollars  are  often  imported  as  '^  wares  and  merchan- 
dize," that  is  to  say,  as  property,  not  to  pass  merely  as  curren- 
cy, but  to  be  bought  and  sold  as  a  marketable  commodity  at 
varying  prices.  Unless,  therefore,  there  is  something  in  the  c<mi- 
text  of  the  statute  from  which  it  oblu  be  inferred  tbat  the 
legislature  did  not  use  the  words  in  their  ordinary  import,  I 
think  I  am  bound  to  interpret  them  in  tbat  sense.     Nothing 
of  this  nature  has  been  attempted  to  be  shown  in  the  argu- 
ment ;  and  it  is  not  for  the  court  to  act  upon  mere  private 
conjecture.    If  the  practice  had  uniformly  been  to  allow  the 
landing  of  dollars  without  an  entry  and  permit  at  the  custom 
house,  that  practice  would  have  gone  a  great  way  towards 
giving  a  narrower  construction  to  the  act.    But  no  general 
practice  to  this  effect  has  prevailed ;  and  of  late  years  the 
custom  house  officers  are  understood  uniformly  to  require  an 
entry  and  permit.    And  there  seems  sound  reason  for  the 
requisition.    The  leading   object  of  the  legislature  was  to 
suppress  smuggling ;  and  it  is  easy  to  perceive,  that  there  is 
just  as  much  danger  of  imposition  and  fraud  in  allowing  a  por- 
tion of  the  cargo  consisting  of  dollars  to  be  removed  without 
the  inspection  and  direction  of  the  officers  of  the  customs,  as 
any  other  goods  not  liable  to  duties.    I  feel  myself  con- 
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straiDed  therefore  to  adhere  to  the  letter  of  the  statute,  and 

to  pronounce  that  the  forfeiture  ki  established  in  eTidence. 

The  decree  cf  the  District  Court  is  affirmed  with  costs. 


UiriTSD  States  9.  Thx  scrookxr   La   Jeune   Evobkix,  Raibavo   akd 
Labatut,  claimants. 

Ira  foreign  claimant  of  a  yesiel  seized  for  being  engaged  in  the  siaTe  trade, 
sets  np  a  title  derived  firom  American  owners,  he  must  giye  affirmative 
evidence,  that  the  case  has  no  admixture  of  American  property. 

Whenever  property  is  brought  into  a  court  of  admiralty  for  adjudication, 
apoa  a  seiznie  for  a  forfeiture,  or  other  cause  cognizable  there,  the  prop* 
erty  is,  in  contemplation  of  law,  in  the  custody  of  the  court,  and  cannot 
be  withdrawn  from  its  possession  but  by  some  person,  who  shall  establish 
a  title  to  receive  it* 

A  right  of  seizure  may  exist  on  the  high  seas  independently  of  any  right  of 
search. 

The.  lawfulness  or  unlawfulness  of  the  mode  by  which  evidence  is  obtained, 
does  not  alleet  its  admissibility  in  a  court  of  law. 

The  African  slave  trade,  abstractly  considered,  is  inconsistent  with  the  law 
of  nations ;  and  a  claim  founded  upon  it,  may  be  repelled  in  any  court, 
where  it  is  asserted,  unless  the  trade  be  legalized  by  the  nation  to  which 
the  claimant  belongs. 

This  was  a  libel  against 'the  schooner  La  Jeune  Eugenie 
for  being  engaged  in  the  slave  trade.  By  an  act  passed 
by  the^  Congress  of  the  United  States  on  the  2d  of 
March,  1807^  the  importation  of  slaves  into  any  port  of 
the  United  States  was  prohibited  after  the  1st  of  June 
1808;  the  time  limited  by  the  constitution  of  the  United 
States,  beyond  which  slaves  could  not  be  imported.  By  this 
act  the  President  was  also  authorized  to  employ  armed  ves- 
sels to  cruise  on  any  part  of  the  coast,  where  he  might  judge 
attempts  would  be  made  to  violate  the  act^  and  to  instruct 
the  commanders  of  armed  vessels  to  seize,  and  to  bring  in, 
vessels  found  on  the  high  seas  contravening  the  provisions  of 
the  law.  Previous  acts  had  been  passed  to  prevent  the 
citizens  of  the  United  States,  or  any  resident  within  the 
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United  States,  from  being  engaged  in  the  transportation  of 
ilavet  from  Africa,  or  elsewhere,  to  any  foreign  port. 

By  an  act  passed  on  the  SMHh  of  April,  1818,  in  addition 
to  the  above,  it  is  provided  among  other  things,  that  in  all 
prosecutions  under  this  act  the  defendant  shall  be  holden  to 
prove  that  the  negro,  die.  which  he  shall  be  charged  with 
having  brought  into  the  United  States,  or  with  purchasing, 
holding,  selling,  &c.  was  brought  into  the  United  States  at 
least  five  years  previous  to  the  prosecution,  or  was  not 
brought  in,  holden,  purchased,  or  otherwise  disposed  of, 
contrary  to  the  provisions  of  this  act. 

By  an  act  passed  on  the  3d  of  March,  1819,  the  power  of 
employing  the  armed  ships  of  the  United  States  ^o  seize  and 
bring  into  port  any  vessel,  engaged  in  the  slave  trade  by 
citizens  or  residents  of  the  United  States,  was  continued  in 
the  President.  And  by  this  act  such  vessels,  together  with 
the  goods  and  effects  on  board,  are  to  be  forfeited  and  sold, 
and  the  proceeds  to  be  distributed  in  like  manner,  as  is  pro- 
vided by  law  for  the  distribution  of  prizes  taken  from  an 
enemy,  and  the  officers  and  crew  to  undei^  the  punishment 
inflicted  by  previous  acts. 

On  the  15th  of  May,  1820,  it  was  further  enacted,  that  if 
any  citizen  of  the  United  States,  being  of  the  crew  or  ship's 
company  of  any  foreign  ship  or  vessel,  engaged  in  the  slave 
trade,  or  any  person  whatever,  being  of  the  crew  or  ship's 
company  of  any  ship  or  vessel  owned  in  the  whole,  or  in 
part,  or  navigated  for,  or  in  behalf  of,  any  citizen  or  citizens 
of  the  United  States,  shall  land  from  any  such  ship  or  vessel, 
and  on  any  foreign  shore,  seize  any  negro  or  mulatto,  not 
held  to  service  or  labor  by  the  laws  of  either  of  the  States 
or  Territories  of  the  United  States,  with  intent  to  make  sucli 
negro  or  mulatto  a  slave,  or  shall  decoy  or  forcibly  bring,  or 
carry,  or  shall  receive,  such  negro  or  mulatto  on  board  any 
such  ship  or  vessel  with  intent  as  aforesaid,  such  citizen  or 
person  shall  be  adjudged  a  pirate,  and  on  conviction  shall 
suffer  death. 
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Under  the  authority  of  these  acts,  and  for  the  purpose  of 
more  effectually  enforcing  the  provisions  of  them,  the  public 
armed  schooner  Alligator,  commanded  by  Robert  F.  Stockton, 
Esq.  was  sent  among  other  vessels  to  cruise  on  the  coast  of 
Africa  early  in  the  year  1821.  On  the  17th  of  May  last, 
Captain  Stockton  fell  in  with  the  schooner  La  Jeune  Eugenie 
at  Galenas,  near  Cape  Mount,  on  the  western  coast  of  Africa, 
and  captured  her  on  the  suspicion  of  her  being  engaged  in  the 
ilave  trade ;  she  at  that  time  bearing  the  French  fiag^  and 
having  French  papers.  She  was  brought,  under  the  charge  of 
a  prize  master,  into  the  port  of  Boston,  and  libelled  at  the 
September  Term  of  the  District  Court  next  following,  as  an 
American  vessel  engaged  in  the  slave  trade. 

All  the  regular  ship's  papers,  and  other  documents  relating 
to  the  cargo,  were  found  on  board  of  her.  And  it  appeared 
fropi  her  register  that  she  was  owned  by  Messrs.  Raibaud  and 
liabatut,  residents  at  Basseterre  in  Guadaloupe,  but  was 
built  in  the  United  States.  It  also  appeared  in  evidence  that 
she  was  fitted  out  at  Basseterre  in  the  month  of  February 
next  preceding  her  capture ;  sailed  from  thence,  sometime  in 
the  same  month,  to  St.  Thomas,  and  from  thence  to  the  coast 
of  Africa,  with  the  ostensible  purpose  of  procuring  palm  oil 
and  other  products  of  Africa. 

Wm.  W.  M'Kean,  a  midshipman  on  board  of  the  Alligator, 
and  the  prize  master,  who  brought  the  Eugenie  into  the  port 
of  Boston,  deposed  that  the  Eugenie  had  a  movable  deck, 
that  her  main  hatchway  was  very  large,  and  grated  with 
three  iron  bars,  that  the  water  on  board  was  sufficient  to 
supply  two  hundred  men  for  a  month ;  and  her  provisions, 
including  rice,  enough  for  her  crew  for  a  twelvemonth. 

Joseph  Dickson,  a  seaman  belonging  to  the  Alligator,  de- 
posed, that  the  Eugenie  ,had  a  crew  of  nineteen  persons 
including  boys;  some  of  them  Spaniards  and  some  Italians; 
that  she  had  a  large  supply  of  provisions,  sufficient  for  her 
crew  for  five  months,  and  a  number  of  handcuiis  and  fetters. 
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It  was  also  in  evidence  that  there  was  a  surgeon  attached 
to  the  vessel,  and  a  supply  of  medicines  on  board. 

Henry  Henderson,  a  seaman  belonging  to  another  vessel 
on  the  coast,  which  was  also  captured  by  the  Alligator, 
deposed,  that  he  was  on  shore  at  a  place  called  the  Factory 
four  and  a  half  days,  in  company  with  the  Captain  of  the 
Eugenie.  And  that  he  understood  that  the  Eugenie  was  then 
after  a  cargo  of  slaves.  That  the  captain  had  then  procured 
twenty  or  more,  and  said  that  he  should  have  all  the  slaves 
ready  in  twenty  days  ;  and  Henderson  further  deposed,  that 
he  was  told  by  the  owner  of  the  Factory,  that  the  capUiin 
of  the  Eugenie  was  to  have  850  or  300  slaves ;  and  that 
he  also  heard  the  King's  son  say  the  same  thing. 

All  the  seamen  belonging  to  the  crew  of  the  Eugenie,  who 
were  examined,  deposed,  that  they  had  no  reasons  whatever 
to  suppose,  that  the  vessel  was  engaged  in  the  slave  trade. 

A  claim  was  entered  by  the  Chevalier  de  Valnais  the 
French  consul,  on  behalf  of  the  owners  of  the  Eugenie,  and 
also  a  protest  against  the  seizure  and  judicial  proceedings,  on 
behalf  of  the  French  Government.  A  claim  for  restoration 
of  the  vessel  and  damages  for  her  seizure  and  detention  was 
also  made  by  M.  Alleye  de  Billon,  the  attorney  and  agent 
of  the  owners,  Messrs.  Raibaud  and  Labatut. 

A  pro  forma  decree  in  favor  of  the  chimants  was  render- 
ed in  the  District  Court,  and  the  case  brought  up  by  appeal 
to  the  Circuit  Court  at  the  last  October  Term. 

The  Libel  contains  two  counts.  The  first  alleged,  that 
the  Eugenie  was,  at  the  time  of  the  seizure,  a  vessel  of  the 
United  States,  seized  for  a  contravention  of  the  acts  of  the 
United  States  prohibiting  the  slave  trade.  The  second  al- 
leged, that  the  Eugenie  was  captured  as  prize,  and  at  the 
time  of  the  seizure  was  concerned  and  employed  in  the  slave 
trade,  without  alleging  to  what  nation  she  belonged. 

Messrs.  Blake  and  Webster,  on  behalf  of  the  United  States 
and  of  the  Captors,  contended, 
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Ist.  That  the  Eugenie  was  a  vessel  of  the  United  States. 
It  appeared  from  the  register,  that  she  was  built  in  the 
United  States,  and  no  evidence  being  offered  to  show,  that 
she  had  been  transferred  to  French  citizens  before  the 
passage  of  the  law  of  the  20th  of  April,  1818,  it  was  not  to 
be  presumed,  that  she  was  so  transfened  until  after  that 
time.  That  the  assumption  of  the  French  flag,  and  of 
French  papers,  for  the  purpose  of  evading  the  laws  of  the 
United  States,  had  now  become  so  common,  that  the  courts  of 
the  United  States  would  not  rest  satisfied  with  such  evidence, 
alone,  of  French  ownership.  That  the  act  of  the  20th  of 
April,  1818,  which  threw  the  burden  of  proof  on  the  defend- 
ant to  show,  that  he  had  not  broken  the  laws  of  the  United 
States,  applied  as  well  to  this  case,  as  to  that  of  the  importa- 
tion of  slaves  into  the  United  States.  And  it  therefore  be- 
came necessary  for  the  Claimants  to  show  a  bona  Jide  trans- 
fer of  the  Eugenie  to  French  subjects,  which  could  only  be 
done  by  producing  the  bill  of  $alt. 

2d.  That  it  fully  appeared  from  the  evidence  in  the  case, 
that  this  vessel  was  actually  engaged  in  the  jiave  trade. 

3d.  That  if  the  court  should  be  of  opinion,  that  the  vessel 
was  bona  fide  French  property,  still,  as  it  necessarily  appear- 
ed to  the  court  from  the  investigation  of  the  case,  that  she 
was  engaged  in  the  slave  trade,  the  court  would  take  notice 
of  the  French  ordinances  against  that  traffic,  and  the  ship 
being  rightfully  in  the  possession  of  the  court,  it  would 
refuse  to  deliver  it  up  to  the  claimants,  who  were  precluded 
from  asserting  property  therein,  as  well  by  the  law  of  their 
own  country,  as  by  that  of  this  country. 

4thly.  It  was  contended,  that  the  slave  trade  was  contrary 
to  the  law  of  nations,  as  at  present  understood  and  received; 
and  that  this  court  might  rightfully  condemn  the  Eugenie  for 
an  infraction  of  that  law.  It  was  urged,  that  the  slave  trade 
was  contrary  to  the  law  of  nations,  because  it  was  a  violation 
of  the  law  of  nature,  which  constituted  a  component  part  of 
35* 
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the  law  of  nations.  It  was  not  denied,  that  slavery  might 
under  some  circumstances  have  a  legal  existence :  and  there- 
fore a  trade  in  slaves  might  be  under  these  circumstances 
legal.  But  that  this  traffic  preyed  upon  the  innocent  and 
theyree  to  make  them  slaves  for  no  crime  or  offence.  That 
it  was  merely  a  barbarous,  unauthorized,  private,  piratical 
warfare,  carried  on  against  Africans  to  make  them  tlave$. 

That  it  was  contrary  to  the  law  of  nature,  because  it 
instigated  and  encouraged  the  most  atrocious  crimes  and 
barbarities,  and  presented  an  insurmountable  barrier  to  the 
advancement  of  civilization  and  virtue  in  that  country,  which 
was  its  theatre. 

It  was  further  contended,  that  most  or  all  the  civilized  tur- 
tions  of  the  globe,  had  declared  their  sense  of  the  illegality 
of  this  trade,  by  enacting  laws  to  suppress  it,  and  by  various 
other  public  acts,  treaties,  and  declarations.  And  that  it 
might  now  therefore  be  considered  as  contrary  to  the  con- 
ventional  law  of  nati^ms.  And  to  support  this  ground  the 
various  laws  and  ordinances  of  diflerent  governments  on  this 
subject  were  adverted  to,  and  commented  on,  as  also  the 
various  treaties  between  nations,  and  their  publip  declara- 
tions and  diplomatic  correspondence. 

It  was  finally  contended,  that  this  point  had  been  already 
judicially  decided  ;  and  the  cases  of  the  Fortuna,  1  Dodson, 
81 ;  the  Amedie,  I  Dodson,  84,  note;  the  Donna  Marie, ^I 
Dodson,  91 ;  the  Diana,  1  Dodson,  95  ;  and  the  caae  of  the 
Plattsbui^,  decided  by  Judge  Van  Ness  in  the  district  of  New 
York,  were  here  cited. 

The  counsel  confined  their  argument  solely  to  the  chum 
of  Messra.  Raibaud  and  Labatut ;  and  admitted,  that  a 
diffei^nt  question  might  arise  in  the  case,  if  any  claim  should 
be  presented  in  the  name,  or  on  behalf  of  the  French  Govern- 
ment. 

ffm.  Sullivan,  for  claimants,  [having  made  several  objec- 
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tions  to  the  form  of  the  libel,  and  among  others,  that  it  was 
a  process  on  the  instance  side  of  the  Court,  but  in  the  nature 
of  prizey  and  at  a  time,  when  no  belligerent  rights  could 
come  in  question ;  that  the  evidence  of  the  persons  found  on 
board  had  been  taken  according  to  the  form  of  prize  pro- 
ceedings, and  without  notice  to  any  adverse  claimants;  that 
the  evidence,  thus  irregularly  introduced,  did  not,  and  that  no 
other  evidence  in  the  case  did  prove  La  Jeune  Eugenie  to 
have  been  employed  in  the  slave  trade ;  —  that  the  construc- 
tion of  the  vessel  was  consistent  with  the  mercantile  em*- 
ployment  alleged  by  the  claimants;  —  that  the  casks  on 
board  were  intended  for  the  reception  of  pabn  oil,  which 
was  the  principal  object  of  the  voyage ;  that  the  number  of 
men  was  not  more  than  is  usual  in  the  French  mercantile 
service  ;  that  there  were  no  irons,  no  boilers,  no  preparations 
usually  found,  and  said  to  be  necessary,  in  vessels  intended 
for  transportation  of  slaves ;  —  that  the  alleged  employment 
of  the  vessel  was  absolutely  negatived  by  the  persons,  who 
had  been  found  in  her ;  and  that  the  employment  asserted 
by  the  claimanfs  had  been  established  by  every  one  of  those 
witnesses  :  — that  the  proper  form  of  process  would  have 
been  to  set  forth  an  offence  against  some  law  of  the  Uniied 
States  ;  and  that  it  should  contain  all  such  facts,  and  allega- 
tions, as  would  show  a  case  to  have  arisen,  of  which  this 
court  can  take  cognizance ;  and  that  the  evidence  should 
have  been  presented  according  to  the  forms  in  use,  where  a 
crime  is  alleged  to  have  been  committed,  or  a  forfeiture  to 
have  been  incurred,]  contended  that  this  vessel  not  being 
American,  was  not  subject  to  the  jurisdiction  of  this  court, 
unless  the  Libellants  were  right  in  assuming,  that  the  African 
slave  trade  was  prohibited  by  the  law  of  nations ;  —  and  to 
show,  that  no  such  prohibition  existed,  the  claimants'  counsel 
assumed, 

] .    That  there  is  no  other  principle,  to  which  to  refer 
national  law  in  a  court  having  jurisdiction  of  the  law  of 
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nations,  than  the  assent  of  naiiatis ;  and  that  such  assent  can 
be  known  only  by  custom  or  usage. 

2.  That  as  to  slavery  generally,  or  the  African  slave  trade 
in  particular,  nations  have  expressed  no  opinion,  no  assent, 
which  can  be  noticed  in  a  national  court. 

The  counsel  for  the  claimants,  after  illustrating  these  points 
by  a  course  of  argument  derived  from  historical  events,  pro- 
ceeded : 

There  are  no  principles  applicable  to  this  case,  which  are 
not  sanctioned  by  all  jurists,  and  by  practice  and  custom 
universally  admitted. 

Those,  on  which  the  case  must  be  decided,  are  no  where 
better  expressed,  nor  so  well,  as  by  Sir  W.  Scott  '^  One 
fundamental  principle  of  public  law  is  the  perfect  and  entire 
equality  of  nations ;  and  it  mainly  concerns  the  peace  of 
mankind,  in  their  private  and  politic  capacities,  to  preserve 
this  principle  inviolate." 

The  second  is,  <<  That  all  nations  have  an  equal  right  to 
the  uninterrupted  use  of  the  ocean.  In  places  where  no 
local  authority  exists,  where  the  subjects  of  all  states  meet 
upon  the  footing  of  entire  equality,  and  independence,  no 
one  state,  or  any  of  its  subjects,  has  a  right  to  assume,  or  to 
exercise,  authority  over  the  subjects  of  another.'' 

The  present  Chief  Justice  of  the  United  States,  while 
a  member  of  Congress,  had  occasion  to  consider  some  princi- 
ples applicable  to  this  case. 

<<  The  jurisdiction  of  a  nation  extends  to  the  whole  of  its 
territory,  and  to  its  own  citizens  in  every  part  of  the  world." 

He  quothes  Rutherforth — (2  vol.  p.  180),  <^  the  jurisdiction, 
which  a  civil  society  has  over  the  persons  of  its  members, 
affects  them  immediately,  whether  they  are  within  its  terri- 
tories or  not." 

''  On  the  sea  itself  no  nation  has  any  jurisdiction ;  all  may 
equally  exercise  their  rights." 

<^  No  nation  has  any  jurisdiction  at  sea,  but  over  its  own 
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eitizensi  or  vesseb,  or  offences  against  itself/^  He  cites  to 
this  point,  Rutherforth,  2  voL  488 — 491. 

"  The  right  of  any  nation  to  punish  is  limited,  in  its 
nature,  to  offences  against  the  nation  inflicting  the  punbh- 
ment ;  this  principle  is  believed  to  be  universally  true*" 

Piracy  <<  under  the  law  of  nations,  which  alone  is  punisha- 
ble by  all  nations,  can  only  consist  in  an  act,  which  is  an 
offence  against  all.  No  particular  nation  can  increase,  or 
diminish,  the  list  of  offences,  thus  punishable." 

Principles  no  less  fundamental,  and  asserted  by  all  writers, 
and  sanctioned  by  universal  assent,  are  the  sovereignty  of 
each  state  within  its  own  territories.  And  that  each  nation 
may  regulate  every  itUerior  itUerest  without  giving  offence^ 
and  without  accountability  to  any  other  nation.  The  form 
of  government,  and  mode  of  administration ;  religion  and 
niode  of  worship ;  what  shall  be  deemed  to  be  property,  and 
what  shall  not  be  ;  the  mode  of  acquisition,  possession,  and 
alienation ;  what  acts  shall  be  deemed  crimes,  and  what 
forfeitures  shall  ensue,  are  all  subjects  which  each  nation 
reserves  to  itself. 

The  argument  on  the  part  of  the  libellants  proceeds  on 
some,  or  all  of  these  grounds. 

1.  The  law  of  nations  is  founded  on  the  principles  of 
justice  and  humanity.  This  law  must  forbid  slavery,  because 
slavery  is  inhuman  and  unjust* 

2.  The  law  of  nations,  if  it  does  not  forbid  slavery, 
universally,  forbids  the  African  slave  trade ;  because,  that 
trade  is  unjust,  inhuman,  and  barbarous. 

3.  The  municipal  prohibitory  laws  of  our  own  nation  and 
of  the  nations  of  Europe,  the  recent  negotiations  in  Europe, 
and  the  treaties,  which  have  followed  them,  are  evidence 
that  the  slave  trade  is  illegal  by  the  law  of  nations. 

It  is  insisted,  that  the  slave  trade  has  been  wrong  for  eix 
hundred  years ;  that  it  ought  now  to  be  broken  up,  and  by 
judicial  sentence. 
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If  slavery  is  illegal  by  the  law  of  naiionsy  that  fiskct  will 
appear  by  the  usage  and  customs  of  nations. 

If  it  does  not  appear  from  custom  and  usage,  to  be  so, 
nothing  but  international  treaties  will  show  it  to  be  so. 

At  this  day  there  is  no  one  point  concerning  slaves,  which 
is  international,  unless  it  has  been  made  so  by  treaty. 

As  to  the  possession  of  slaves,  as  a  mere  matter  of  property, 
within  the  territorial  limits  of  different  nations,  such  posses- 
sion, and  use  of  human  beings,  was  never  connected  with 
any  question  of  national  law  until  this  discussion  occur- 
red. 

When  moralists  and  jurists,  whose  works  are  held  to  be 
authorities  on  natural  or  national  law,  have  spoken  of  slavery, 
the  strongest  expression  that  any  of  them  have  used,  is  the 
mere  assertion,  that  no  man  is  by  nature  a  slave.  If  this  be 
so,  and  there  were  custom  to  the  contrary,  it  is  an  assertion, 
which  applies  to  men  individually^  and  to  the  states  of  which 
they  are  members  ;  it  is  not  a  principle,  addressed  to  commu- 
nities, or  states,  collectively. 

If  it  be  one  of  those  just  and  moral  precepts  and  injunc- 
tions, which  is  discoverable  by  the  light  of  reason,  that  no 
man  may  make  his  fellow-being  his  slave,  it  is  one  of  those 
precepts,  or  injunctions,  which  every  man,  and  every  com- 
munity, have  interpreted  and  applied  for  themselves.  What- 
ever the  precept  may  be,  by  whomsoever,  and  wheresoever 
pronounced,  it  has  always  encountered  the  fiict,  that  man- 
kind have  always  been  divided  into  masters  and  slaves. 
Whatever  changes  the  world  and  society  have  undeigone  in 
other  respects,  thus  far  it  has  undergone  none  in  this ;  ex- 
cepting in  some  few  communities,  where  slavery  has  ceased. 

This  lamented  Afbica,  to  which  we  are  now  called  upon 
to  make  retribution  on  claims,  which  have  been  accumulating 
for  ages,  if  she  was  thejirst,  in  time,  in  arts,  in  science,  and 
refinement,  (which  niay  well  be  doubted)  was  also  the  first 
to  show  the  division  of  mankind  into  master  and  slave.     The 
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monuments  of  northern  Africa,  which  have   survived   all^ 
history  and  tradition,  prove  nothing  so  distinctly  as  their  own 
antiquity,  and  that  they  were  raised  by  the  toil  of  slaves. 

The  same  distinction  is  found  among  Jews  and  gentUes ; 
among  Greeks,  and  barbarians ;  among  Romans,  and  stran- 
gers. 

Slavery  ceased  in  Europe  towards  the  middle  of  the 
thirteenth  century  ;  but  from  what  operative  causes,  it  is  not 
necessary  to  examine ;  most  probably  partly  from  the  influ- 
ences of  Christianity,  and  partly  from  political  necessity. 
But  unquestionably  not  from  any  new  discovery,  that  slavery 
was  forbidden  by  any  law,  human,  or  divine.  If  there  had 
been  any  such  positive  prohibition  by  any  law,  by  whatever 
name  it  may  be  distinguished^  this  law  would  have  appeared, 
and  would  have  been  found  in  practice,  at  some  time  before 
the  beginning  of  the  fourteenth  century. 

Modern  slavery  began  on  Portuguese  capital,  protected, 
and  encouraged  by  royal  authority. 

In  England,  now  so  distinguished  in  the  aboUtiatif  no 
question  of  the  legality  of  holding  slaves  a{q)ear8  to  have 
been  raised  ;  but  every  possible  proof  is  found,  that  it  was 
considered  as  on  the  same  footing  as  any  other  commerce* 
Between  the  years  1618  and  1672,  there  were  no  less  than 
four  chartered  companies  to  deal  in  slaves ;  the  last  of  which 
was  dignified  with  the  name  of  the  Royal  African  Company, 
and  had  among  its  subscribers  the  King  of  England,  his  roy- 
al brother,  and  many  persons  of  high  rank  and  quality,  and 
was  founded  on  a  capital  of  110,000^.  a  prodigious  capi- 
tal for  that  time.  From  1688,  till  the  period  of  aboliti<Ni| 
the  trade  has  been  free  and  open  to  all  British  subjects.  As 
lately  as  1750  an  act  was  passed  by  the  English  parliament, 
for  extending,  and  improving  the  trade  to  Africa. 

In  Spain,  the  slave  trade  began  as  early  as  the  year  1500. 
In  1517,  the  Emperor  Charles  V.  granted  a  patent  to  supply 
4000  negroes  annually ;  and  the  carrying  of  negroes  soon 
became  a  branch  of  regular  and  established  commerce. 
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^  The  Goncorrenee  of  the  Emperor  was  obteined  by  that 
difltinguifibed  prelate  Las  Casas.  His  motive  is  stated  to 
hare  b^en  that  the  Indians,  bom  free,  and  who  were  reduced 
to  servitude  hj  conquest,  were  incapable  of  the  toils  which 
were  exacted  of  them ;  while  the  negroeSi  who  vrere  impor- 
ted, were  inured  to  servitude  and  drudgery,  and  would  expe- 
rience no  unfavorable  alteration  of  ciraonstances  by  a 
change  of  masters. 

Don  Onis,  the  Spanish  ambassador,  says,  in  his  letter  to 
Mn  Adams,  secretary  of  state,  (14  May,  1818,)  <«Tbe  intro- 
doction  of  negro  slaves  into  America  was  one  of  the  earliest 
oieasnres  adopted  for  the  improvement  and  prosperity  of 
those  vast  dominions.  This  is  not  to  be  considered  as  having 
originated  slavery,  but  as  materially  alleviating  the  evils  of 
that,  which  already  existed,  in  consequence  of  the  barbaiovs 
practice  of  the  Africans  upon  saving  the  lives  of  a  considera- 
Ue  portion  of  the  captives  in  war^  whom  they  formeriy  put 
to  death.  By  the  introduction  of  this  system,  the  negnM, 
far  from  suffering  additional  evils,  or  being  subjected  while 
in  a  state  of  slavery  to  a  m<Hre  painful  life  than  when  pos* 
sessed  of  freedom  in  their  own  country,  obtraied  the  inesti* 
mable  advantage  of  a  knowledge  of  the  true  God,  and  oi  all 
the  benefits  attendant  on  civilization.'' 

In  France,  the  peopling  of  their  colonies  with  Africans  ap- 
pears to  have  attracted  notice  soon  after  the  traffic  was  dis- 
covered. The  views  taken  by  the  French  government  of 
this  branch  of  commerce  indicate  no  intention  to  break  any 
law  in  pursuing  it ;  nor  any  intimation,  that  any  man,  however 
philosophical,  moral,  or  wise,  had  at  that  time,  nor  at  any 
time  since,  discovered  that  national  law  stood  in  the  way  of 
the  African  traffic,  nor  any  principle  of  any  law,  in  oppositioQ 
to  the  right  of  property  in  slaves. 

Valin,  in  his  coiAmentary,  (vol.  i.  411,)  says  — 

Par  rapport,  a  cee  negres  esdaveSf  dont  la  mMpUeatim 
est  la  source  feconde  dee  richeseee  dee  noi  cohmeSf  k  gmh 
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vemement  a  t<ngaur$  tie  egalemeni  atteniif  a  ioutenir  etprote' 
ger  U  commerce  de  Ouineey  ou  se  fait  h  traite  de  ce$  negret^ 
a  regler  kur  etatj  et  leur  diecipKne  aux  colonies,  et  a  ne  per^ 
mUtre  leur  introduction  dans  le  Royaumey  qu^avtc  precautions 
capahles  Wempecher,  que  Us  colonies  ne  Jussent  prioees  de  leur 
secours. 

la  the  12th  article  of  the  ordonnance  of  1738 — 

It  is  enjoined  on  slave  owners  to  take  care,  that  slayes 
should  be  brought  up,  and  instructed,  in  the  principles,  and 
in  the  exercise  of  the  Roman  Catholic  and  Apostolic  re- 
ligion. 

In  the  United  States,  the  introduction  of  slaves  into  the 
colonies  of  North  America  was  a  natural  consequence  of  the 
traffic.  They  were  introduced  and  held  as  property  with- 
out any  moral  shock ;  and  time  and  circumstances  have,  at 
this  day,  circumscribed  their  existence  to  the  latitudes  in 
our  territory,  within  which,  it  is  said,  the  white  man  cannot 
labor. 

There  is  nothing  to  remark  on  slavery  in  the  United 
States,  but  the  fact,  that  in  all,  and  every  instance,  in  which 
the  blacks  have  been  considered,  spoken  of,  or  referred  to, 
it  has  been  bb  property,  subject  to  all  the  general  and  par- 
ticular provisions,  which  the  respective  states  saw  fit  to  make 
concerning  it 

When  the  national  compact  was  formed,  slaves  were  no 
otherwise  noticed,  than  to  confer  on  the  holders  of  them  cer- 
tain political  privileges  and  immunities; — and  to  limit  the 
power  of  prohibiting  importation  to  a  definite  time.  It  is 
obvious,  that  the  power  over  slaves  was  referred  to  the 
authority,  which  congress  had,  to  regulate  commerce. 

How  much  of  the  apprehension,  that  this  commerce  would 
be  prohibited,  was  referable  to  political  jealousy,  and  how 
much  io  humanity,  it  is  now  unimportant  to  inquire,  since  aU 
are  willing  to  ascribe  the  prohibition  to  the  best  of  motives. 

The  last  view,  which  this  nation  hasOaken  on  the  subject 
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of  the  right  to  hold  bbdt  men  as  slaTes,  is  found  in  that 
memorable  and  long  continued  effort  of  reason  and  thqutnce^ 
which  terminated  in  opening  a  market  for  slaTes  throughout 
that  immense  territory,  which  is  bounded  east  by  the  Missis- 
sippi, and  north  by  the  96th  degree  of  latitude,  and  west  by 
what  the  United  States  may  choose  fot  a  boundary.  Per- 
haps the  land  march  of  a  natire  black  man  of  the  United 
States,  over  hundreds  of  miles,  securely  bound  to  his  fellow 
travellers,  and  they  to  him,  and  repeating  his  painful  steps 
under  the  excitement  of  a  driver's  whip,  does  not  present  so 
shocking  a  spectacle,  as  is  found  in  the  hold  of  an  African 
slave  shipw 

I  have  endeavored  to  show, — That  slavery  is  unknown  to 
the  laws  of  nations  in  any  manner,  since  slavery  was  a  conse- 
quence of  captivity  in  war. 

That  no  moralist,  or  jurist,  who  has  given  any  opinion  on 
slavery,'  has  connected  this  subject  with  national  law. 

That  all  nations  have  uniformly  considered  slaves  as  pren 
ferty,  and  oonBe<pi^)tIy  governed  by  municipal,  or  civil 
laws ; — and  especially  are  they  so  considered  in  each  of  the 
United  States  respectively,  in  which  davery  is  tolerated; 
and  so  admitted  to  be  by  the  government  of  the  United 
States. 

It  is  perfectly  consistent  with  reason,  common  sense,  the 
principles,  on  which  national  law  rests,  and  with  the  practice 
of  all  nations,  that  neither  the  acquisition^  the  manner  ef 
holding,  using,  abusing,  transferring,  or  transportiog  slaves, 
is  either  forbidden,  commanded,  pennilted,  or  recognized  by 
the  law  of  nations; 

Why  should  the  law  of  nations  be  applied  io  this  subject 
of  property  f  any  more  than  to  any  other  ? 

How  does  it  affect  the  safety,  welfere,  industry,  rights,  or 
happiness,  of  any  individual  of  one  nation,  that  the  members 
of  another  nation,  buy  or  sell  on  the  coast  of  Africa,  or  else- 
where, black  men  to  be  held  in  slavery  ?    How  does  it  afiect 
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the  military,  or  naval  power;  the  refources,  the  commerce, 
the  rights,  the  honor,  dignity  or  glory  of  one  sovereignty, 
that  the  subjects  of  another  rfiould  commit  immoralities  and 
crimes,  however  slaking,  vrithin  their  own  territariesy  or 
where  no  one  nation  has  an  exclusive  jurisdiction,  and  every 
nation  a  jurisdiction,  over  its  own  subjects,  mUy  t 

It  is  clear,  that  slavery  itself,  according  to  the  universal 
practice  of  all  nations,  is  forbidden  by  no  law.  The  place, 
in  which  they  are  first  acquired,  and  the  manner  of  trans- 
porting them,  are  merely  circumstances,  connected  with  the 
possession  of  property,  which  men  have  agreed  to  hold  as 
such. 

By  the  law  of  Interior  Africa,  slavery  is  lawful.  It  is  so^ 
and  ever  was  so,  as  hr  as  practice  and  usage  prove  what  the 
law  is.  Frenchmen,  Englishmen,  Dutchmen,  Spaniards, 
Swedes,  Danes,  and  Americans,  may  own  slaves  in  their  own 
territories.  What  is  it,  that  the  law  of  nations  is  supposed 
to  step  in,  and  forbid  ?  It  u  the  traneportation  over  the  At^ 
hmtie ; — that  is,  a  circumstance  connected  with  the  owner-* 
ship  of  a  particular  species  of  property.  All  cruelty,  inhu* 
manity,  barbarity  and  oppression,  are  forbidden  by  the  law 
of  naiure,  everywhere.  But  how  are  the  abominable  acts  of 
the  slave  traffic  distinguishable  by  the  law  of  nations,  from 
the  cruelties,  which  a  planter  on  a  West-India  island,  or  a 
planter  in  a  southern  state,  or  a  negro  driver  employed  to 
stock  the  new  territories,  may  commit  ?  Whatever  the  law 
of  nature,  and  of  conscience,  may  say,  the  law  of  nations  is 
silent. 

There  are  certain  things,  which  are  essential  to  every 
law. 

1.  A  law  must  be  possible. 

2.  It  must  be  of  some  utility. 

3.  It  must  be  just ;  —  that  is,  conformable  to  the  order  and 
nature  of  things,  and  the  constitution  of  man. 

4.  It  must  be  sufficiently  known. 
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5.  I(  must  be  attended  with  proper  tandwtu. 

A  law  against  the  slave  trade  must  be  possible^  usefal^  and 
just.  If  nations  have  made  such  a  law,  or  have  adopted  the 
provision  of  the  law  of  nature  to  this  e%ct,  how  is  it  known 
as  a  law  1  when  and  where  have  nations  promulgated  this 
law  ?  By  their  precepts,  or  by  their  practice  ? 

If  they  have  promulgated  such  law,  under  what  sanction, 
or  penalty  have  they  done  this  ?  Have  they  agreed  to  a  for^^ 
Jeiture  of  property ^  or  to  any  punuhment^  which  each  and 
every  nation  may  impose  and  infiict  1  when  and  where  have 
they  done  this  ? 

If  they  have  made  a  law,  but  have  annexed  no  sanctioDi 
or  penalty,  to  the  breach,  is  it  any  thing  more  than  mere 
recommendation,  prudent  counsel,  which  may  be  taken,  or 
rejected  without  ofience  ? 

Thus  the  matter  of  slavery  stood,  and  continues  to  stand, 
so  far  only  excepted,  as  has  been  affected  by  the  positive 
laws  of  respected  sovereignties,  and  the  diplomatic  inter- 
course at  Vienna  and  Aix-Ia-Cbapelle,  within  the  last  six 
years,  and  by  the  consequences  of  this  intercourse. 

[The  counsel  for  the  claimants  here  went  on  to  remark  upon 
the  measures  taken  in  England  to  effect  the  abolitiba  of 
slavery,  and  on  the  negotiations  by  the  sovereigns  of  Europe.] 

It  is  now  urged  upon  the  court,  that  because  the  sove- 
reigns of  Europe  happened  to  meet,  and  to  converse,  upon 
a  great  moral  evil,  and  came  to  the  conclusion,  that  it  ought, 
iii  some  way,  and  at  some  time,  and  as  soon  as  the  habits 
and  prejudices  of  their  respective  subjects,  would  permit,  to 
be  done  away ;  and  that  to  this  end,  wheh  they  went  home, 
they  would  restrain  their  respective  subjects  accordingly,  the 
law  of  nations  is  changed. —  A  new  chapter  has  been  struck 
off,  and  is  the  law  to  this  court,  and  to  this  nation,  who  bad 
no  part  in  the  conference. 

Suppose  that  the  ministers  at  Vienna  and  Aix-la-Cliapelle 
had  taken  into  consideration  the  frequency,  and  the  enormity 
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of  the  plunderings  and  murders^  practised  upon  travellers, 
who  were  lawfully  employed  in  traversing  Europe,  and  the 
facility,  which  felons  found,  of  escaping  by  crossing  territorial 
lines ;  and  the  confeif  nee  had  produced  new  laws,  and  higher 
penalties  in  each  state;  —  would  robbery  have,  therefore, 
been  made  a  crime  punishable  by  the  law  of  nations  ? 

Suppose  that  the  conferees  had  considered,  whether  it 
would  be  expedient  to  agree  by  convention,  and  positive 
contract,  that  a  robbery,  committed  in  one  sovereignty, 
might  be  punished  in  another,  if  the  felon  were  found  there ; 
and  they  had,  una  voce^  declared,  that  they  never  would,  or 
could,  surrender  the  right  of  administering  their  own  laws  in 
relation  to  their  own  snbjects ;  would  robbery,  nevertheless, 
be  made  a  crime  by  the  law  of  nations  ? 

Lord  Castlereagh  is  of  opinion,  and  has  attempted  to  con- 
vince the  proper  functionaries  of  all  the  states  in  Christen- 
dom, that  mutual  search  and  seizure  are  yet  wanting  in  the 
remedial  process.  Of  that  opinian  hat  been  no  nation,  but 
his  own. 

The  Netherlands,  Portugal,  and  England  are  trying  an 
experiment,  limited  exclusively  to  cases,  where  slaves  are 
found  on  board :  —  no  other  nations  have  agreed  to  this.  Our 
own  and  France,  have  positively  refused  all  accordance  in  such 
measure.  And  both  France  and  the  United  States  have  again 
and  again  most  emphatically  refused  to  permit  their  vessels 
to  be  visited  and  searched  for  slaves,  or  for  any  other  pur- 
pose, in  time  of  peace.  [See  the  report  of  the  Committee 
of  the  House  of  Representatives  in  Congress  on  the  slave 
trade,  Feb.  9,  1821.} 

If  the  law  of  nations  is  silent  on  the  subject  of  slavery,  as 
found  in  jurists,  and  as  found  in  practice  and  custom  among 
sovereigns ;  if  no  treaty,  which  this  court  can  notice,  has  pre* 
scribed  any  rule  on  this  subject ;  if  the  vessel  in  question  was 
French,  and  even  if  she  has  offended  only  against  the  law 
of  France,  yet  the  learned  advocates  insist,  that  this  court 
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has  jurisdiction,  and  may  refuse  restoration  to  the  claimants, 
may  refuse  to  condemn,  and  may  withhold  the  property,  until 
some  better  title  appears ;  that  the  claimant  is  an  actor ^  or 
pjaimifff  and  must  prove  his  case,  and  show  himself  innocent 
of  all  offence,  against  any  law,  but  certainly  against  the  law 
of  his  own  country. 

These  are  new  and  extraordinary  doctrines.  Admitting, 
for  the  present  argument,  that  this  court  has  the  moAt  un- 
qualified power,  that  can  be  exercised  by  any  court  of  the 
law  of  nations,  by  any  court  of  admiralty  and  maritime  ju- 
risdiction ;  still  it  has  no  jurisdiction  over  this  vessel,  let  her 
have  doae  what  she  may. 

The  only  possible  reason,  on  which  the  decision  in  the 
cases  of  the  Amedie  and  the  Fortuna  could  have  rested,  was, 
that  the  courts,  in  which  those  cases  occurred^  had  a  lawful 
jurisdiction  as  prize  courts ;  and  having  it,  the  Lords  of  Ap- 
peals saw  fit  to  notice,  as  a  court  administering  the  law  of 
nations,  their  otvn  municipal  lawy  and  that  of  this  country. 

If  the  Jeune  Eugenie  had  been  brought  in  here  by  a  bet- 
Ugerent  cruizer,  and  this  court  were  trying  questions  on  the 
law  of  prize  of  war,  these  cases  would  require  more  con- 
sideration. 

But  the  case  of  the  Eugenie  is  the  same,  in  all  respects,  as 
though  she  had  been  lying  in  a  port  of  France,  and  had 
been  cut  out  thence  by  the  Alligator,  on  suspicion  that  she 
was  American,  and  liable  to  seizure  for  some  offence  com- 
mitted against  the  United  States. 

[The  case  of  the  St.  Louis,  before  Sir  W.  Scott,  was  here 
commented  on,  as  decisively  settling,  that  the  slave  trade  is 
not  prohibited  by  the  law  of  nations.] 

In  Madrazo  v.  Willis,  3d  Barnewall  &  Alderson,  353,  (in 
1820). 

Mr.  Justice  Bailey  says  —  <^  Although  the  language  used  by 
the  legislature  in  the  statute  referred  to  is  very  strong,  yet 
it  can  only  apply  to  British  subjects,  and  can  only  render 
the  slave  trade  unlawful^  if  carried  on  by  them.    It  cannot 
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apply  in  any  way  to  a  foreigner.  It  is  true  that  if  this 
were  a  trade  contrary  to  the  law  of  nations  a  foreigner 
could  not  maintain  this  action  ;  but  it  is  not ;  and  as  a  Spa- 
niard cannot  be  considered  as  bound  by  the  acts  of  the  legis- 
lature prohibiting  this  trade,  it  would  be  unjust  to  deprive 
him  of  a  remedy  for  the  wrong  which  he  has  sustained." 

Mr.  Justice  Best  says  —  ^<  It  is  impossible  to  say,  that  the 
slave  trade  is  contrary  to  what  may  be  called  the  common 
law  of  nations." 

In  presenting  the  Claimant's  view  of  this  case,  a  justifica- 
tion of  slavery,  or  the  slave  trade,  is  not  intended.  I  concur 
entirely  in  the  views  of  the  Libellant's  counsel  on  these  sub- 
jects ;  and  readily  acknowledge,  that  at  no  time,  nor  on  any 
occasion,  have  the  noble  and  honorable  sentiments,  which 
spring  up  in  cultivated  minds,  been  more  eloquently  and 
ably  impressed,  than  in  this  case. 

As  to  slavery,  generally,  it  is  a  subject  to  be  touched  with 
some  tenderness  in  this  country.  In  our  northern  clime,  we 
do  not  want,  and  cannot  use  slaves.  Slavery  would  have 
ceased  among  us  without  the  aid  of  positive  law.  The  cha- 
racter of  our  industry,  and  our  sentiments  on  civil  rights, 
apart  from  all  moral  and  religious  objection,  would,  long  since, 
have  rendered  such  servitude  among  us  odious  and  intolera- 
ble. It  is  far  otherwise  in  the  south.  Among  the  best  in- 
formed and  most  virtuous  men,  perceptions  of  moral  truths 
often  take  their  character  from  wants  and  necessities. 

A  white  person,  born  and  educated  in  a  community,  where 
the  distinction  between  master  and  slave  has  endured  through 
successive  generations  for  centuries,  would  hardly  discover 
by  the  light  of  reason,  that  slavery,  by  which  he  gets  his 
wealth,  comfort,  and  daily  bread,  is  forbidden  by  the  law  of 
God,  while  he  finds  so  many  human  laws  to  the  contrary. 
He  would  be  startled  to  hear,  that  the  holding  of  negroes 
in  servitude  is  a  foul  stain  on  the  moral  character  of  his 
country. 
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Philosophical  reasoning  is  a  feeble  arm  against  those,  who 
defend  rights  of  property,  which  have  been  long  continued, 
and  frequently,  and  solemnly  admitted.  However  we  may 
deplore  such  a  state  of  society,  who  has  been  able  even  to 
suggest  a  remedy  ?  Let  any  man,  the  most  enlightened  and 
humane,  apply  himself  to  the  study  of  slavery,  and  the 
means  of  ending  it,  and  he  will  find,  that  rights  and  duties 
and  conflicting  necessities  have  cast  him  on  an  ocean,  where 
he  can  take  no  observation  by  day,  and  where  no  beacon 
will  cheer  him,  when  the  day  is  gone.  The  voluntary  ex- 
tension of  slavery,  through  vast,  and  unpeopled  regions,  is  a 
far  diflerent  subject.  And  widely  different  from  either  is 
the  African  traffic. 

Without  stopping  to  inquire  what  nature  has  given,  or  de- 
nied to  the  black  man ;  or  whether  nature  intended  him  for 
the  white  man's  equal  or  the  white  man's  slave  (1),  it  is  the 
highest  honor  of  the  age,  that  all  Christian  states  have  seve^ 
raUy  admitted  the  slave  trade^  to  be  a  sin  of  deepest  dyz, 
—  It  includes,  and  is  the  collective  name  for  all  the  crimes, 
which  moralists  and  lawgivers  have  declared  to  be,  several- 
ly, punishable  with  death.  In  this  dreadful  ein,  the  Christias^ 
rulers  of  the  earth  may  not  hold  themselves  guiltless^  since 
aU  who  can  prevent,  and  who  do  not,  are  justly  said  to  com-- 
mand,  the  offence.  —  It  were  far  better  for  the  honor  of  hu- 
manity, and  for  the  condition  of  Africa,  that  abolition  should 
not  have  been  attempted,  than  to  leave  it,  where  it  is.  To 
what  immediate  cause  are  we  to  refer  the  increased,  and  in- 
creasing horrors  of  the  traffic  ?  —  Why  is  it  that  ^*  human 
beings  are  concealed  in  casks  —  and  sometimes  thrown  into 
the  sea  ? "  —  Why  is  it  that  the  narrow  space  of  a  small  swifts 
sailing  vessel  is  filled  with  living  men,  women  and  children ; 
shut  up,  where  it  is  agony  to  breathe  ;  —  where  the  living, 
the  dying,  and  the  dead,  are  found  in  the  same  fetters ;  and 
where  the  past,  the  present,  and  the  future  must  alternately 
distract  attention. 


(1)  See  <<  Notes  on  Virginia.'' 
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It  is  the  inefficient  attempt  at  abolitioD^  which  is  chargea- 
ble with  these  enormities.  No  half-way  measure  can  be 
justified.  Nations,  having  begun,  are  bound  in  honor  and 
conscience  to  go  on.  It  is  their  solemn  duty  to  declare  the 
slave  trade  an  offence  against  all,  and  punishable  by  all; 
and  to  agree  among  themselves,  that  slave  dealers  on  the 
ocean  are  hastes  htmani  generis.  —  But  even  this  is  not 
enough  ;  — the  means  should  be  found  of  detecting,  and  pun- 
ishing those,  who  stay  at  home,  but  who  furnish  the  capital 
for  the  traffic,  and  who  are  far  more  guilty,  than  the  brutal 
agents,  whom  they  employ.  Such  laws,  such  conventions, 
and  the  aid  of  fleets,  are  alone  competent  to  effect  the  abo- 
lition. 

Surely  it  cannot  be  the  way  to  suppress  this  traffic,  to  ask 
from  a  judidal  tribunal  an  act  of  legislation ;  and  to  pre- 
sume the  assent  and  concurrence  of  all  other  nations,  against 
the  express  and  positive  dissent  of  every  one  of  them. 

It  may  do  for  zealous  and  humane  advocates,  in  the  fer- 
vor of  their  feelings,  to  found  their  arguments  on  the  max- 
im, aut  viam  inveniam,  aut  faciam^  but  they  cannot  expect 
of  any  court  of  the  law  of  nations  to  found  its  judgment 
thereon. 

In  deciding  on  new  and  unprecedented  cases,  some  con- 
rideration  is  due  to  expediency  and  convenience.  At  least 
such  has  been  the  practice  in  the  British  court  of  admiralty. 

By  the  judgment  which  the  libellants  desire  to  have  given, 
in  the  present  state  of  the  world,  the  progress  of  assent  to 
effect  abolition  may  be  seriously  retarded.  The  apprehen- 
sions of  those  cabinets  which  have  resisted  Lord  Castle- 
reagh's  importunities,  may  be  greatly  strengthened.  Visita- 
tion and  search  will  be  legitimated  ;  these  will  be  followed  by 
resistance,  conflict  and  blood ;  by  inflamed  and  exaggerated 
accounts  of  both  parties ;  and  then,  something  of  an  old 
grudge,  or  an  appetite  for  a  new  one,  or  nothing  more  than 
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the  feverish  inquietude  of  peace,  may  bring  the  lamented 
wars  of  interior  Africa  to  the  Atlantic,  and  to  the  shores  of 
all  civilized  nations. 

There  are  some  high  men  in  Europe,  who  do  not  like  our 
political  example ;  nor  the  economy  and  simplicity  of  our 
government ;  nor  our  interior  industry  and  ingenuity ;  nor 
our  external  enterprise  and  commerce ;  nor  the  gradual  ex* 
tension  of  our  limits ;  nor  the  sound  of  our  cannon.  There 
are  many,  who  think  it  would  do  the  old  world  no  evil,  to 
dip  effectually  the  pinions  of  the  new ;  and  all  of  them 
know,  that  a  wrong  done  by  a  public  officer  it  a  wrong  done 
bjf  a  nation,  untU  disavowed. 

But  in  this  coubt,  neither  of  the  counsel  can  believe, 
that  judgment  ever  was,  or  ever  will  be,  rendered  accord- 
ing to  hopes  and  wishes;  nor  according  to  apprehen* 
sions  of  remote,  or  possible  consequences.  T%e  law 
mtut  rule  here,  whatever  may  be  private  opinion.  If  in 
replying,  any  thing  has  been  offered  for  the  Claimants, 
which  does  not  deserve  the  notice  of  the  court,  it  will,  of 
course  be  disregarded.  But,  on  the  other  hand,  I  cannot 
but  consider  no  small  portion  of  what  has  been  urged  for 
the  Libellants,  as  mere  embellishment  of  reasoning ;  —  rhe-* 
torical  fragrance,  which  ascends  to  the  bench  of  justice,  to 
refresh  and  delight,  but  which,  in  obedience  to  the  law  of  its 
nature,  will  escape  and  pass  away  ;  while  that  only,  which  is 
solid  and  tangible,  will  remain  among  the  materials  of  that 
JUDGMENT,  which  our  own  nation,  and  perhaps  the  commu* 
nity  of  nations,  will  regard  with  no  common  interest. 

STORY,  J.  This  is  a  libel  brought  against  the  schooner 
La  Jeune  Eugenie,  which  was  seized  by  Lieut.  Stockton,  on 
the  coast  of  Africa,  for  being  employed  in  the  elave  trade. 
The  allegation  asserts  the  offence  in  two  forms ;  Jiret,  as 
against  the  elave  trade  acts  of  the  United  States ;  and  secondly, 
as  against  the  general  law  of  nations.  A  claim  has  been  given 
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in  by  the  French  Consul,  in  behalf  of  the  CbumanU,  who 
are  subjects  of  France,  resident  in  Basseterre,  in  the  island  of 
Guadaloupe,  as  owners  of  the  schooner;  and  there  is  also  a 
Protest  filed  by  the  French  consul  against  the  jurisdiction  of 
the  courts  upon  the  ground,  that  this  is  a  French  vessel,  owned 
by  French  subjects,  and,  as  such,  ezelusiTely  liable  to  the 
jurisdiction  of  the  French  tribunals,  if  she  shall  turn  out^ 
upon  the  evidence,  to  have  been  engaged  in  thb  disbonorar 
ble  traffic. 

I  am  fuDy  aware  of  the  importance  and  difficulty  of  this 
case,  considered  under  some  of  the  aspects,  in  which  it  has 
been  presented  to  the  court  The  case  has  already,  as  we 
are  informed,  and  truly,  become  the  subject  of  diplomatic 
intercourse  between  our  government  and  that  of  France; 
and  it  is  not,  perhaps,  too  ntuch  magnifying  its  grave  charae- 
tar  to  declare,  that  rarely  can  a  case  come  before  a  court 
of  justice  more  deeply  interesting  to  the  cause  of  general 
jastice  and  humanity,  or  more  likely  to  excite  the  jealonnes 
of  a  foreign  government,  zealous  to  assert  its  own  rights^t 
and,  it  is  to  be  lioped,  not,  in  the  slightest  degree,  reluctant 
to  fulfil  its  own  pKgbted  fiiith  for  the  abolition  of  the  Afrieaa 
Slave  Trade.  Whatever  may  be  my  own  distress  in  being 
catted  upon  to  attend  to  such  weighty  considerations,  and 
whatever  my  solicitude  rightly  to  discharge  my  duty  to  my 
own  eountry,  to  France,  and  to  the  world,  on  the  present  oc* 
casion,  it  cannot  escape  the  attention  of  any  persons,  whi> 
hear  me,  that  a  court  of  justice  in  this  couirtry  has  its  path 
clearly  marked  out  and  defined.  However  delicate  or  pain*-^'' 
ful  may  be  its  predicament,  it  cannot  seek  shelter  under  the 
wmgs  of  executive  authority,  or  bind  up  its  judgment  under 
considerations  of  mere  convenience  or  comity,  or  a  blind 
obedience  to  the  wishes  of  any  sovereign,  or  a  denre  to  ex« 
tinguiah,  what  it  most  justly  deem,  a  tneule  abhorrent  to  the 
great  principles  of  christian  morality,  mercy,  and  humanity. 
It  is  bound  to  administer  the  law,  as  it  finds  it,  fearlessly  and 
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faithfully,  according  to  the  dictates  of  its  own  judgment,  in 
the  hope  at  least,  that  errors  of  law  may  be  corrected  by  a 
higher  tribunal,  and  national  difficulties  may  be  removed  by 
those,  who  hold  the  legislative  and  executive  authorities  of 
the  nation. 

It  appears  from  the  evidence  in  the  case,  that  this  vessel 
is  duly  documented  as  a  French  vessel,  and  that  she  sailed 
on  a  voyage  from  Basseterre  for  the  coast  of  Africa,  and  was 
found  upon  that  coast  by  lieutenant  Stockton,  under  cir- 
cumstances, which  left  no  doubt  on  his  mind  that  she  was 
engaged  in  the  slave  trade.  The  master  and  some  of  the 
principal  officers  were  on  shore  engaged,  as  it  should  seem, 
in  collecting  slaves  at  one  of  the  factories  established  for  this 
purpose.  The  vessel  was  equipped  in  the  manner,  that  is 
usual  for  the  slave  trade.  She  hid  two  guns,  a  false  or  mov- 
able deck,  and  a  large  quantity  of  water  and  provisions,  and 
water  casks,  quite  unusual  in  ordinary  voyages,  and  indispen- 
sable in  this  particular  class  of  voyages.  If  there  are  any 
persons,  who  entertain  doubts  as  to  the  real  destination  and 
employment  of  this  vessel,  I  profess  myself  not  willing  to  be 
included  in  that  number.  Upon  the  evidence  in  the  case  it 
is  irresistibly  estabUshed  to  my  mind,  that  the  sole  purpose 
of  the  voyage  was  a  traffic  in  slaves ;  and  that  the  intention 
was  to  carry  them  from  Africa  to  some  one  of  the  French 
colonies,  and,  in  all  probability,  to  the  port,  in  which  the 
enterprise  originated. 

In  respect  to  the  ownership,  it  has  been  already  stated, 
that  the  vessel  was  sailing  under  the  customary  documents 
of  France,  as  a  French  vessel;  and  certainly  in  ordinary 
cases  these  would  furnish  prima  fade  a  sufficient  proof  that 
the  vessel  was  really  owned  by  the  persons,  whose  names 
appear  upon  the  papers.  In  ordinary  times,  and  under  or- 
dinary circumstances,  when  disguises  are  not  necessary  or 
important  to  doak  an  illegal  enterprise,  or  conceal  a  real 
ownership,  the  ship's  papers  are  adnlitted  to  import,  if  not 
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an  absolute  verity,  at  least  soch  proof,  as  throws  it  upon 
persons,  asserting  a  right  in  cootiadiction  to  them,  to  make 
out  a  dear  title  establishbg  their  fiaJsity.  But  if  the  trade  is 
such,  that  disguises  and  frauds  are  common;  if  it  can  be 
carried  on  only  under  certain  jQags  with  safety  or  success ; 
it  is  certainly .  true,  that  the  mere  iact  of  regular  ship's  pa- 
pers cannot  be  deemed-  entirely  satisfactory  to  any  court 
accustomed  to  know,  how  easily  they  are  procured  by  fraud 
and  imposition  upon  public  oflScers^  and  how  eagerly  they 
are  sought  by  those,  whose  cupidity  for  wealth  is  stimulated 
and  schooled  by  temptations  of  profit,  to  all  manner  of  shifts 
and  contrivances.  Now  upon  the  iace  of  these  very  papers 
it  appears,  that  this  schooner  is  American  built  and  was 
American  owned,  and  that  within  about  two  years  she  was 
naturalized  in  the  French  marine  in  the  port  of  her  depar« 
ture,  and  her  American  title  either  really  or  nominally  di- 
vested. At  this  period  France  and  Portugal  alone,  of  aU  the 
nations  of  Europe,  possessed  the  painful  and  odious  preroga- 
tive of  covering  under  their  flags  a  traffic,  that  all  the  great 
states  of  Europe  bad  concurred  in  condemning  to  infamy. 
And  by  our  own  laws,  which  had  been  long  sedulously  di- 
rected against  it,  it  was  almost  impracticable  for  any  citizen 
to  pursue  the  tmffic  under  the  flag  of  our  own  country,  not 
only  from  the  penalty  of  confiscation  denounoed  against  it^ 
but  from  the  ofience  being  visited  with  capital  punishment, 
as  a  most  detestable  piracy.  Under  such  circumstances,  if 
American  citizens  were  engaged  in  the  traffic,  it  is  manifest, 
that  they  would  conceal  their  interests  under  a  foreign  flag 
and  passports,  and  wear  any  dii^ises,  which  might  fiidlitate 
their  designs,  and  favor  their  escape  from  punishment.  And 
that  such  dii^guises  might  be  cheaply  bought,  and  promptly 
obtained  through  the  instrumentality  of  private  agents  in 
foreign  countries,  who  would  be  ready  to  assume  a  nominal 
ownership,  no  one,  that  has  been  much  acquainted  with  the 
real  business  of  this  commerce,  would  be  inclined  to  doubt 
VOL.  ir.  37 
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or  deny.  Siittng  as  I  do  in  a  court  of  the  law  of  nations^  ac- 
castomed  to  witness,  in  many  shapes,  the  artifices  of  fraud, 
practised  by  those,  whose  interest  lies  in  evading  the  salutary 
restraints  of  the  laws,  I  think,  that  I  should  manifest  a  fifidse 
delicacy  and  unjustifiable  tenderness  for  abstract  maxims,  if 
I  did  not  borrow  somewhat  of  the  experience  of  the  world,  to 
enable  me  to  disentangle  the  network,  which  covers  up  un- 
lawful enterprises.  It  is  too  much  to  ask  a  court  of  justice 
to  shut  its  eyes  against  what  is  passing  in  the  world,  and  to 
affect  an  ignorance,  of  what  every  man  knows ;  to  deal  with 
the  surface  of  causes,  and  pronounce  them  to  be  innocent, 
because  no  stain  is  permitted  to  appear  there,  or  because 
guilt  is  not  ostentatiously  displayed  to  the  first  gkmce.  It 
cannot  be  concealed,  however  humiliating  the  fact  may  be, 
that  American  citizens  are,  and  have  been,  long  engaged  in 
the  African  slave  trade,  and  that  much  of  its  present  malig- 
nity is  owing^to  the  new  stimulus  administered  at  their  hands. 
I  speak  what  the  records  of  this  court  show ;  what  the  re- 
cords of  the  government  show;  what  is  loudly  and  vehe- 
mently complained  of  by  that  foreign  government,  which  is 
so  zealously  enlisted  in  the  cause  of  its  abolition.  Under 
such  circumstances  it  cannot  but  be  supposed,  that  an  Ameri- 
can court  will  have  its  suspicions  alive;  and  that  when  it 
sees,  that  a  vessel,  recently  American,  is  found  in  the  traffic 
under  foreign  papers,  something  more  will  be  necessary  than 
the  mere  formalities  of  those  papers,  to  establish  the  ftct  of 
a  bona  fide  transfer  to  the  ostensible  foreign  owners.  It  is 
doing  no  injustice  to  a  foreign  owner  to  require  in  a  traffic  of 
this  nature,  so  little  reconcilable  with  good  faith  or  sound 
morals,  and  prohibited  by  our  laws,  that  he  should  give  aflir- 
mative  evidence,  that  the  case  has  no  admixture  of  Ameri- 
can interests,  when  he  sets  up  a  title  derived  from  American 
owners.  It  appears  to  me,  that  I  should  impose  no  hardship 
therefore  in  requiring  the  claimants  in  this  case  to  show  the 
bill  of  sale,  by  which  they  acquired  their  title ;  to  give  the 
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names  of  the  American  owners ;  .and  to  establish  to  a  rea* 
sonable  extent,  that  the  transfer  was  for  a  valuable  consider- 
ation. It  is  well  known,  that  a  bill  of  sale  is  the  universal 
instrument^  to  which  courts  of  admiralty  look  to  establish  the 
legal  interests  in  ships  ;  and  this  is  equally  a  part  of  our  own 
law  and  the  law  <^  France.  And  I  take  great  pleasure  in 
citing  from  an  enlightened  authority  a  confirmation  of  this 
doctrine.  <<  It  cannot,"  says  Sir  W.  Scott,  <<  be  considered 
as  any  hardship  upon  the  subjects  of  those  countries,  which 
-still  carry  on  the  slave  trade,  that  it  [the  court]  should  poe» 
sess  such  a  power  [of  inquiring  into  the  real  title  of  the  ship.] 
It  can  be  no  unconstitutional  breach  of  the  law  of  nations  to 
require,  that  when  a  claim  is  offered  on  the  ground,  that  the 
property  bdongs  to  the  subjects  of  a  country,  which  still  per- 
mits this  trade,  the  burthen  of  giving  proof  of  the  property 
should  lie  upon  those,  who  set  it  up,  &c.  It  would  be  a 
monstrous  thing,  were  a  ship,  admitted  to  have  been,  at  one 
time,  British  property,  is  found  engaging  in  this  traffic,  to 
say,  that  however  imperfect  the  documentary  evidence  of 
the  asserted  transfer  may  be,  and  however  startling  the  other 
circumstances  of  the  case,  no  inquiry  shall  be  made  into  the 
real  ownership  (3)." 

Standing,  then,  as  this  cause  does,  I  am  not  satisfied,  that 
the  property  is  owned  as  claimed ;  and  before  it  would  be 
restored,  even  if  all  other  difficulties  were  overcome,  I  rfiould 
feel  myself  bound  to  require  farther  proof  of  proprietary 
interest.  If  there  were  nothing  more  in  the  cause,  I  should 
pass  such  an  order  withQUt  hesitation. 

But  supposing  the  vessel  to  be  estabHshed  to  be  French, 
sailing  under  French  papers,  and  employed  in  the  African 
slave  trade,  the  more  important  question  is,  whether  thb 
court  is  at  liberty  to  entertain  jurisdiction  of  the  cause,  or  is 
bound  to  restore  the  property  without  any  ferther  inquiry, 

(d)  The  Donna  Marianna,  1  Dodson,  91, 92. 
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remitting  the  party  to  the  •domestic  forum.  It  is  contended, 
on  behalf  of  the  i^aintifis,  that  this  court  has  a  right  to  en- 
tertain jurisdiction,  and  is  bound  to  reject  the  claim  of  the 
defendants;  First,  because  the  African  Slave  Trade  is  re- 
pugnant to  the  law  of  nations  ;  Secondly,  because  it  is  pro- 
hibited by  the  municipal  laws  of  France.  On  the  other 
side  it  is  contended,  that  the  trade  is  not  repugnant  to  the 
law  of  nations ;  and  if  prohibited  by  the  laws  of  France,  it 
IB  a  municipal  regulation,  which  the  tribunals  of  France  are 
alone  competent  to  inquire  into  and  punish. 

Before  I  proceed  to  the  consideration  of  these  points,  it 
rosy  be  well  to  dispose  of  one  or  two  preliminary  considera- 
tions, v/hich  have  been  thrown  out  in  the  argument  at  the 
bar,  and  may  assist  us  in  coming  to  a  correct  determination 
as  to  the  duty  of  the  court.  Whenever  property  is  brought 
into  a  Court  of  Admiralty  for  adjudication  upon  a  seizure 
for  a  forfeiture,  or  other  cause  cognizable  there,  the  property 
is,  in  contemplation  of  law,  in  the  custody  of  the  court  and 
cannot  be  withdrawn  from  its  possession,  but  by  some  per- 
son, who  shall  establish  a  title  to  receive  it.  This  is  fa- 
miliarly known  as  a  rule  of  the  Prize  court ;  but  the  princi- 
ple is  not  less  applicable  to  the  Instance  court.  In  a  suit  in 
rem  both  parties  are  actors.  If  the  Libellant  does  not 
make  out  a  title  by  forfeiture  or  otherwise,  it  does  not  fol- 
low, that  the  property  is  removed  from  the  custody  of  the 
court,  or  that  the  Claimant  is  to  receive  it.  It  may  be  true, 
that  the  Libellant  has  failed  to  establish  a  title  of  forfeiture  ; 
and  if  the  Claimant  has  failed  also  in  his  title,  the  court 
would  surrender  its  duty,  if  the  property  was  delivered  up 
to  the  latter.  In  point  of  feet  it  may  turn  out,  that  neither 
party  can  establish  a  title  to  the  property;  and  if  so,  it  will 
remain  in  the  custody  of  the  court,  until  a  lawful  owner  ap- 
pears and  demonstrates  his  title.  If,  for  instance,  upon  a 
seizure  for  a  forfeiture,  no  ground  of  condemnation  should 
appear,  and  yet  the  Claimant  should   found   himself  upon  a 
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tide  grossly  illegal,  or  fraudulent,  or  piratical,  there  cannot 
be  a  doubt,  that  his  claim  must  be  rejected.  "  The  general 
injustice  of  a  daim,"  says  that  very  learned  person,  who 
yet  presides  in  the  High  Court  of  Admiralty,  <'  may  be  the 
subject  of  cognizance  in  a  municipal  court.  A  claim  found- 
ed on  piracy,  or  any  other  act,  which  in  the  general  estima- 
tion oi  mankind,  is  held  to  be  illegal  or  immoral,  might,  I 
presume,  be  rejected  in  any  court  upon  that  ground  alone  (3).'' 
In  the  ordinary  course  of  proceeding,  it  is  certainly,  true  that 
a  decree  of  acquittal  is  followed  by  a  decree  of  restitution, 
but  this  imses  fron>  the  fact,  that  the  title  of  the  claimant 
rarely  becomes  a  matter  of  controversy.  And  this  doctrine 
is  founded  on  a  general  sense  of  justice,  and  for  the  conve* 
nience  of  mankind.  A  court  of  admiralty  is  solicitous  to 
preserve  the  property,  which  falls  into  its  hands,  for  the 
rightful  owner ;  and  if  no  such  person  appears  before  it,  it 
will  keep  it  in  its  custody,  until  such  an  owner  shall  appear. 
It  would  be  roost  mischievous  to  the  whole  community  to 
deliver  over  property  to  a  claimant,  simply  because  he  a»» 
sorts  a  claim,  without  proving  a  title.  The  case  of  salvage 
strongly  illustrates  this  course  of  proceeding.  If  salvage 
be  decreed  in  a  suit  in  rem^  it  ia  paid  out  of  the  proceeds. 
If  it  be  denied,  either  on  general  grounds,  or  as  forfeited  by 
misconduct,  the  property  is  retained  for  the  real  owner ;  and 
it  may  happen,  that  all  the  parties  before  the  court  have  col* 
lusively  instituted  proceedings  in  the  cause  for  the  express 
purpose  of  defrauding  the  real  owner.  Under  such  circum- 
stances, the  court  would  be  bound  to  retain  the  property, 
and  dismiss  all  the  parties  before  it  for  gross  and  fraudulent 
conduct,  visiting  them,  as  far  as  it  could,  with  a  proper  penal- 
ty in  the  shape  of  costs. 

If,  therefore,  it  should  turn  out  in  this  investigation,  that 
Lieut.  Stockton  was  mistaken  in  his  right  of  seizure,  and  the 

(3)  The  Diana.  1  Dodaon,  95, 100. 
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schooner  cannot  be  condemned  for  a  breach  of  our  munici- 
pal Iaw9^  not  having  an  American  ownership,  there  will  still 
remain  a  duty  for  the  court  to  ascertain^  whether  the  vessel 
can  be  restored  to  the  claimants. 

IF^  I  am  right  in  this  view  of  the  nature  and  authority  ot  a 
court  of  admiralty  acting  in  rem,  the  qaestion,  as  to  the  ju- 
risdiction of  this  court  to  make  a  farther  and  final  inquiry  into 
this  cause,  vanishes  ;  and  however  unwelcome  and  perplex- 
ing the  task,  the  court  is  boand  to  sift  to  the  very  bottom 
the  merits  of  the  present  claim. 

Another  objection  of  a  more  general  cftst,  and  itivolving 
more  general  principles,  is,  that  if  this  is  a  French  vessel, 
the  seizure  was  tortious,  and  no  right,  and  consequently  no 
jurisdiction,  over  this  case  can  be  founded  on  a  wrong.  It 
is  said,  that  Lieut.  Stockton  could  only  claim  to  visit  this  ven- 
sel  upon  the  high  seas  upon  the  ground  of  a  right  of  search, 
which  right  never  exists  in  a  time  of  peace,  and  therefore  his 
^seizure  was  founded  on  an  abuse  of  power,  which  cannot 
authorise  an  American  court  to  use  any  evidence  acquired  in 
virtue  of  such  abuse. 

I  am  free  to  admit,  as  a  general  proposition,  that  the  right 
of  visitation  and  search  of  foreign  ships  on  the  high  seas  can 
be  exercised  only  in  time  of  war,  in  virtue  of  a  belligerent 
claim ;  and  that  there  is  no  admitted  principle  or  practice, 
which  justifies  its  exercise  in  times  of  peace.  It  is  unne- 
cessary to  scan  opinions  or  authorities  on  the  subject,  since 
the  point  was  not  controverted  at  the  argument,  and  it  is  no 
part  of  my  duty  to  re-ascend  to  the  source  of  its  origin.  But 
if  from  a  denial  of  a  right  of  visitation  and  search  on  the 
high  seas,  it  is  meant  to  be  concluded,  that  there  exists  no 
right  of  seizure  of  any  vessel  on  the  high  seas,  bearing  a 
foreign  flag,  under  any  circumstances,  I  am  not  ready  to  ad- 
mit the  correctness  of  such  a  conclusion. 

l%e  right  of  visitation  and  search  is,  in  its  nature,  distinct 
froai  a  right  of  seizure.     A  belligerent  cruiser  has  a  right  to 
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search  all  vessels  found  on  the  high  seas,  for  the  purpose  of 
asoertainiog  their  real,  as  well  as  assumed  character,  and 
capturing  the  property  of  its  enemies.  The  exercise  of 
such  a  right,  being  strictly  lawful,  involves  the  cruiser  in  no 
trespass  or  wrong,  entitling  the  party  searched  to  damages,  if 
it  shall  turn  out  upon  examination,  tlmt  there  was  no  ground 
for  the  search,  and  that  the  property  is  in  all  respects  neu* 
tral.  If,  indeed,  upon  such  search,  the  captor  proceeds  to 
capture  the  vessel  as  prize,  and  sends  her  in  for  adjudica- 
tion, and  there  is  no  probable  cause  of  capture,  he  is  liable 
to  responsibility  in  costs  and  damages.  But  this  is  not  for 
the  search,  but  for  the  subsequent  capture;  which,  being 
without  sufficient  reason,  is  treated  as  a  tortious  act,  and  a 
usurpation  of  possession.  It  does  not,  therefore,  by  any 
means  follow,  that  a  right  of  search  jusitfies  a  capture^  so 
that  the  latter  may  not  be  deemed  a  gross  violation  of  the 
rights  of  a  foreign  neutral  ship.  It  is,  indeed,  difficult  to  per-* 
ceive,  how  a  tortious  capture,  jure  belli^  can  clothe  a  party 
with  any  more  rights,  in  any  respect,  either  as  to  evidence, 
or  grounds  of  condemnation,  than  a  tortious  seizure  in  time 
of  peace.  And  the  right  of  search,  as  such,  neither  protects 
nor  aids  a  capture,  if  considered  per  se  the  latter  is  incapable 
of  justification. 

But  a  right  of  seizure  may  exist  on  the  high  seas  inde« 
pendently  of  any  right  of  search,  or  the  protection  from 
damages,  which  that  right  guarantees.  For  instance,  no  one 
can  doubt,  that  vessels  and  property  in  the  possession  of  pi- 
rates may  be  lawfully  seized  on  the  high  seas  by  any  person, 
and  brought  in  for  adjudicatbn*  But  such  a  seizure  is  at  the 
peril  of  the  party.  If  the  property  upon  examination  turns 
out  not  to  be  piratical,  or  piratically  employed,  tlie  seizor  is 
a  trespasser  ab  initio,  and  liable,  as  such,  to  damages ;  and  it 
will  be  no  justification  upon  the  principles  of  general  law, 
that  there  was  probable  cause  of  seizure.  And  yet  no  one 
will  be  hardy  enough  to  contend,  that  the  mere  right  to  seize 


440  MASSACHUSETTS, 


La  Jeuiie  Eugenie. 


property  in  the  posseasioo  of  pirates  on  the  high  seas,  which 
right  eiistfl  as  well  in  peace,  as  in  war,  draws  after  it  a  right 
of  visitation  and  search  of  every  vessel  found  on  the  h^ 
seas,  to  ascertain,  whether  she  be  piratical  or  not,  or  whether 
her  flag  be  assumed  or  genuine.  If  this  example  should  not 
be  thought  unexceptionable,  I  may  be  permitted,  under  the 
sanction  of  that  high  tribunal,  whose  decisions  I  ana  bound 
to  obey,  to  put  one,  that  has  passed  in  rem  judieatem.  It 
is  now  the  settled  doctrine  of  the  Supreme  Court,  that  if  a 
foreign  vessel  has  committed  any  offence  within  the  territo- 
rial jurisdiction  of  another  nation,  by  which  a  forfeiture  is 
incurred,  she  may  be  seized  any  where  upon  the  high  aeas  by 
the  ships  of  the  nation,  against  which  she  has  offended.  And 
it  is  manifest  that,  in  most  cases,  it  cannot  be  ascertained, 
whether  a  ship  descried  on  the  high  seas  be  the  offending  ship 
or  not,  without  actual  search  and  visitation.  Yet  it  has  never 
been  supposed,  that  a  general  right  of  search  grew  out  of 
this  admitted  right  of  seizure.  On  the  contrary,  it  is  the 
general  understanding,  that  the  seizor  visits,  in  such  cases,  at 
his  peril,  and  is  excused  and  justified,  not  by  probable  cause, 
but  by  the  fact,  that  the  seizure  is  followed  by  a  just  con- 
demnation. 

It  appears  to  me,  also,  that  every  nation  has  a  tight  to 
seize  the  property  of  its  own  offending  subjects  on  the  high 
seas,  whenever  it  has  become  subject  to  forfeiture ;  and  it 
cannot,  for  a  moment,  be  admitted,  that  the  fiict,  that  the 
property  is  disguised  under  a  foreign  flag,  or  foreign  papers, 
interposes  a  just  bar  to  the  exercise  of  that  right.  What, 
then,  is  to  be  done  7  If  it  be  said,  that  foreigners  are  not  to 
be  molested  on  the  high  seas,  while  engaged  in  their  own  in- 
nocent and  lawful  trade,  it  is  no  less  true,  that  foreigners  en- 
gaged in  the  fraudulent  cover  of  the  property  of  your  own 
subjects,  and,  in  concert  with  them,  evading  your  own  laws, 
are  not  to  be  protected  in  such  illegal  enterprises.  In  such 
a  case  you  do  not  acquire  a  right  of  search  which  justifies 
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yoar  encroachment  apon  the  private  concerns  of  a  foreign 
^'i^  ghip ;  but  nevertheless,  having  a  right  to  seize  for  breach  of 

u)t!«  your  own  laws,  you  may  seize  at  your  peril ;  and  if  the  case 

i:v  turns  out  to  be  innocent,  you  are  responsible  for  damages; 
r^i.  if  guilty,  you  are  justified  by  the  event.  Unless  such  acorn- 
':ri  I  munity  of  right  be  conceded  to  exist  for  purposes  like  those 
nIi:  alluded  to,  the  ocean  would  become  a  sanctuary  for  all  sorts 
u  of  offences ;  and  evils,  at  least  as  alarming  as  those,  with 

which  we  are  threatened  in  this  case,  would  afflict  the  whole 


li  J::  commercial  world.  It  is  not  lightly  to  be  supposed,  that  any 
nation  would  be  inclined  to  abuse  any  right,  which  it  holds 
in  common  only  with  all  other  nations ;  and  if  it  should 

^  choose,  in  the  wantonness  of  power,  to  abuse  it  to  the  serious 

injury  of  other  nations,  the  same  remedy  would  exist,  and 


^  none  other,  as  for  like  oppressions  practised  within  the  range 

of  its  ordinary  authority. 

As  to  the  other  position,  that  if  there  exists  no  right  of  visH 
tation  and  search,  there  cannot  exist  any  right  to  use  any  evi- 
^.^  dence,  which  may  be  discovered  by  such  search,  I  must  be 

;,^  permitted  to  doubt,  if  that  doctrine,  in  the  full  extent  of  its 

.  meaning,  can  be  supported.     In  the  ordinary  administration 

of  municipal  law  the  right  of  using  evidence  does  not  de^ 
pend,  nor,  as  far  as  I  have  any  recollection,  has  ever  been 
supposed  to  depend  upon  the  lawfulness  or  unlawfulness  of 
the  mode,  by  which  it  is  obtained.  If  it  is  competent  or  per- 
tinent evidence,  and  not  in  its  own  nature  objectionable,  as 
hsiving  been  cieated  by  constraint,  or  oppression,  such  as 
j  confessions  extorted  by  threats  or  fraud,  the  evidence  is  ad- 

missible on  charges  for  the  highest  crimes,  even  though  it  . 
may  have  been  obtained  by  a  trespass  upon  the  person,  or  by 
any  other  forcible  and  illegal  means.  The  law  deliberates 
not  on  the  mode,  by  which  it  has  come  to  the  possession  of 
the  party,  but  on  its  value  in  establishing  itself  as  satisfactory 
proof.  In  many  instances,  and  especially  on  trials  for  crimes, 
evidence  is  often  obtained  from  the  possession  of  the  offender 
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by  force  or  by  contrivances^  which  one  could  not  easily 
reconcile  to  a  delicate  sense  of  propriety,  or  support  upon 
the  foundations  of  municipal  law.  Yet  I  am  not  aware,  that 
such  evidence  has  upon  that  account  ever  been  dismissed  for 
incompetency. 

If  I  am  not  much  misled  in  my  general  recollection,  cases 
of  prize,  which  are  emphatically  under  the  administration 
of  the  law  of  nations,  are  not  exempt  from  the  introduction 
of  evidence  obtained  by  similar  means.  Force  is  there 
sometimes  applied,  and  deception  also,  to  meet  the  contri- 
vances of  fraud,  and  draw  papers  from  the  possession  of  par- 
tiesy  which  may  disclose  the  real  truth  of  the  transactions. 
It  is  matter  of  extreme  doubt  with  me,  whether  any  court  of 
prize  would  feel  itself  at  liberty  to  reject  such  evidence, 
even  though  it  should  be  proved,  that  it  was  obtained  by  a 
personal  trespass,  or  even  by  an  aggravated  constraint.  If, 
independently  of  any  supposed  right  of  search,  a  seizure  be 
made  upon  the  high  seas  in  a  time  of  peace,  and  the  evidence, 
on  which  condemnation  ip  sought,  either  for  a  breach  of 
municipal  or  national  law,  is  obtained  exclusively  from  the 
papers  found  on  board  after  the  seizure ;  yet  if  sufficient  for 
the  purpose  of  condemnation,  it  completely  justifies  the 
seizure.  And  it  does  not  occur  to  my  mind,  what  is  the  ob- 
jection, that  can  legally  be  taken  to  the  admission  of  such 
evidence.  If  these  papers  strip  off  the  ostensible  character 
of  the  property,  and  discover  its  real  ownership,  and  the  case 
be  such,  that  a  nation  is  justified  in  pronouncing  condemna- 
tion, it  seems  not  too  much  to  assert,  that  a  court  of  law  is 
not  bound  to.  tax  its  ingenuity,  to  aid  the  offenders  in  escap- 
ing from  justice.  The  question,  whether  the  seizure  be 
wrongful,  depends  upon  the  real  facts,  and  not  upon  the 
colorable  character  of  the  transaction ;  and  if  the  party 
may  be  lawfully  dispossessed,  when  the  evidence  is  obtained 
aliunde^  it  is  not  very  easy  to  perceive,  why  it  loses  its  force 
by  being  detected  travelling  with  the  very  corpui  deUcii.    If 
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it  be  said,  that  you  cannot  ayail  yourself  of  discoverieB  un- 
lawfully produced,  nor  take  advantage  of  the  consequences 
of  your  own  wrong,  it  may  with  equal  propriety  be  answered, 
that  it  is  the  very  question  in  controversy,  whether  you  are 
in  the  wrong,  and  that  the  evidence,  if  admitted,  establishes 
the  reverse.  And,  at  all  events,  the  maxim  api^ies  with 
equal  force  to  the  other  party,  who,  if  guilty  of  a  public  of- 
fence, ought  not  to  be  permitted  to  take  advantage  of  his 
own  wrong  as  a  ground  for  an  escape  from  the  consequent 
forfeiture.  Whatever  may  be  the  merits  or  demerits  of  the 
particular  parties  before  the  court,  it  seems  to  m^  that  being 
once  in  the  lawful  custody  of  the  thing  and  of  the  evidence, 
the  court  is  bound  to  dispose  of  it  as  the  law,  by  which  it 
is  to  regulate  its  judgment,  requires. 

Nor  do  I  consider  these  principles  at  all  novel  in  the  his- 
tory or  practice  of  jurisprudence,  I  need  not  go  fiEU'ther 
than  to  advert  to  some  of  the  cases,  which  have  been  cited  at 
the  argument  (4),  and  which  I  shall  presently  have  occasion  to 
mention  more  particularly,  to  show,  that  courts  of  justice  do 
not  restrain  themselves  in  the  exercise  of  their  powers  to  the 
mere  case  of  right  made  out  by  the  libellants.  In  those 
cases,  which  I  am  contented,  at  present,  to  consider  merely 
as  cases  of  capture,  the  courts  by  their  solemn  judgment 
established,  that  the  captors  had  no  right  of  condemnation, 
jure  belli;  and  the  cases  were,  so  far  as  one  might  venture 
to  conjecture  from  the  state  of  the  fitcts  presented  in  the 
reports,  so  bare  of  any  probable  cause  of  capture,  that  the 
aiguroent  does  not  attempt  to  fix  any  suspicion  upon  them  of 
a  meditated  violation  of  belligerent  rights.  It  proceeds  upon 
the  sole  ground,  that  the^e  was  an  illegality  in  the  voyage, 
which  justified  a  rejection  of  the  claims,  independently  of 
any  rights  of  war.     And  the  courts  pronounced  for  the  re- 

(4)  The  ForttiDa,  1  Dodson,  81,  The  Donna  Marianna,  1  Dodson,  91. 
The  Dianna,  1  Dodson,  95.  The  Amedie,  1  Acton,  240,  S.  C.  1  Dodson, 
84;  note. 
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jectioD  of  the  claims  accordingly ;  though  but  for  this  special 
ground,  which  was  derived  altogether  from  the  papers  and 
persons  on  board,  the  cases  would  seem  to  have  called  for 
damages  and  costs  against  the  captors.  It  might  have  been 
as  justly  argued  in  those  cases,  as  in  this,  that  the  capture 
was  tortious,  and  that  the  captors  could  not  by  the  right  of 
search  claim  to  obtain,  or  use,  any  evidence,  except  such  as 
appliea  to  the  rights  of  war ;  and  that  evidence  obtained  by 
such  a  capture,  applying^  to  mere  municipal  forfeiture,  was 
taking  advantage  of  a  wrong.  But  it  is  sufficient  for  my 
purpose,  that  the  learned  judges,  who  decided  those  causes, 
did  not  limit  their  doctrine  to  cases,  where  the  capture  was 
justifiable  or  excusable;  but,  on  the  contrary,  from  their 
language  it  is  no  rashness  to  conclude,  that  if  the  capture  had 
been  tortious,  it  would  not,  upon  the  principles  held  by  them, 
have  varied  their  judgment. 

It  may  be,  that  I  am  in  an  error  in  entertaining  these  no- 
tions upon  the  objections  now  under  consideration;  but  I 
should  have  great  reluctance  in  abandoning  them,  unless 
taught  another  doctrine  by  a  tribunal,  which  I  am  bound  im** 
plicitly  to  obey. 

Another  objection  has  been  made  to  the  nature  of  the 
present  proceeding,  as  of  an  anomalous  character ;  and  it  is 
asked,  whether  it  be  a  cause  belonging  to  the  Instance  or 
Prize  side  of  the  court.  I  have  no  inclination  to  look  mi- 
nutely into  these  proceedings,  to  see  if  in  all  respects  they 
are  perfectly  regular  according  to  the  course  of  the  admi- 
ralty ;  but  I  scruple  not  to  declare,  that  in  my  judgment  this 
is  a  mere  civil  proceeding  on  the  Instance  side  of  the  court 
to  enforce  a  supposed  forfeiture;  and  that  it  has  nothii^ 
whatsoever  to  do  with  the  proceedings  of  prize.  Unless, 
therefore,  the  court  can  sustain  the  suit  in  its  former  charac- 
ter, it  will  dismiss  it  from  its  consideration  without  any  re- 
gret, that  it  cannot  entertain  it  for  farther  inquiry.  As  to  that 
supposed  novelty  in  the  proceeding,  so  far  as  the  information 
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prooeeds  for  a  mttnicipftl  forfeitiife  tinder  the  American  laws, 
it  is  in  the  ordinary  form ;  and  bo  far  as  it  seeks  condemna- 
tion upon  the  asserted  infraction  of  the  law  of  nations,  the 
novelty  lies  not  in  the  form  of  proceeding,  bnt  in  the  question 
whether  the  frets  constitute  an  inftaction  of  the  law  of  na- 
tions. In  the  cause  of  the  Diana  (5),  Sir  Wm.  Scott,  in  com- 
menting on  an  analogous  proceeding  for  the  condemnation 
of  a  slave  ship,  did  not  deny  the  competency  of  a  court  of 
civil  jurisdiction  to  adjudicate  upon  a  question  of  this  sort, 
upon  proper  allegations  to  direct  its  inquiries.  If  there  be 
any  right  to  be  asserted  by  the  libellants,  I  am  not  aware, 
that  the  mode,  which  is  here  adopted,  is  in  substance,  how- 
ever it  may  be  in  form,  exceptionable. 

Having  adverted  to  these  preliminary  oonsidemtions,  I  may 
now  be  permitted  to  proceed  to  the  great  points  in  con- 
troversy. 

And  the  first  question  naturally  arising  oat  of  the  asserted 
fticts  is,  whether  the  African  slave  trade  be  prohibited  by 
the  law  of  nations ;  for,  if  it  be  so,  it  will  not,  I  presume,  be 
denied,  that  confiscation  of  the  property  ought  to  fdlow; 
for  that  is  the  proper  penalty  denounced  by  that  law  for  any 
violation  of  its  precepts ;  and  the  same  reasons,  which  en- 
force that  penalty  ordinarily,  apply  with  equal  force  to  em- 
ployment in  this  trade  (6). 

I  shall  take  up  no  time  in  the  examination  of  the  history 
of  slavery,  or  of  the  question,  how  fiir  it  is  consistent  vrith  the 
natural  rights  of  mankind.  That  it  may  have  a  lawful  ex- 
istence, at  least  by  way  of  punishment  for  crimes,  wiU  not 
be  doubted  by  any  persons,  who  admit  the  general  right  of 
society  to  enforce  the  observance  of  its  laws  by  adequate  pe- 
nalties.   That  it  has  existed  in  all  ages  of  the  world,  and 

has  been  tdlerated  by  some,  encouraged  by  others,  and  sanc- 

■  ■"    ■       '  ■  ■» 
(5)  1  Dodson  R.  95--89, 110. 
(0)  The  Fortona,  1  Dodson,  R.  81  $  Madrazo  v.  Willes,  3  Bam.  &  Aid. 
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tioned  by  most,  of  the  enKgfatened  and  cmlized  naticms  of 
the  earth  in  former  ages,  admits  of  no  reasonable  question. 
That  it  has  intecwoven  itself  into  the  municipal  iostitutions 
of  some  countries,  and  forms  the  foundation  of  latge  masses 
of  property  in  a  portion  of  our  own  country,  is  known  to  all 
of  us.  Sitting,  therefore,  in  an  American  court  of  judica- 
ture, I  am  not  permitted  to  deny,  that  under  some  circum- 
stances it  may  hare  a  lawful  existence ;  and  that  the  practice 
may  be  justified  by  the  condition,  or  wants,  of  society,  or 
may  form  a  part  of  the  domestic  policy  of  a  nation.  It  would . 
be  unbecoming  in  me  here  to  assert,  that  the  state  of  slavery 
cannot  have  a  Intimate  existence,  or  that  it  stands  con- 
demned by  the  unequivocal  testimony  of  the  law  of  nations. 
But  this  concession  carries  us  but  a  very  short  distance  to- 
wards the  decision  of  this  cause.  It  is  not,  as  the  learned 
counsel  for  the  government  have  justly  stated,  on  account  of 
the  simple  fact,  that  the  traffic  necessarily  involves  the  en- 
slavement of  human  beings,  that  it  stands  reprehended  by 
the  present  sense  of  nations ;  but  that  it  necessarily  carries 
with  it  a  breach  of  all  the  moral  duties,  of  all  the  maxims  of 
justice,  mercy  and  humanity,  and  of  the  admitted  rights, 
which  independent  christian  nations  now  hold  sacred  in  their 
intercourse  with  each  other.  What  is  the  fact  as  to  the  or- 
dinary, nay,  necessary  course,  of  this  trade  ?  It  begins  in 
corruption,  and  plunder,  and  kidnapping.  It  creates  and  sti- 
ttuhites  unholy  wars  for  the  purpose  of  making  captives.  It 
desolates  whole  villages  and  provinces  for  the  purpose  of 
seizing  the  young,  the  feeUe,  the  defenceless,  and  the  inno- 
cent. It  breaks  down  all  the  ties  of  parent,  and  children, 
and  family,  and  country.  It  shuts  up  all  sympathy  for  hu- 
man suffering  and  sorrows.  It  manacles  the  inoffensive 
females  and  the  starving  infants.  It  forces  the  brave  to 
untimely  death  in  defence  of  their  humble  homes  and 
firesides,  or  drives  them  to  despair  and  self-immolation. 
It  stirs  up  the  w6rst  passions  of  the  human  soul,  darken- 
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ing  the  spirit  of  revenge,  sharpening  the  greediness  of 
avarice,  brutalizing  the  selfish,  envenoming  the  cruel,  fa- 
mishing the  weak,  and  crushing  to  death  the  broken-hteart- 
ed.  This  is  but  the  beginning  of  the  evils.  Before  the 
unhappy  captives  arrive  at  the  destined  market,  where  the 
traffic  ends,  one  quarter  part  at  least  in  the>  ordinary  course 
of  events  perish  in  cold  blood  under  the  inhuman,  or  thought- 
less treatment  of  their  oppressors. 

Strong  as  these  expressions  may  seem,  and  dark  as  is  the 
» coloring  of  this  statement,  it  is  short  of  the  real  calamities 
inflicted  by  this  traffic.  All  the  wars,  that  have  desolated 
Africa  for  the  last  three  centuries,  have  Iiad  their  origin  in 
the  slave  trade.  The  blood  of  thousands  of  her  miserable 
children  has  stained  her  shores,  or  quenched  the  dying  em- 
bers of  her  desolated  towns,  to  glut  the  appetite  of  s]ave 
dealers.  The  ocean  has  received  in  its  deep  and  silent  bo- 
som thousands  more,  who  have  perished  from  disease 'and' 
want  during  their  passage  from  their  native  homes  to  the 
foreign  colonies.  I  speak  not  from  vague  rumors,  or  idle 
tales,  but  from  authentic  documents,  and  the  known  histori- 
cal details  of  the  traffic, — a  traffic,  that  carries  away  at  least 
50,000  persons  annually  from  their  homes  and  their  families, 
and  breaks  the  hearts,  and  buries  the  hopes,  and  extinguishes 
the  happiness  of  more  than  double  that  number  (7).  <^  There 
is,''  as  one  of  the  greatest  of  modem  statesmen  has  declared, 
^<  something  of  horror  in  it,  that  surpasses  all  the  bounds  of 
imagination  (8).'' 

It  is  of  this  traffic,  thus  carried  on,  and  necessarily  carried 
on,  beginning  in  lawless  wars,  and  rapine,  and  kidnapping, 
and  ending  in  disease,  and  death,  and  slavery,  —  it  is  of  this 
traffic  in  the  ag^egate  of  its  accumulated  wrongs,   that  I 

(7)  See  State  Papon  of  Congress  for  1621.  Report  on  the  Slave 
Trade,  9th  February,  1821,  p.  59. 

(8)  Mr.  Pitf  8  Speech  on  the  Slave  Trade,  in  1793. 
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would  ask,  if  it  be  conaiBtent  with  the  law  of  nations  ?  It  it 
not  by  breaking  up  the  elements  of  the  case  into  fragments^ 
and  detaching  them  <Hie  from  another,  that  we  are  to  be 
asked  of  each  separately,  if  the  law  of  nations  prohibits  it* 
We  are  not  to  be  told,  that  war  is  lawful,  and  slavery  lawful, 
and  plunder  lawful,  and  the  taking  away  of  life  is  lawful, 
and  the  selling  of  human  beings  is  lawful.  Assuming  that 
they  are  so  under  circumstances,  it  establishes  nothing.  It 
does  not  advance  one  jot  to  the  support  of  the  proposition, 
that  a  trafiic,  that  involves  them  all,  that  is  unnecessary,  un- 
just, and  inhuman,  is  countenanced  by  the  eternal  law  of  na- 
ture, on  which  rests  the  law  of  nations. 

Now  the  law  of  nations  may  be  deduced,  first,  from  the 
general  principles  of  right  and  justice,  applied  to  the  con* 
corns  of  individuals,  and  thence  to  the  relations  and  duties 
of  nations ;  or,  secondly,  in  things  indifferent  or  question- 
able; from  the  customary  observances  and  recognitions  of 
civilized  nations ;  or,  lastly,  from  the  conventional  or  posi- 
tive Jaw,  that  regulates  the  intercourse  between  states. 
What,  therefore,  tlie  law  of  nations  is,  does  not  rest  upon 
mere  theory,  but  may  be  considered  aa  modified  by  practice, 
or  ascertained  by  the  treaties  of  nations  at  different  peri- 
ods* It  does  not  folbw,  theiefiore,  that  because  a  principle 
cannot  be  found  settled  by  the  consent  or  practice  of  nations 
at  one  time,  it  is  to  be  conduded,  that  at  no  subsequent  pe- 
riod the  principle  can  be  considered  as  incorporated  into  the 
public  code  of  nations.  Nor  is  it  to  be  admitted,  that  no 
principle  bel<»gs  to  the  law  of  nations,  which  is  not  univer- 
sally recognised,  as  such,  by  all  eiviUsed  communities,  or 
even  by  those  constituting,  what  may  be  called,  the  christian 
states  of  Europe.  Some  doctrines,  which  we,  as  well  aa 
Great  Britain,  admit  to  belong  to  the  law  of  nations,  are  of 
but  recent  origin  and  application,  and  have  not,  as  yet,  re- 
ceived any  public  or  general  sanction  in  other  nations;  and 
yet  they  are  founded  in  such  a  just  view  of  the  duties  and 
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rights  of  nations,  belligerent  and  neutral,  that  we  have  not 
hesitated  to  enforce  them  by  the  penalty  of  confiscation. 
There  are  other  doctrines,  again,  which  have  met  the  de- 
cided hostility  of  some  of  the  European  states,  enlightened 
as  well  as  powerfal,  such  as  the  right  of  search  and  the  rule, 
that  free  ships  do  not.  make  free  goods,  which,  nevertlieless, 
both  Great  Britain  and  the  United  States  maintain,  and  in 
my  judgment  with  unanswerable  arguments,  as  settled  rules 
in  the  Law  of  Prize,  and  scruple  not  to  apply  them  to  the 
•ships  of  other  nations.  And  yet,  if  the  general  custom 
of  nations  in  modem  times,  or. even  in  the  present  age,  re- 
cognised an  opposite  doctrine,  it  could  not,  perhaps,  be 
affirmed,  that  that  practice  did  not  constitute  a  part,  or,  at 
least,  a  -modificatidB,  of  the  law  of  nations. 

But  I  think  it  may  be  unequivocally  affirmed,  that  every 
doctrine,  that  may  be  fairly  deduced  by  correct  reasoning 
from  the  rights  and  duties  of  nations,  and  the  nature  of  mo- 
ral obligation,  may  theoretically  be  said  to  exist  in  the  law  of 
nations ;  and  unless  it  be  relaxed  or  waived  by  the  consent 
of  nations,  which  may  be  evidenced  by  their  general  prac- 
tice and  customs,  it  may  be  enforced  by  a  court  of  justice, 
whenever  it  arises  in  judgment.  And  I  may  go  farther  and 
say,  that  no  practice  whatsoever  can  obliterate  the  fundamen* 
tal  distinction  between  right  aad  wrong,  and  that  every  na- 
tion is  at  liberty  to  apply  to  jmother  the  correct  principle, 
whenever  both  nations  by  their  public  acts  recede  from  such 
practice,  and  admit  the  injustice  or  cruelty  of  it. 

Now  in  respect  to  the  African  slave  trade,  such  as  it  has 
Jbeen  described  to  be,  and  in  fact  is,  in  its  origin,  progress, 
and  consummation,  it  cannot  admit  of  serious  question,  that 
it  is  founded  in  a  violation  of  some  of  the  first  principles, 
which  ought  to  govern  nations.  It  is  repugnant  to  the  great 
principles  of  christian  duty,  the  dictates  of  natural  religion, 
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the  obKgatioQs  of  good  ftith  and  morality,  and  the  eternal 
maxiniB  of  sodal  justice.  When  any  trade  can  be  tmly 
said  to  have  these  ingredients,  it  is  impossible,  that  it  can  be 
consistent  with  any  system  of  law,  that  purports  to  rest  on 
the  authority  of  reason  or  revelation.  And  it  is  sufficient 
to  stamp  any  trade  as  interdicted  by  public  law,  when  it  can 
be  jostly  affirmed,  that  it  is  repugnant  to  the  general  princw 
pies  of  justice  and  humanity. 

Now  there  is  scarcely  a  single  maritime  nation  of  Europe, 
that  has  not  in  the  most  significant  terms,  in  the  most  delibe- 
rate and  solemn  conferences,  acts,  or  treaties,  acknowledged 
the  injustice  and  inhumanity  of  this  trade ;  and  pledged  it« 
self  to  promote  its  abolition.  I  need  scarcely  advert  to  the 
conferences  at  Vienna,  at  Aiz-la-CbapeHe,  and  at  London,  on 
this  interesting  subject,  as  they  have  been  cited  at  the  'argu- 
ment of  this  cause,  and  authenticated  by  our  own  governn>ent, 
to  show  what  may  be  emphatically  called  the  sense  of  Eu- 
rope upon  this  pKMnt.  France,  in  particular,  at  the  confe- 
rences at  Vienna,  in  1815,  engaged  to  use  '<  all  the  means  at 
her  disposal,  and  to  ace  in  the  employment  of  these  means 
with  all  the  seal  and  perseverance  due  to  so  great  and  no- 
ble a  cause,"  [the  abolition  of  the  shve  trade.]  And  ac- 
cordingly, in  the  treaty  of  peace  between  her  and  Great 
Britain,  France,  expressing  her  concurrance  without  reserve 
in  the  sentiments  of  his  Britannic  majesty  with  respect  to 
this  traffic,  admits  it  to  be  *<repungant  to  the  principles  of 
natural  justice,  and  of  the  enlightened  age,  in  which  we 
live ;  "  and,  at  a  short  period  afterwards,  the  government  of 
France  informed  the  British  government,  that  it  had  <*  issued 
directions  in  order,  that  on  the  part  of  France  the  traffic  in 
slaves  may  cease  from  the  present  time  everywhere  and  for- 
ever." The  conduct  and  opinions  of  Great  Britain,  ho- 
norably and  sealously,  and  I  may  add,  honestly,  as  she  has 
been  engaged  in  promoting  the  universal  abolition  of  the 
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trade,  are  too  notorious  to  require  a  pointed  enumeration. 
She  has  through  her  Parliament  expressed  her  abhorrence  of 
the  trade  in  the  most  marked  terms,  as  repugnant  to  justice 
and  humanity  ;  she  has  punished  it  as  a  feiony,  when  carried 
on  by  her  subjects ;  and  she  has  recognised  through  her  ju- 
dicial tribunals  the  doctrine,  that  it  is  repugnant  to  the  law 
of  nations.  Our  own  country,  too,  has  firmly  and  earnestly 
pressed  forward  in  the  same  career.  The  trade  has  been 
reprobated  and  punished,  as  far  as  our  authority  extended, 
from  a  very  early  period  of  the  government ;  and  by  a  very 
recent  statute,  to  mark  at  once  its  in&my  and  repugnance  to 
the  law  of  nations,  it  has  been  raised  in  the  catalogue  of  pub- 
lic crimes  to  the  bad  eminence  of  piracy.  I  think,  there* 
fore  that  I  am  justified  in  saying,  that  at  the  present  moment 
the  traflic  is  vindicated  by  bo  nation,  and  is  admitted  by  al- 
most all  commercial  nations  as  incurably  unjust  and  inhu* 
man.  It  appears  to  me,  therefore,  that  in  an  American 
court  of  judicature,  I  am  bound  to  consider  the  trade  an  of- 
fence against  the  universal  law  of  society,  and  in  all  cases, 
where  it  is  not  protected  by  a  foreign  government,  to  deal 
with  it  as  an  offence  carrying  with  it  the  penalty  of  confisca- 
tion. 

And  I  cannot  but  think,  notwithstanding  the  assertion  at 
the  bar  to  the  contrary,  that  this  doctrine  is  neither  novel 
nor  alarming.  That  it  stands  on  principles  of  sound  sense 
and  general  policy,  and,  above  all,  of  moral  justice.  And  I 
confess,  that  I  should  be  somewhat  startled,  if  any  nation, 
sincerely  anxious  for  the  abolition,  and  earnest  in  its  duty, 
should  interpose  its  influenee  to  arrest  its  universal  adoption. 

There  is  an  objection  urged  against  the  doctrine,  which  is 
here  asserted,  that  ought  not  to  be  passed  over  in  silence ; 
and  that  is,  if  the  African  slave  trade  is  repugnant  to  the 
law  of  nations,  no  nation  can  rightfully  permit  its  subjects 
to  carry  it  on,  or  exempt  them  from  obedience  to  that  law ; 
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for  it  18  said,  that  no  nation  can  privilege,  itself  to  commit  a 
crime  against  the  law  of  nations  by  a  mere  municipal  regu- 
lation of  its  own.  In  a  sense  the  proposition  is  true,  but  not 
universally  so.  No  nation  has  a  right  to  infringe  the  law  of 
nations,  so  as  thereby  to  produce  an  injury  to  any  other  na- 
tion. But  if  it  does,  this  is  understood  to  be  an  injury,  not 
against  all  nations,  which  all  are  bound  or  permitted  to  re- 
dress ;  but  which  concerns  alone  the  nation  injured.  The 
independence  of  nations  guarantees  to  each  the  right  of 
guarding  its  own  honor,  and  the  morals  and  interests  of  its 
own  subjects.  No  one  has  a  right  to  sit  in  judgment  gene- 
rally upon  the  actions  of  another ;  at  least  to  the  extent  of 
compelling  its  adherence  to  all  the  principles  of  justice  and 
humanity  in  its  domestic  concerns.  If  a  nation  were  to  vio^ 
late  as  to  its  own  subjects  in  its  domestic  regulation  the 
clearest  principles  of  public  law,  I  do  not  know,  that  that 
law  has  ever  held  them  amenable  to  the  tribunals  of  other 
nations  for  such  conduct*  It  would  be  inconsistent  with  the 
equality  and  sovereignty  of  nations,  which  admit  no  common 
superior.  No  nation  has  ever  yet  pretended  to  be  the  cuMtoi 
morum  of  the  whole  world  ;  and  though  abstractedly  a  par- 
ticular regulation  may  violate  the  law  of  nations,  it  may  some- 
times, in  the  case  of  nations,  be  a  wrong  without  a  remedy. 
Then  how  stands  judicial  authority  on  the  subject  ?  It  ap- 
pears to  me,  speaking  with  fill  possible  deference  for  those, 
who  may  entertain  a  different  opinion,  that  the  case  of  the 
Amedie  (9),  is  directly  in  point ;  and,  unless  the  prindples 
there  stated  can  be  shaken,  they  must  govern  the  case  now 
in  judgment*  Sir  Wm.  Grant,  in  delivering  the  judgment  of 
the  Court  of  Appeals  in  the  Amedie,  after  adverting  to  the 
former  state  of  the  British  law  on  the  subject  of  the  African 
slave  trade,  uses  the  following  language,  which  I  quote  the 
'more  readily,  as  I  know  not,  how  in  so  concise  and  luminous 

(9)  1  Aoton^s  Rep  •  a  C.  1  Dodson  B.  84,  note, 
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a  manaer  to  convey  the  fentimenis,  whieh  on  this  subject  I 
deliberately  entertaiD.  <<  Bot/'  says  that  eminent  jodge,  <<  by 
the  alteration,  which  has  since  taken  place  in  our  law,  the 
question  now  stands  upon  very  different  grounds.  We  do 
now,  and  did  at  the  time  of  this  capture,  take  an  interest  in 
preventii^  that  traffic,  in  which  this  ship  was  engaged.  The 
slave  trade  has  since  been  totally  abolished  in  this  country, 
and  our  legislature  has  declared,  that  the  African  slave  trade 
is  contrary  to  the  prindples  of  justice  and  humanity.  What* 
ever  ofrinion,  as  private  individuals,  we  before  might  have 
entertained  upon  the  nature  of  this  trade,  no  court  of  justice 
could  with  propriety  have  assumed  such  a  position,  as  the 
basis  of  any  of  its  decisions,  whilst  it  was  permitted  by  our 
own  laws.  But  we  do  now  lay  down  as  a  principle,  that 
this  is  a  trade,  which  cannot,  iBibstrectedly  speaking,  be  said 
to  have  a  legitimate  existence.  I  say,  abstractedly  speaking, 
because  we  cannot  legislate  for  other  countries ;  nor  has  this 
country,  a  right  to  control  any  foreign  legislature,  that  may 
think  proper  to  dissent  from  this  doctrine,  and  give  permis* 
sion  to  its  subjects  to  prosecute  this  trade.  We  cannot  cer* 
tainly  compel  the  subjecta  of  other  nations  to  observe  any 
other,  than  the  first  and  generally  received  principles  of  uni- 
versal law.  But  thus  far  we  are  now  entitled  to  act  accord* 
ing  to  our  law,  and  to  hold  that,  jprima  faeUf  the  trade  is 
altogether  ill^l,  and  thus  to  throw  on  a  claimant  the  burthen 
of  proof,  in  order  to  show,  that  by  the  particular  law  of  his 
own  country  he  is  entitled  to  carry  on  this  traffic.  As  the 
case  now  stands,  we  think;  that  no  claimant  can  be  heard  in 
an  application  to  a  court  of  prize  for  the  restoration  of  the 
human  beings  he  carried  unjustly  to  another  country  for  the 
purpose  of  disposing  of  them  as  slaves.  The  consequence 
of  making  such  a  proof  it  is  not  now  necessary  to  determine ; 
but  where  it  cannot  be  made,  the  party  must  be  considered 
to  have  failed  in  establishing  his  asserted  right.     We  are  of 
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opinion,  upon  the  whole,  that  persons  engaged  in  such  a 
trade  cannot,  upon  principles  of  universal  law,  have  a  right 
to  be  heard  upon  a  claim  of  this  nature  tn  ony  oowrtJ^     Such 
is  the  doctrine  sanctioned  by  the  highest  Prise  Court  known 
to  British  jurisprudence.    I  consider  it,  as  the  High  Court 
of  Admiralty  .has  considered  it,  as  establishing  the  principle, 
that  any  trade  contrary  to  the  general  law  of  nations,  although 
not  tending  to,  or  accompanied  with,  any  infnicUon  of  the  bel- 
ligerent rights  of  that  country,  whose  tribunals  are  called  to 
consider  it,  may  subject  the  vessel  employed  in  that  trade  to 
confiscation ;  and  it  matters  not  in  what  stage  of  the  employ- 
ment, whether  in  the  inception  or  the  prosecution,  or  the 
consummation  of  it,  the  vessel  is  arrested  (10).  It  has  been  said, 
that  this  doctrine  first  arose  in  a  case  of  capture,  jure  bettij 
and  was  applied  by  a  Court  of  Prize.     Be  it  so  ;  but  the 
doctrine  is  not  limited  in  its  terms  or  purport  to  cases 
of  this  sort.    The  capture,  as  a  belligerent  capture,  was 
tortious  and  without  any  reasonable  cause ;  and  the  court 
admitted,    that    there    had   been  no    violation  of  bellige-  ^ 
rent  rights.     But  it  applied  the  doctrine  upon  principles  of 
universal  law,  and  asserted,  that  it  might  be  applied  to  a 
claim  of  such  a  nature  tn  any  court.  The  Fortuna  (11),  and  the 
Donna  Marianna  (12),  in  which  the  doctrine  was  followed,  were 
also  cases  of  capture ;  but  although  it  is  pretty  clear,  that 
there  were  some  lurking  doubts  as  to  the  propriety  of  the 
doctrine  in  the  mind  of  the  court,  there  was  not  the  slightest 
attempt  to  place  it  upon  any  ground,  that  limited  it  to  the 
Prize  jurisdiction.    In  the  case  of  the  Diana  (13),  which,  at 
the  interval  of  nearly  a  year  afterwards,  called  again  for  the 
application  of  the  general  doctrine,  no  such  distinction  was 
even  alluded  to,  although  that  was  cleariy,  in  the  judgment 
of  the  court  itself,  a  case  on  the  Instance  side  of  the  court, 


(it))  The  Fortuna,  1  Dodson  R.  81,  85,  86. 

(11)  Id. 

(13)  lDodMnR.91. 

(13)  1  Dodson  E.  95. 
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where  Gondemiiatkm  wai  directly  sooght  on  'an  information 
for  a  forfeiture  for  an  asserted  employment  in  the  slave  trade. 
It  turned  out  upon  the  investigation  of  the  focts,  that  the 
vessel  was  Swedish ;  and^  as  such,  upon  the  supposition,  that 
Sweden  permitted  the  traffic  to  her  subjects,  restitution  was 
decreed.  But  the  court  unequivocally  admitted  the  proprie* 
ty  of  applying  the  doctrine  to  the  case,  if  the  Swedish  law 
were,proved  to  be. deficient.  I  think,  then,  I  stand  firm  upon 
the  position,  that  up  to  the  period  of  these  adjudications,  no 
distinction,  like  that  now  contended  for,  was  in  the  con- 
tempktion  of  the  court ;  and  certainly  no  such  distinction 
can  in  reason  be  applied  to  the  doctrine  in  the  Amedie. 
Whatever,  indeed,  may  be  the  extent  of  the  belligerent 
right  of  search  and  visitation,  it  does  not  authorize  a  subse- 
quent capture,  unless  for  just  cause  of  suspicion  ;  and  if 
the  search  be  in  this  respect  unproductive,  it  cannot  be, 
that  the  capture  is  less  tortious  on  account  of  the  exercise 
of  this  right,  than  it  would  be,  if  no  such  right  existed.  The 
capture  is  just  as  wrongful,  as  a  seizure  in  time  of  peace 
would  be,  and  no  more.  It  violates  the  right  of  the  foreign 
ship  just  as  much  and  no  more,  than  such  a  seizure ;  and 
if,  notwithstanding  such  a  tortious  capture,  the  party  may 
avail  himself  of  a  ground  of  condemnation  for  the  breach  of 
universal  law,  independent  of  belligerent  rights,  he  may,  for 
the  same  reason,  avail  himself  of  it  in  case  of  such  a  tortious 
seizure.  In  truth,  however,  the  law  looks  not  to  niceties  of 
this  sort.  If  for  any  cause,  precedent  or  subsequent,  known 
at  the  beginning  or  known  at  the  end,  the  property  is  con- 
demned, the  party  is  justified  and  retroactively  for  all  purposes 
the  capture,  or  seizure,  or  forcible  possession,  call  it  what 
you  may,  is  deemed  rightful  and  htmafide. 

The  case  of  the  St  Louis  (14),  which  followed  after  a  period 
1 
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of  alii|08t  four  fetrs,  has  been  fMiMBed  upoo  Ibe  attentioo  of 
the  court}  and  certainly  is  entitled  to  the  most  raspoet&l 
and  cautious  examination*  I  will  not  jieid  to  any  peraon  in 
reverence  for  the  pro&Nind  learning  and  talents  of  the  ac- 
complished Judge,  by  whom  that  decision  was  pionoaiioed. 
His  judgments  have  been  justly  the  admiratkm  of  Europe 
and  America ;  and  will  be  read  for  instruction,  fat  beauty  of 
illustration,  for  felicity  of  style,  and  for  unambitioQs,  bot 
l<^ty  principles,  long  jsfter  their  illustrious  author  is  gstbeied 
to  the  fathers,  who  have  enlightened  and  in^Nroved  mankind ; 
as  long  indeed,  in  my  humble  belief,  as  the  common  language 
of  his  and  our  country  shall  indicate  to  mankind  our  com* 
mon  lineage.  Still,  however,  it  is  my  duty,  painful  and  re- 
sponsible as  it  may  be,  and  with  whatever  hesitation  and  bu* 
mility,  when  I  am  led  to  differ  from  other  minds,  with  whidi 
I  have  not  the  least  title  to  be  brought  in  comparison  ;  I  say, 
it  is  my  duty  to  follow  the  dictates  of  my  own  judgment 
in  all  cases,  where  my  judicial  conscience  is  not  already 
bound  by  the  decisions  of  the  highest  appellate  CSourt  of  the 
government,  under  which  I  sit. 

The  case  of  the  St«  Louis  may  be  distinguished  from  that 
before  the  court  in  several  circumstances.  The  seizure  was 
made  at  a  time,  when  no  public  ordinance  of  France  prolub- 
ited  the  slave  trade,  and  before  the  recent  diseusMons  at 
Aix*la-Chapelle..  Upon  the  very  face  of  the  informatbn  the 
vessel  was  admitted  to  be  French,  and  seized  as  such,  and 
condemnation  was  sought  upon  two  grounds,  Jirsty  the  re- 
sistance of  the  right  of  search  of  a  British  cruiser  in  a  time 
of  peace;  and  itcandfy,  because  the  trade  was  contrary  to 
the  laws  of  France  and  the  law  of  nations.  The  whole 
ground,  therefore,  excepting  that  of  forfeiture  under  the  law 
of  nations,  was  removed  from  the  cause,  for  no  such  right  of 
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fl!e«rch  in  point  of  bw  .exi0te4»  and  j)0  anob  Iikir  ^  Fjiao^  in 
point  of  fact  cguBted.  And  it  is  pei:f(^tly  clear  nppn  tk^ 
^  doctrine  of  the  otber  cases  already  cited>  that  jit  vas  nececk 
sary,  that  a  prohibitory  law  of  France  should  concur  with 
the  public  law  of  nations,  before  a  foreign  tribunal  could  ap- 
ply  the  penalty  of  oonfiscation.  The  cause  was  .therefore 
on  its  merits  correctly  decided  in  perfect  harmony  with  tb^ 
former  cases.  But  the  learned  Judge>  in  a  most  jelaborats 
and  masterly  manner,  discusses  the  :generaj  question^  and 
comes  to  the  conclusion,  that  the  African  slave  trade  is  not  a 
crime  against  the  law  of  nations ;  and  that  the  amwe  of  a 
foreign  ship,  engaged  in  that  trade,  although  it  is  prohibited 
by  the  nation,  .to  which  she  belongs,  cannot  be  rightfully 
made  by  a  British  cruiser,  and  that  a  suit  for  condemnation 
of  snch  a  ship  cannot  be  rightfully  maintained  in  a  British 
court* 

The  first  observation,  that  I  am  called  upon  to  make  re- 
specting this  case,  is,  that  I  do  juot  find,  that  the  court  any 
where  a;ttempts  to  distinguish  between  this  and  the  precedii^ 
cases,  by  limiting  the  doctrine  of  rejecting  claims  for  iltegsJ- 
ity  of  traffic  to  cases  of  capture  during  war,  or  sufts  in  the 
Prize  jurisdiction.  Nor  does  it  occur  to  me,  meaning  to 
speak  with  the  greatest  diffidence  of  my  own  judgment,  that  a 
distinction  of  that  nature  would  be  quite  consistent  with  what 
fell  fixMn  the  court  in  the  case  of  the  Diana  (15).  In  the  next 
place,  I  find  myself  utterly  at  a  loss  to  comprehend,  how  the 
fundamental  doctrine  of  the  case  of  the  Amedie,  and  the 
other  cases  already  cited,  that  the  slave  trade,  abstractedly 
speaking,  cannot  have  a  legal  existence,  and  that  it  is  repug- 
nant to  the  principles  of  universal  law,  and  the  law  of  na- 
tions, can  consist  with  the  unequivocal  denial  of  the  same 
doctrine  in  the  case  of  the  St.  Louis.  I  find  myself  driven, 
t  I  ■  I.I—  —  -. 

(15)  lDod0QBR.95. 
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therefore,  to  the  conclusion,  that  the  last  case  is  meant  silent- 
ly to  abandon  and  repudiate  the  whole  doctrine,  on  which 
the  former  cases  rest.  In  this  conflict  of  authority  and  learn- 
ing, of  matured  and  deeply  weighed  decisions,  it  is  no  rash- 
ness to  follow  those,  which  on  the  whole  seem  built  on  the 
most  solid  grounds  of  justice,  public  policy,  and  principle. 
In  the  struggle,  which  my  own  mind  has  undergone  upon  this 
occasion,  I  cannot  escape  from  the  conclusion,  that  the  rea- 
soning of  Sir  William  Grant  has  not  been  overturned,  even 
if  it  should  be  thought  in  any  measure  shaken ;  and  that  if  I 
were  to  adjudge  otherwise,  it  would  be  following  another 
authority  against  the  dictates  of  my  deliberate  judgment. 

And  I  think  I  may  call  in  aid  the  opinion  of  a  court  of 
common  law,  though  perhaps  not,  in  general,  the  best  quali- 
fied court  to  entertain  the  discussion  of  questions  of  national 
law,  to  show,  that  the  doctrine  of  the  former  cases  meets  the 
entire  approbation  of  such  tribunals.  I  allude  to  the  case  of 
Madrazo  o.  Willes  (17),  where,  though  single  expressions  may 
appear  to  militate  with  my  own  views  on  this  subject,  the 
fair  result  of  the  opinions  stands  in  perfect  consistency  with 
the  doctrine  of  the  Amedie. 

But  supposing,  that  the  opinions  already  expressed  by  the 
court  are  as  erroneous,  as  the  counsel  for  the  claimant  con- 
tends them  to  be,  and  that  the  law  of  nations  is  to  be  exclu- 
sively derived  from  the  practice  of  nations,  and  the  practice 
is  in  favor  of  the  African  slave  trade;  still  there  remains 
another  obstacle  to  the  recovery  of  the  property  by  the 
claimants,  which  must  be  displaced  before  his  title  is  unim- 
peachable. And  that  is,  that  the  African  slave  trade  stands 
prohibited  by  the  positive  municipal  regulations  of  France. 
This  has  not  been  denied  at  the  argument,  at  least  to  the  ex- 
tent of  reaching  a  case,  where  the  trade  is  attempted  to  be  ^ 

(16)  3  Bum.  and  Aid.  353;  and  particularly  the  opinion  of  Mr.  Jus, 
tice  Best 
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carried  on  to  a  French  colony,  which  is  exactlj  the  case  be- 
fore the  court,  if  any  slave  voyage  was  intended  by  the  own- 
ers. The  French  ordinance  of  the  8th  of  January,  1817, 
comes  up  to  this  point,  and  purports  to  be  made  in  .execu- 
tion of  the  obligations  by  treaty  to  abolish  the  slave  trade, 
however  inadequate  it  may  be  justly  deemed  for  this  purpose. 
But  I  think,  independently  of  this  document,  (which  is  ad- 
mitted to  exist)  by  the  general  principles  already  asserted, 
the  onus  probandi  rests  on  the  claimants  to  establish  the  le- 
gitimate existence  of  the  trade  in  France ;  and  more  espe^ 
cially  since  her  recent  declarations  in  the  face  of  all  Europe, 
that  she  had  caused  it  to  be  everywhere  abolished.  They 
have  not  pretended  to  offer  any  proof  on  this  point;  and 
the  argument  of  their  counsel  proceeds  upon  the  supposition 
of  an  actual  prohibition. 

It  is  said,  that  the  cognizance  of  penalties  and  forfeitures 
for  breaches  of  municipal  regulations  exclusively  belongs  to 
the  tribunals  of  the  nation,  by  whom  they  are  enacted.  And 
this,  in  a  general  sense,  with  reference  to  the  right  to  origi- 
nate proceedings  for  the  sole  purpose  of  enf9rcing  such  pe- 
nalties and  forfeitures,  may  be  true.  Bu^  that  any  court 
may  take  notice  of  the  laws  of  a  foreign. .country  whether 
civil  or  penal,  which  come  incidentally  before  it  in  the  exer- 
cise of  its  general  jurisdiction  over  persons  or  property,  can 
admit  of  as  little  dispute.  We  know,  that  the  lex  loci  is  often 
applied:, in  courts  of  justice  to  enforce  rights  and  ..redress 
wrongs ;  and  that  contracts  and  titles,  which  cannot  have  a 
legal  existence  in  the  country,  where  they  have  their  orjgin, 
are  held  void  every  where.  In  respect  to  mere  municipal 
regulations,  the  general  rule  certainly  is,  that  courts  do  not 
take  notice  of  them  with  a  view  to  their  direct  enforcement. 
It  is  often  said,  that  no  country  takes  notice  of  the  revenue 
laws  of  a  foreign  country,  or  holds  itself  bound  to  repudiate 
commercial  transactions,  which  violate  them.  But  this  is  a 
rule  adopted  from  a  motive  of  policy  or  comity ;  and  is  not 
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an  essential  ingredient  in  any  system  of  the  law  of  nations. 
If  any  nation  were  disposed  to  discountenance  any  smnggling 
in  violation  of  the  laws  of  a  foreign  country,  and  in  cases  com- 
ing regularly  before  its  own  courts  were  to  refuse  to  recog- 
nize any  rights  of  property  founded  on  such  violation,  I  am 
not  able  to  perceive,  what  just  ground  of  complaint  the 
offended  nation  could  have  against  snch  conduct.  It  seems 
to  me,  that  if  might  with  more  justice  complain  of  the  refusal 
to  enforce  such  fows,  and  to  discountenance  such  violations. 
But  where  a  title  to  property  originates  in  what  a  nation 
deems  in  its  own  subjects  a  public  crime,  more  especially  if 
it  be  an  aggravated  crime  founded  on  fraud  and  rapine ;  and 
it  finds,  (hat  attother  ndtidn  deems  it  a  crime  of  a  like  nature, 
and  prohibits  it  a»  such,  and  confiscates  the  property  of  its 
subjects  engaged  in  the  commission  of  it,  T  do  not  perceive; 
why  such  property,  so  polluted  by  crfanes,  should,  if  it  iails 
into  the  custody  of  ai  coufrt  of  the  former  nation,  be  so  sacred 
from  judicial  touch,  that  it  most  be  restored  to  the  wrongdoer. 
And  I  would  ask,  where  \g  the  authority,  that  requires  such 
a  court  to  act  in  this  manner,  when  the  public  policy  of  its 
own,  as  well  as  of  the  foreign,  government  is  avowedly  en- 
gaged in  endeavoring  to  suppress  that  crime  ?  If  in  a  case 
before  this  court,  acting  in  rem,  a  title  to  property,  founded 
on  theft  or  other  nninicipal  crime,  or  on  a  fraud  committed 
in  a  foreign  country,  were  set  up,  until  my  judicial  conscience 
is  better  instructed,  I  should  have  extreme  difllculty  in  recog- 
nising such  a  tide,  if  the  property  was  once  legally  in  the 
cttstody  of  the  court. 

In  the  case  now  before  me,  on  the  face  of  the  libel,  the 
court  certainly  has  jurisdiction ;  for  if  the  all^ation,  as  to 
the  property  being  engaged  in  the  shve  trade  against  our 
laws,  be  well  founded,  it  justifies  condemnation.  But  juris- 
diction does  not  depend  upon  the  event  of  the  suit,  but  upon 
the  right  to  entertain  the  suit,  and  proceed  by  inquiry  to 
settle  its  merits'.    In  this  respect  the  case  before  me  stands* 
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differently  from  that  of  the  St.  Louis.  It  is,  therefore,  in  the 
investigation  of  the  merits  of  this  case,  that  I  am  met  by  the 
title  of  French  subjects  to  the  property ;  and  that  title,  if  the 
vessel  be  engaged  in  the  slave  trade,  is  a  title  co^ected  with 
a  crime  against  France,  and  which,  by  French  1^,  becomes 
forfeited.  In  this  posture  of  the  cause,  it  does  not  occur  to 
me,  that  any  principle  of  general  justice,  or  of  national  comi- 
ty, or  of  universal  law,  requires  this  court  to  surrender  up 
the  property  to  the  claimants,  however  well  it  might  be  dis- 
posed to  surrender  it  to  the  sovereign  of  France.  If,  there- 
fore, this  ground  alone  were  before  the  court,  as  at  present 
advised,  I  should  incline  to  reject  the  claim  for  the  breach  of 
this  municipal  law  of  France,  which  our  country  recognises 
as  a  breach,  not  of  mere  positive  law,  but  of  the  immutable 
principles  of  justice. 

If  I  am  asked,  what  would  be  the  predicament  of  this 
cause  under  the  views,  which  have  been  suggested,  I  answer, 
that  if  the  vessel  be  not  American,  engaged  in  a  traffic  con- 
travening our  laws,  Lieut.  Stockton  and  his  associates  can 
have  no  title  to  seek  condemnation  for  any  interest  of  their 
own,  for  a  share  in  the  forfeiture  accrues  to  them  only, 
when  the  case  is  reached  by  our  laws  ;  and  the  libel,  so  far 
as  it  is  founded  on  these  allegations,  must  be  dismissed.  Then 
as  to  the  claimants,  their  claim  being  rejected,  there  would 
be  no  person  judicially  before  the  court  to  claim  restitution. 
The  property,  then,  must  either  be  condemned  to  the  United 
States  generally,  as  unclaimed  property,  or  forfeited  proper- 
ty, upon  principles  analogous  to  those  adopted  in  the  Etrus- 
co  (18) ;  or  it  must  remain  in  the  custody  of  the  court,  to  b*e 
delivered  up  to  the  sovereign  of  France,  if  he  should  choose 
to  interpose  a  claim,  or  assert  a  right  to  proceed  against  it  in 
his  own  courts  for  the  supposed  forfeiture. 

It  appears  to  me,  that  the  latter  is  the  true  course.  It 
enables  the  foreign  sovereign  to  exercise  complete  jurisdic- 


(18)  4  Rob.  R.  962,  note  (a). 
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tion  over  the  case,  if  he  shall  prefer  to  have  it  remitted  to 
his  own  courts  for  adjadication.  It  enforces  the  policj,  oom- 
mon  to  both  nations,  of  repressing  an  odious  traflGlc,  which  is 
denounced  by  both.  It  makes  our  own  country,  not  a  prin- 
cipal, but  an  auxiliary,  in  enforcing  the  interdict  of  France, 
and  subserves  the  great  interests  of  universal  justice.  I  am 
not  aware  of  any  obstacle  in  the  constitution  of  a  court  of 
admiralty,  proceeding  in  rem,  to  the  adoption  of  such  a  prac- 
tice ;  and  I  am  greatly  mistaken,  if  it  does  not  carry  in  its 
bosom  the  seeds  of  peace  and  conciliation,  instead  of  ani- 
mosity and  recrimination. 

Thus  far  I  have  proceeded  in  the  cause  without  reference 
to  any  other  claims,  but  those  asserted  in  the  original  libel 
and  answer.  But  at  a  late  period  in  this  cause,  by  direction 
of  the  President,  a  suggestion  has  been  filed  by  the  District 
Attorney,  expressing  a  willingness  to  yield  up  the  vessel  to 
the  French  government,  or  its  consular  agent,  for  the  pur- 
pose of  remitting  the  cause  for  ultimate  adjudication  to  the 
domestic  forum  of  the  sovereign  of  the  owners.  To  a  sug- 
gestion of  this  nature  this  court  is  bound  to  listen  with  the 
most  respectful  attention.  It  is  understood  to  be,  not  a  di- 
rection to  the  court,  for  that  is  beyond  the  reach  of  execu-  < 
tive  authority,  but  an  intimation  of  the  wishes  of  the  govero- 
ment,  so  far  as  its  own  rights  are  concerned,  to  spare  the 
court  any  farther  investigation.  If  it  had  seemed  fit  to  all 
the  parties,  whose  interests  are  before  the  court,  to  agree  to 
the  course  held  out  by  this  suggestion,  it  would  have  relieved 
fny  mind  from  a  weight  of  responsibility,  which  has  most 
heavily  pressed  upon  it.  But  the  French  ckumants  resist 
this  course,  and  require,  that  the  property  should  be  delivered 
over  to  their  personal  possession,  and  not  to  the  possession 
of  their  sovereign.  Under  such  circumstances  this  court 
must  follow  the  duty  prescribed  to  it  by  law,  independently  | 
of  any  wishes  of  our  own  government  or  of  France.  I  have  I 
been  compelled,  therefore,  reluctantly  to  travel  over  tha 
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whole  merits  of  the  cause,  and  to  decide  it  with  reference  to 
the  French  owners  upon  the  great  principles,  on  which  it  has 
been  argued. 

After  listening  to  the  very  able,  eloqaent,  and  learned  ar* 
goments  delivered  at  the  bar  on  this  occasion — after  weigh- 
ing the  aathorities,  which  bear  on  the  case  with  nature  de- 
liberation, —  after  reflecting  anxiously  and  carefully  upon  the 
general  principles,  which  may  be  drawn  fronr  the  law  of 
nations  to  illustrate  or  confirm  them,  I  have  come  to  the  con- 
clusion, that  the  slave  trade  is  a  trade  prohibited  by  univef- 
sal  law,  and  by  the  law  of  France,  and  that,  therefore,  the 
chim  of  the  asserted  French  owners  must  be  rejected.  That 
claim  being  rejected,  I  feel  myself  at  perfect  liberty,  with 
the  express  consent  of  our  own  government,  to  decree,  that 
the  property  be  delivered  over  to  the  consular  agent  of 
King  of  France,  to  be  dealt  with  according  to  his  own  sense 
of  doty  and  right* 

No  one  can  be  more  sensible  than  myself  of  the  real  mag- 
nitude and  intricacy  of  the  questions  involved  in  this  cause. 
It  becomes  me,  therefore,  to  speak  with  great  distrust  and 
diffidence  of  my  own  judgment  respecting  its  merits.  But  I 
think,  I  have  a  right  to  say,  that  the  American  courts  of  ji»- 
dicature  are  not  hungry  after  jurisdiction  in  foreign  causes, 
or  desirous  to  plunge  into  the  endless  perplexities  of  foreign 
jorisprudence.  If  I  could  have  had  my  choice  of  causes, 
this  class  is  not  that,  which  wodd  have  been  selected  from 
peculiar  favor.  But  it  is  to  be  remensbered,  that  while  the 
court  is  not  rashly  to  engage  in  asserting  jurisdiction  over 
foreign  causes  from  the  odium,  which  is  justly  attached  to  a 
traflic  conceived  in  atrocious  and  unfeding  crudty,  and 
stained  and  sealed  with  blood ;  it  has  also  a  puUic  duty  to 
perform,  from  which  it  dare  not  shrink,  to  pronounce  its  own 
judgment  of  the  law,  and  leave  it  to  more  wise  and  learn- 
ed minds  to  correct  any  errors^  into  which  it  may  inadver- 
•  tently  have  fallen. 
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United  States  v.  John  Brittoit. 

In  an  indictment  for  forgery,  it  is  in  general  necessary  to  set  forth  tlie  tenor 
of  the  instrument ;  and  it  must  be  proved  as  it  is  set  forth. 

It  seems,  that  if  the  instrument  be  destroyed  or  suppressed  by  the  prisoner, 
that  fact  being  stated  in  the  indictment  will  be  a  sufficient  excuse  for  not 
setting  forth  the  tenor. 

If  the  instrument  is  destroyed  or  suppressed  by  the  prisoner,  the  tenor  may 
be  proved  by  parol  evidence ;  the  next  best  evidence  is  the  rule ;  there- 
fore if  tiiere  be  a  copy  which  can  be  sworn  to,  that  is  the  next  best  evidence. 

A  check  drawn  in' Philadelphia  on  Boston,  in  favor  of  the  prisoner,  who  wA 
their  in  Philadelphia,  and  who  produces  the  check  altered  in  Boston,  if 
there  be  no  evidence,  that  it  was  altered  elsewhere,  it  is  prima  fade  evi- 
dence, that  it  was  altered  in  Massachusetts,  that  being  the  first  state,  where 
it  is  known  to  be  altered. 

Forgeries  under  the  laws  of  the  United  States,  must  be  tried  in  the  District, 
where  the  crime  is  committed. 

Indictment  for  a  forgery  in  altering  a  bank  check.  The 
indictment  contains  three  counts.  The  substance  of  the 
first  count  was,  that  John  Britton,  the  prisoner^  having  in  bis 
possession  a  certain  order  and  check  on  the  cashier  of  the 
office  of  discount  and  deposit  of  the  bank  of  the  United 
States,  at  Boston,  (setting  forth  in  words  and  figures  an  order 
for  $104,  on  the  said  cashier,  signed  by  Thomas  Wilson,  the 
cashier  of  the  parent  bank  at  Philadelphia,)  the  said  Brittoo, 
at  said  Boston,  on  the  3ist  of  December,  then  last  past,  al- 
tered the  said  check,  by  obliterating  and  defacing  the  words, 
"  one  hundred  and  foufy'  and  writing  the  words,  "  nine  Atm- 
dred  and  ninety"  with  the  intent  to  defraud  the  said 
bank,  &c. 

The  second  count  stated  in  substance,  that  the  prisoner 
having  in  his  possession,  on  the  said  31st  of  December,  a 
certain  altered  order  and  check,  &c.  (setting  forth  the  same 
in  words  and  figures,)  did  feloniously  utter  and  publish  the 
said  order  and  check  as  true,  he  at  the  time  of  altering,  &,c. 
well  knowing  the  same  to  be  falsely  altered,  with  intentioQ 
to  defraud  the  said  bank,  <&c. 
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The  third  count  stated,  la  substance,  that  the  prisoner  fe* 
loniously  altered  and  forged  at  said  Boston,  on  the  31st  of 
December,  a  certain  order  and  check  on  the  said  bank,  set- 
ting forth  the  same  as  before,  in  words  and  figures. 

The  material  facts  were,  that  the  genuine  check  was 
drawn  in  Philadelphia,  on  the  96tfi  of  December,  ISSI, 
payable  to  the  order  of  John  Britton,  the  prisoner,  for  0104. 
The  prisoner  was  at  that  time  in  Philadelphia,  but  the  cheek 
was  not  procured  by  him  personally,  but  through  a  broker 
of  that  city.  On  the  31st  of  December,  1821,  the  prisoner 
presented  the  check  at  the  branch  bank  in  Boston  for  pay- 
ment, it  being  then  altered  to  the  sum  of  09090,  and  admit- 
ted his  name  to  be  John  Britton,  and  that  the  bill  was  paiyar 
ble  to  him,  and  that  the  endorsement  of  his  name  on  the 
back  of  it  was  his  hand  writing.  The  check  was  examined 
by  the  teller  and  cashier  of  the  bank,  and  believed  to  be 
genuine ;  but  the  sum  being  laige,  and  the  appearance  of  the 
prisoner  somewhat  suspicious,  payment  of  the  check  was  ul- 
timately refused,  and  the  check  at  the  prisoner's  request  was 
returned  to  him.  The  prisoner  left  the  bank,  but  was  watch- 
ed, and  his  conduct  appearing  more  suspicious,  he  was  finally 
brought  back,  to  the  bank,  having  been  followed  to  Cam- 
bridge, and  then  the  check  was  not  to  be  found ;  but  upon 
examination  and  search  he  declared  it  to  be  lost.  The 
prisoner  was  ultimately  committed  to  prison  for  trial.  Thens 
was  no  proof  in  the  case  as  to  the  time,  manner,  or  circum- 
stances, under  which  the  prisoner  became  possessed  of  the 
check,  nor  when,  nor  by  whom  the  alteration  was  made,  nor 
when  the  prisoner  left  Philadelphia  and  arrived  at  Boston. 
But  it  was  in  evidence,  that  he  might  have  arrived  there  ia 
the  stage  within  three  days,  and  that  if  he  left  Philaddphin 
on  the  day  the  check  was  drawn,  he  could  have  arrived  at 
Boston  two  days  before  the  check  was  presented.  The 
prisoner  offered  no  explanation  or  evidence,  to  rebut  any  of 
the  presumptions  arising  out  of  the  &cts  against  him.    It  ap- 
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peared,  that  all  the  checks  drawn  upon  the  branches  of  the 
bank  were  of  one  uniform  printed  form  and  impression^  in 
which  blanks  are  left  for  the  date,  number,  sum,  person  to 
whom  payable,  and  the  signature  of  the  cashier,  and  the 
present  check  was  drawn  upon  one  of  these  printed  forms. 
It  also  appeared  in  evidence,  that  the  bank  checks  were 
bound  up  in  a  book,  and  when  cut  out,  a  memorandum  was 
made  in  the  margin  of  the  book,  of  the  number,  date,  sum, 
and  person  to  whom  made  payable ;  and  the  book  pro- 
duced contained  such  a  memorandum  of  the  original  check  In 
this  case.  No  copy  of  this  check  was  taken  and  compared 
by  any  person  with  the  original;  but  the  cashier  of  the  branch 
at  Boston,  a  few  days  after  the  transaction,  made  from  recol- 
lection, what  he  now  swore  on  the  trial  was  an  exact  copy. 

A.  Dutdap  and  J.  T.  Austirty  who  were  counsel  for  the 
prboner,  objected  to  the  introduction  of  this  testimony  of  the 
cashier  to  the  tenor  of  the  check,  and  contended,  that  in 
this  case,  where  the  check,  supposed  to  be  forged,  was  set 
out  in  the  indictment  in  words  and  figures,  no  parol  evidence 
of  the  tenor  and  contents  of  it  was  admissible.  And  that  it 
was  necessary,  in  order  to  support  the  indictment,  that  the 
attorney  for  the  government  should  produce  either  the  origi- 
nal check  itself,  or  an  examined  copy  of  it,  but  this  objection 
was  overruled  by  the  court. 

The  counsel  for  the  prisoner  further  contended  in  his  de- 
fence, that  no  evidence  was  produced  against  the  prisoner 
to  show,  that  the  crime,  if  committed  by  him  at  all,  was  com- 
mitted within  the  district  of  Massachusetts.  That  the  anu$ 
probandiy  in  this  particlar,  clearly  rested  on  the  government, 
and  that  without  such  evidence  the  court  had  no  jurisdiction 
of  the  offence. 

The  cause  was  iiummed  up  to  the  jury  as  follows. 

)■ 
STORY,  J.  This  is  an  indictment  for  the  forgery  of  a  check, 

drawn  by  the  cashier  of  the  bank  of  the  United  States  at 
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Philadelphia  upon  the  cashier  of  the  branch  at  Boston.  The 
forgery  is  alleged  in  the  indictment  to  consist  in  the  alteration 
of  a  genuine  check,  drawn  for  104  dollars,  to  the  sum  of 
^9090.  The  indictment  sets  forth  the  tenor  of  the  original 
check,  and  the  specific  alterations  made ;  and  under  these 
circumstances  the  government  is  undoubtedly  held  to  strict 
proof  of  the  instrument  as  set  forth ;  and  if  there  be  any 
material  variance  or  defect  in  the  proof,  the  jmsoner  is  en- 
titled to  a  verdict*  It  is  quite  another  question,  whether,  in 
cases  where  the  instrument  is  in  the  prisoner's  possession,  or 
is  destroyed,  or  lost  by  him,  so  that  it  is  impossible  to  give 
an  exact  tenor  of  the  instrument,  it  is  necessery  to  set  it 
forth  in  haee  verba ;  or  whether  under  such  circumstances 
a  general  description  of  the  instrument,  with  apt  averments, 
showing  it  to  be  within  the  statute,  and  accounting  for,  aiid 
excusing  the  omission  to  set  forth  the  tenor,  would  not 
have  been  sufficient  to  satisfy  the  nicest  principles  of  law, 
applicable  to  this  subject  (1).  That  question  does  notarise  in 
this  case,  because  the  tenor  is  set  forth,  and  the  government 
has  thus  precluded  itself  from  any  right  to  insist  on  any 
proof,  short  of  the  exact  description. 

[After  summing  up  the  facts  in  the  case,  the  Judge  went  on 
to  say,]  It  is  almost  unnecessary  to  say,  that  if  the  parol  evi- 
dence of  witnesses  be  admissible  to  prove  the  tenor,  the 
evidence  in  this  case  is  as  strong  for  this  purpose,  as  it  is 
possible  to  require.  The  memorandum  in  the  check  book, 
the  testimony  of  the  bank  oflicers  at  Philadelphia,  and  the 
pointed  declaration  of  the  teller  and  cashier  at  Boston,  who 
Saw,  and  deliberately  examined  the  check,  when  presented 
for  payment,  aSbrd  as  conclusive  evidence,  as  it  seems  pos- 
sible to  give  of  the  exact  contents  of  any  written  instrument. 
But  the  counsel  for  the  prisoner,  deny  that  any  parol  evi- 
dence can  be  given,  in  a  case  of  this  nature,  of  the  contents 

(1)  See  (Commonwealth  v.  HoughtoD,  8  Mass.  R.  107. 
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of  the  oheck ;  and  they  assert,  that  in  pobt  of  hw  nothing  is 
adnusBible  on  an  indictment  fifamed  like  this,  but  the  origiiud 
instrument  or  an  examined  copy.  And  they  rely  on  certain 
dicta  in  some  authorities  cH^ed  by  them  in  proof  of  their  doc- 
trine. In  my  judgment  die  authorities  cited  by  then  es- 
tablish no  so<ih  jiosition,  as  they  contend  for ;  and  so  far  as 
they  go,  they  seem  to  me>  to  lean  altogether,  the  other  way. 
I  take  the  nle  to  be  universally  true,  and  applicable  as  weD 
to  criminal  as  cl?il  proceedings,  that  the  best  evidence  the 
Qatme  of  the  case  admits  of,  and  that  is  within  the  reach  of 
the  parly,  is  always  to  be  produced ;  for  the  law  will  never 
suffer  secondary  evidence  to  be  admitted,  when  there  is  better 
behind  and  within  the  power  of  the  party.  If  therefore,  an 
instrument  is  to  be  proved,  the  original,  if  in  the  possession 
or  control  of  the  party,  is  to  be  produced  ;  if  the  original  be 
lost  or  destroyed,  or  in  the  possession  of  the  opposite  party^ 
who  refuses  to  produce  it,  an  examined  copy,  if  any  such 
ewts,  and  can  be  found,  is  the  next  best  evidence,  and  must 
be  produced.  If  no  such  copy  exists,  then  the  contents 
may  be  proved  by  parol  evidence,  by  witnesses,  who  have 
seen  and  read  it,  and  can  speak  pointedly  and  clearly  to  its 
tenor  and  contents  (2).  It  may  be  difficult  in  many  cases  to 
find  sudi  witnesses,  and  especially  when  the  instrument  is 
long  and  intricate ;  but  if  the  facts  are  made  out  distinctly, 
and  the  jury  believe  the  testimony,  the  law  gives  entire 
credence  to  sqch  proof,  and  deems  it  sufficient  to  justify  a 
verdict  in  a  civil  or  ciiminal  cause.  I  have  no  difficulty 
therefore,  in  declaring,  that  the  testimony  in  this  case  is 
competent  proof  under  the  circumstances  to  establish  the 
tenor  of  the  check  and  alterations ;  and  if  the  jury  believe 
it,  they  are  justified  in  finding  these  fkcia,  as  the  indictment 
has  chaiged  them.      This  objection  was  indeed  taken  origi- 

(d)  Rex  9. AisUsB,  1  Leech  C.  C.  330,  S.P.  Ibid,  note  (a.);  Comiium- 
wssMi  0.  aneD,  3  JisM.  lU  83. 
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naUy  to  the  admiasibility  of  the  testimony,  and  was  then 
overruled  by  the  court  upon  the  fullest  deliberation ;  and^ 
I  should  not  now  dwell  on  it,  if  it  had  not  been  dwelt  upon 
in  another  view,  in  the  dose  of  the  argument. 

.  The  next  point  is,  whether  the  prisoner  was  guilty  of  the 
offence,  that  is,  of  altering  the  check ;  for  any  material  altera^ 
tion  of  it  is  in  point  of  law  a  forgery,  and  clearly  within  the 
purview  of  the  statute  (8).  Upon  this  I  need  not  say  more 
than  that  the  check  is  drawn  in  the  prisoner's  favor,  and  he 
offers  no  explanation  of  its  state,  when  he  received  it,  nor  of 
th^  circumstances  connected  with  it ;  and  as  it  is  a  mere 
question  of  fact,  the  jury,  I  am  sure,  will  draw  the  proper 
conclusion. 

The  next  point  of  the  defence  is,  that  there  is  no  proof, 
that  the  crime  was  committed  within  this  district.  If  this 
be  true,  this  court  has  no  jurisdiction  over  the  offence,  for 
the  jurisdiction  is  limited  to  crimes  committed  within  this 
district,  that  is  to  say,  within  the  state  of  Massachusetts.  I 
agree  also,  that  this  is  a  fact  to  be  established,  at  least  by 
prima  facie  or  presumptive  proof  by  the  prosecutor,  and 
that  the  onus  probandi  rests  on  the  government.  But  it  ap- 
pears to  me,  that  such  prima  facie  or  presumptive  proof  is 
offered  by  the  government  in  this  case.  The  check  was  pro- 
duced  at  Boston  in  an  altered  state ;  the  prisoner  offers  no 
explanation  of  the  time  or  place  of  the  alteration.  It  is  an 
act,  which  may  have  been  done  here,  or  at  Philadelphia,  or 
at  any  of  the  intermediate  places ;  but  the  fact  is  peculiarly 
and  exclusively  within  the  cognizance  of  the  prisoner.  Acts 
of  this  sort  are  not  usually  done  in  the  presence  of  witnesses ; 
but  in  places  of  concealment,  with  a  view  to  prevent  detec- 
tion ;  and  it  is  rare,  that  the  government  can  offer  any  evi- 
dence of  the  place  of  the  forgery,  except  that  which  arises 
from  the  fiict  of  the  utterance  of  the  forged   instrument. 

(3)  Bank  Act  of  10  of  AprU,  18ia  ch.  44.  §  18. 
VOL,  IV,  40 
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And  I  ti&e  the  rale  of  law  to  be,  ttot  tbe  pkoe,  where  a 
iDBtrament  ib  fbmid  er  offered  in  a  forged  sttte,  aft>fd8  prima 
facie  eTidence,  br  a  presumption,  that  the  instrument  was 
fo^ed  there,  unless  that  presumption  be  repelled  by  some 
other  fiict  in  tbe  case.  All  the  cases  cited  at  the  bar  estab- 
lish this  distinetion.  In  all  of  them  there  were  circumstan- 
ces, wfaidi  were  thought  to  repel  the  general  pfesunapti<». 
In  none  6[  them  was  it  doobted,  that  in  general  the  utterance 
of  a  forged  instrument  in  a  place  was  presumptive  proof  of 
a  forgery  there ;  and  Mr.  Eoift,  in  his  valuable  Ireatiae  on  the 
crown  law,  (p.  992,)  manifestly  so  explains  the  doctrine; 
for  he  speaks  of  the  difficulty  d  establishing  the  ihct  of  for^ 
gery  within  the  county,  "  tohere  the  forger  i$  not  the  itftersr,* 
In  Parks  &  BreWn's  case  (4),  the  date  of  the  instrument  was 
in  another  county,  than  that  where  the  prisoner  was  in- 
dicted, and  there  was  no  proof  that  he  ever  had  it  in  his  pos- 
session in  the  latter  <xiunty.  In  Rex  e.  Crocker,  (S  fioa.  and 
Pull.  87),  tbe  forged  bill  was  found  upon  the  prisoner  in 
Wiltshire,  (where  he  was  indicted)  but  it  bore  date  about  tma 
years  before^  at  a  time  when  he  was  resident  in  another  ooun* 
ty,  and  where  he  resided  for  more  than  a  year  after  tiie 
date ;  and  a  majority  of  the  judges  thought,  that  this  circum- 
stance repelled  the  presumption  of  a  forgery  in  Wiltshire 
Rex  V.  Thomas  (2  Leach,  R.  723),  turned  upon  the  ftct, 
that  the  jury  found,  that  the  forgery  was  not  committed  in  the 
county,  where  the  party  was  indicted.  The  rule,  whidi  I  huTe 
stated,  is  not  merely  correct  in  a  legal  sense,  but  is  the  dio 
tate  of  common  sense  and  reason.  If  a  forged  instrunsent 
is  found  or  uttered  in  one  place,  and  there  is  no  evidence  to 
show,  that  it  was  forged  elsewhere,  what  ground  is  there  ta 
presume,  that  it  was  not  forged,  where  it  was  found,  or  nt*- 
tered  ?  If  its  existence  in  a  forged  state  is  not  proved  in  any 
other  place,  it  must,  from  the  necessity  of  the  case,  be  pre- 

(4)  2  East?.  G.  eh.  19,  $  49,  tnd  § 61,  pp.  963,  992 ;  8.  C.  3  Leach, 
R.C.896. 
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k!  sumed  to  have  been  forged,  where  its  existence  in  such  state 

ih  is  first  made  known.    And  there  is  no  hardship  in  such  a  pre- 

mi  sumption,  for  the  prisoner,  if  he  thinks  the  fiict  in  his  favor, 

^i-  can  show,  where  it  vras  forged,  for  he  has  cognizaiioe  of  the 

^^  time  and  place,  or  at  least  can  show,  what  was  its  state,  when 

it  first  came  into  his  possession.  If  the  hw  were  otherwise, 
it  would  be  almost  impossible  to  convict  any  person  of  a 
forgery,  for  such  acts  are  done  in  retirement  and  conceafaneBl, 
iar  from  the  si^bt  of  all  persons  but  confederates  in  guilt 
In  the  present  case  it  would  be  impossible  to  maintain  an 
indictment  in  any  other  district,  upon  the  evidence  now 
^.  before  us,  for  the  instrument  was  no  where  else  seen  in  a 

^^  fo^ed    and    altered    state.    At   Philadelphia  It   was  in  a 

^  genuine  state,  when  last  the  witnesses  saw  it;  and  there  is  no 

evidence  of  any  alteration  in  that  state.  The  prisoner,  or 
his  confederates  with  his  consent,  and  in  his  presence,  may 
have  altered  it  in  this  district  with  as  much  ease  and  con- 
venience as  elsewhere,  for  no  more  time  would  be  requisite, 
at  least  so  far  as  we  can  judge  from  the  evidence,  to  produce 
the  effect  here,  (which  seems  to  have  been  produced  by  some 
chemical  process)  than  in  any  other  place.  The  prisoner 
chooses  to  be  silent  as  to  the  time  of  his  arrival  here,  and 
as  to  the  time  and  place,  when  and  where  he  received  the 
bill,  and  whether  in  an  altered  state  or  not.  He  therefore, 
leaves  the  natural  presumption,  whatever  it  is  in  point  of 
strength,  wholly  unimpaired.  If  the  real  fiict  would  help 
him,  he  has  the  means  of  giving  us  absolute  certainty.  The 
jury  will  therefore  judge,  whether  his  silence  under  these 
drcumstances  does  not  justify  the  conclusion  that  the  for- 
gery was  committed  in  this  district. 

Verdict^  guUty^  and  priioner  sentenced  accordingly. 


?ITS 
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£X  PARTS.      ClXMXICT   C.   BlDDLX   AUD    OTHERS. 

Ths  Cireoit  Court  of  tbe  United  Statee  hae  Jnriediction  in  acaee  between 
citiiena  of  different  statee,  to  anstain  a  petition  for  partition,  according  to 
the  atatntes  of  Maaaachaaetta  for  partition  of  landa  among  tenanta  in 
common. 

PxnnoN  for  partition  among  tenants  in  common,  under  the 
statates  of  Massachusetts,  of  1 1  March,  1784,  ch.  41,  and 
14th  of  February,  1787,  ch.  53. 

Aylwifif  for  certain  persons  appearing  as  Respondents, 
moved  the  court  to  dismiss  the  suit  for  want  of  jurisdiction, 
on  the  ground  that  this  was  a  statute  remedy,  limited  by  the 
terms  of  the  statute  to  the  state  courts. 

W.  SuIUvan  e  contra. 

STORY,  J.  The  motion  to  dismiss  this  proceeding  is 
founded  upon  the  notion,  that  a  petition  for  partition  is  a 
stati^te  remedy,  which  is  confined  by  the  terms  of  the  statutes 
to  the  state  courts,  and  the  argument  is,  that  if  so,  it  can- 
not be  pursued  in  any  other  courts.  It  is  certain,  that  the 
statutes  confine  this  remedy  in  terms  to  the  state  courts ;  and 
so  they  do  all  other  remedies,  for  no  state  legislature  can  be 
presumed  to  legislate,  as  to  remedies,  except  in  its  own 
courts.  If  the  argument  be  well  founded  in  this  case,  it  will 
have  a  most  material  bearing  upon  the  jurisdiction  of  the 
courts  of  the  United  States,  and  shut  out  parties,  who  are 
entitled  to  sue,  from  almost  all  the  most  useful  remedies, 
which  the  lex  loci  has  provided  for  the  protection  of  their 
rights.  I  have  bestowed  a  good  deal  of  reflection  upon  this 
subject,  and  am  satisfied,  that  parties  entitled  to  sue  in  the 
courts  of  the  United  States  are  in  general  entitled  to  pursue 
in  such  courts  all  the  remedies  for  the  vindication  of  their 
rights,  which  the  local  laws  of  the  state  authorise  to  be  par- 
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sued  in  iu  own  courts.  It  appeera  to  me,  this  is  the  necessary 
result  of  the  general  principles  of  law,  applicable  to  the  or- 
ganization of  the  courts  of  the  United  States.  The  process 
osed  in  these  courts  is,  in  general,  the  same  as  in  the  State 
courts ;  and  the  laws  of  the  States  are  eipressly  dedared  to 
be  rules  oC  decision  in  trials  at  common  law  in  eases,  where 
they  apply*  And  the  same  doctripe  must  have  been  held 
without  UuB  express  provision,  and  must  now  be  implied  in 
all  suits  where  the  lex  loei  is  to  regulate  the  rights  or  remer 
dies  of  parties*  Infinite  mischiefs  would,  upon  any  other  prinoU 
pie,  arise  in  the  administration  of  justice ;  for  there  is  scarcely  a 
angle  right  or  remedy,  which  has  not  been  materially  changed 
and  modified  by  the  State  legislatures.  The  whole  structure 
of  our  judicial  establishment  manifestly  contemplates,  that  in 
cases  mthin  the  reach  of  their  jurisdiction,  the  courts  of  the 
United  Slates  are  to'  administer  the  same  remedial  justice, 
that  would  be  administered  in  the  proper  State  courts.  The 
12th  section  of  the  judicial  act  of  1789,  eh,  80,  authorizes 
an  alien,  or  a  citizen  of  another  state,  who  is  soed  in  a  State 
court,  to  remove  the  suit  into  the  Circuit  Court  of  the  United 
States;  and  provides  that  <Uhe  cause  shall  there  {Hroceed 
in  the  same  manner,  as  if  it  had  been  brought  there  by  er^- 
nal  process."--^ These  terms  certainly  suppose,  that  eveiy 
suit  instituted  in  a  State  Court,  which  might  be  lemoved  from 
it,  might  be  originally  commenced  in  the  Circuit  Court ;  yet 
such  suit  might  be  altogether  founded  on  a  statute  remedy, 
provided  for  and  limited  in  terms  to  the  courts  of  the  state. 
Bach  in  point  of  fact  was  the  case  of  Wilson  v.  Mason  (1), 
founded  on  a  summary  proceeding,  under  a  caveat,  whidi, 
•by  the  express  provision  of  the  State  laws,  was  limited  to  the 
'Btate  court.  Yet,  although  the  jurisdiction  of  the  Supreme 
Court  was  assailed  on  another  ground,  no  objection  of  this 
nature  was  made  to  the  jurisdiction  of  the  District  Court, 


(1)  lCraDcb,R.45. 
40* 
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into  which  the  suit  was  removed  from  the  State  court ;  and 
if  there  had  been  any  validity  in  the  objection,  in  a  cause  so 
earnestly  and  ably  contested,  it  is  scarcely  possible,  it  should 
have  escaped  both  the  bar  and  the  bench.  If  this  petition 
had  been  brought  by  the  respondents  in  a  State  court,  the 
plaintiffii  might  certainly  have  removed  it  into  the  Circuit 
Court ;  and  yet  the  very  objection  now  urged  would  have 
applied  as  forcibly  to  that  as  to  this  case.  It  might  then 
have  been  argued,  that  the  remedy  was  limited  to  the  State 
courts,  and  could  not  be  enforced  elsewhere ;  and  that  the 
suit  could  not  be  brought  into  the  Circuit  Court  by  original 
process,  and  therefore  could  not  be  removed  there.  I  do  not 
perceive  the  slightest  difference  in  principle  between  the 
cases.  If  the  special  nature  of  the  remedy  would  not  pre- 
vent the  removal  of  the  suit ;  neither  would  it  prevent  its  be- 
ing pursued  originally  in  this  court.  In  this  view  the  case 
already  cited  seems  to  me  an  authority  fully  in  point,  in 
support  of  our  jurisdiction. 

There  is  another  objection,  however,  which  appears  to 
me  entitled  to  more  weight.  To  sustain  the  jurisdiction  of 
the  court  it  is  necessary,  that  the  suit  should  be  between  citi- 
zens of  different  states,  or  an  alien  should  be  a  party.  Here 
the  petition  states  no  adverse  parties.  It  alleges,  that  the  ad- 
verse parties  are  unknown,  and  only  avers,  that  the  plaintiffi 
are  informed,  and  believe  them  to  be  dtizens  oi  Massachu- 
setts. This  is  not  sufficient ;  the  parties  should  be  named, 
and  their  citizenship  or  alienage  averred  on  the  record. 
But  this  objection  is  cured  by  the  appearance  of  the  respon- 
dents, who  admit  themselves  to  be  citizens  of  Massachusetts, 
and  aver  an  adverse  interest,  and,  non  amttatj  that  there  are 
any  other  adverse  interests  in  the  case.  Upon  the  whole,  I 
overrule  the  motion  for  dismissal  of  the  suit. 

•  Motion  overruled. 


CIRCUIT  COURT   OF  THE  UNITED  STATES. 
SUMMER  CIRCUIT. 

EH0DX-I8LA5]>,  JUHX   TEKM,   1899,  AT  HSWPOAT. 


.»>/..•  $  Ho»-  JOSEPH  STORY,  Awociate  Jaftice  of  the  Sapreme  Court. 
BSFORB  J  jj^^   DAVID  HOWELL,  DUtrict  Judge. 
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If  two  policies  bear  the  same  date,  the  parties,  to  entitle  themaelrea  to  an 
exoneration  from  payment  of  a  loes,  under  the  common  danee,  as  to  in- 
surance by  prUfr  policies,  may  show  the  actual  time  of  execution  of  each 
policy,  and  the  policy  first  executed,  if  it  covers  the  whole  interest,  ii 
alone  to  bear  the  loss. 

Where  two  policies  are  eonemrenUy  executed,  the  operation  of  the  priority 
clause  is  excluded,  and  the  assured  may  recover  his  whole  loss  upon  either 
policy ;  and  the  other  underwriters  are  liable  only  for  contribution. 

This  was  an  action  on  a  policy  of  insorance.  At  the  trial 
the  principal  question  was,  whether  the  plaintiff  had  an  in- 
surable interest  beyond  what  was  covered  by  prior  policies ; 
in  which  case,  by  the  usual  memorandum  in  American  poli- 
cies, the  defendants  would  be  exonerated  from  any  liability. 
It  was  referred  to  an  auditor  to  ascertain  the  facts  of  in- 
terest, and  hb  report  was  made  in  fiivor  of  the  plaintiff,  for 
an  uninsured  interest  of  about  $  1200.  There  was  no  objection 
to  this  report ;  but  the  plaintiff  having  procured  a  policy  to 
be  underwritten  by  another  insurance  company  for  the  same 
risk  upon  the  same  property^  which  bore  the  same  date  as 
the  policy  now  dedsjred  on,  a  question  waft  made  by  Hazard 
and  Hunter  for  the  defendants^  whetheri  in  case  of  policies 
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bearing  the  same  date,  it  was  competent  for  the  plaintiff  to 
show  an  actual  priority  in  time  in  the  execution  of  either 
policy,  by  evidence  aliunde ;  and  they  contended,  that  it  was 
not,  and  that  the  policies  must  be  considered  as  concurrently 
executed ;  therefore  the  plaintiff  could  recover  only  for  a 
moiety  of  the  insurable  interest  upon  each. 
Pitman,  for  the  pkdntiff,  was  stopped  by  the  court. 

STORY,  J.  In  my  judgment  there  is  no  difficulty  in  the 
question  stated  at  the  bar.  I  have  no  doubt,  that  it  is  com* 
potent  in  all  cases,  where  the  priority  clause  in  our  policies 
renders  it  material,  to  inquire  into  the  actual  fact  of  prior 
execution.  The  law,  when  it  is  material,  will  examine  into 
fractions  of  a  day,  and  give  parties  their  rights  accordingly. 
In  this  case,  therefore,  I  shall  admit  the  evidence  of  the  ac- 
tual time  of  the  execution  of  the  two  policies*  If  one  was 
executed  in  point  of  fact  before  the  other,  though  both  bear 
the  same  date,  the  plaintiff  is  entided  to  recover  upon  the 
first  policy  only,  as  that  is  more  than  sufficient  to  cover  all 
his  uninsured  interest ;  since,  by  the  very  terms  of  the  com- 
mon clause,  the  underwriters  on  the  second  policy  are  liable 
for  so  much  interest  only,  as  is  uncovered  by  any  prior 
policy.  It  has  been  intimated  at  the  bar,  that  it  is  incum- 
bent on  the  plaintiffs  to  prove,  that  the  present  policy  vrns 
the  first  underwritten.  But  I  take  it  to  be  quite  dear,  that 
no  such  duty  devolves  upon  hioh  The  priority  clause  is  a 
matter  of  defence,  and  if  the  defendants  could  exonerate 
themselves  from  the  payment  of  a  loss,  they  must  show,  that 
•  there  was  some  prior  policy,  which  absorbed  the  whole  inte- 
rest. It  is  not  incumbent  on  the  plaintiffs  to  prove  nega- 
tively, that  no  prior  policy  was  underwritten. 

In  the  present  case  the  defendants  offer  to  prove,  that  a 
poficy  of  the  same  date  was  actualiy  underwritten  on  the 
same  risk ;  and  upon  thehr  own  aigument  it  was  a  concarreDt, 
aad  not  a  jprior  policy.    If,  therefore,  the  fiict  be  with  theni, 
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there  is  nothing  in  point  oi  law  in  the  defence.  They  can 
exonerate  theniBelves  only  by  showing  a  prior  policy  in  date, 
and  not  by  showing  a  concurrent  policy  in  date.  The  clause 
in  the  policy  may,  therefore,  be  entirely  laid  out  of  the 
question ;  and  if  so,  then  the  case  stands  upon  the  common 
law  independently  of  that  clause.  At  common  law,  if  the 
assured  has  the  same  interest  insured  by  several  pdicies,  he 
may  sue  on  which  he  pleases,  and  is  entitled  to  recover  his 
whole  loss  upon  either  of  the  policies ;  and  all  that  remains 
is  a  mere  right  in  the  party  sued  to  recover  contribution 
from  the  other  underwriters.  Upon  this  principle  the  plain- 
tiflf  is  entitled  to  recover  the  whole,  and  not  merely  a  moiety 
of  the  loss  in  the  present  suit 

But  I  shall  hear  the  testimony  upon  the  point  of  fact,  as 
to  the  priority  of  the  execution  of  the  policies,  which  if  it 
turns  out,  as  stated  at  the  bar,  will  be  equally  decisive. 

Mem.  It  was  proved,  that  the  present  policy  was  eze* 
cuted  in  the  mornings  and  the  other  policy  on  the  evening, 
of  the  same  day ;  and  thereupon  a  verdict  and  judgment 
passed  for  the  plaintiff. 

( J )  S.  P.  Brown  t^.  Hartford  InBurance  Company,  3  Day,  Rep.  58. 
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UviTEo  Statei  o.  Edward  Spaldiico. 

If  an  oblige  tear  off  the  seal,  or  eanoel  a  boBd  in  ooiiae<iaeiioe  of  frand  and 
iooipoMtioii  practieod  by  the  ohlifOTt  he  maj  declare  on  each  matUated 
bond  as  the  deed  of  the  paitj,  and  aet  forth  the  epeeial  facta  in  the  profert. 

A  coort  of  law  has  concarrent  jnriidiotion  with  a  coart  of  eqnitj,  to  eustaia 
a  suit  to  enfcree  each  a  bond. 

Where  a  piolert  ii  made  of  a  bondt  and  the  declaration  goea  on  to  state  the 
condition^  and  to  assign  a  breach,  it  is  not  necessary  to  make  a  separate 
profert  of  the  condition,  for  the  whole  bond  is  already  before  the  court. 

The  eonditieii  of  a  bead  among  other  things,  was,  that  the  party  shonld  pvo- 
daoe  the  eertificatea  and  other  proofii  reqoired  by  law,  of  the  landing  of  the 
merchandise  at  some  foreign  port,  4kc.,  within  two  years,  &c. ;  held,  that 
a  breach,  negativing  in  the  terms  of  the  eoncKtion  the  predoetion  of  evck 
certificates  and  other  prooA,  was  good. 

Debt  on  fi?e  obligatioiis,  executed  by  Joseph  Hubbard  as 
principal,,  aod  the  defeodaot  as  surety,  for  certain  sums  of 
money,  set  forth  in  the  declaration.  The  first  count  alleged 
that  the  defendant  ''on  the  7th  of  August,  1819,  at  Bristol, 
by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
tohich  said  writing  obligatory  the  plaintiffs  froduct  to  the 
court  here,  in  a  mtUilated  state,  and  cannot  otherunse  produce 
the  sfitmet  ^  reason  that  a  part  of  the  condition  there  under- 
written^  and  the  signature  and  seal  of  the  said  Spalding, 
have  been  torn  from  the  same  and  destroyed  by  the  coUecior 
of  the  port  of  said  Bristol,  occasioned  by  the  production  to 
him  of  a  false  and  fraudulent  certificate,  then  supposed  by  him 
to  be  true,  purporting  that  the  merchandise  specified  in  the 
said  condition  had  been  delivered  at  a  port  or  place  unthout 
the  limits  of  the  United  States  at  the  island  of  St.  TTumias, 
acknowledging  himself  to  be  held  and  firmly  bound  to  the 
United  States,  in  the  sum  of  $207.18,  to  be  paid  to  the  said 
United  States  on  demand ;  which  said  writing  obligatory  is 
subject  to  a  certain  condition,  there  underwritten,  whereby, 
after  reciting  to  the  efiect  following,  to  wit,  that  whereas  the 
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foUowiog  HMohandiie  bad  been  duly  imported  into  the 
United  Slates,  bjr  S.  Cabot  and  J.  d&  T.  H.  Perkins,  in  the 
ship  Essex  JmkMr,  Hinman,  master,  from  Calcutta,  into  the 
district  of  New  York,  the  8d  of  July,  1819,  two  bales  of 
India  cotton,  whidh  said  merchandise  had  been  reshipped  by 
Joseph  Hubbard,  in  order  to  export  the  same  in  the  schooner 
Cintrn,  of  Porto  Praya,  Joan  Dupony,*  master,  then  in  the 
port  of  Bristol,  and  bound  for  Cape  de  Verds,  the  conditioB 
of  the  said  oblfgation,  therefore  was  such,  that  if  the  afore- 
said recited  merchandise,  or  any  part  thereof,  should  not  be 
rdanded  in  any  port  or  place  within  the  limits  of  the  United 
States ;  and  if  the  certificates  and  other  proo&  required  by 
law  of  the  delimy  of  the  same  at  the  aforesaid  Cape  de 
Verds,  or  at  any  other  port  or  jJace  without  the  limits  of 
the  United  States,  should  be  produced  at  the  office  of  the 
collector  of  the  said  port  of  Bristol  within  two  years  from  the 
date  thereof,  then  the  said  oUigation  shall  be  null  and  void, 
but  otherwise  to  remain  in  full  force  and  virtue.  And  the 
said  United  &ates  in  fact  say,  that  the  certificates  and  other 
proofs  required  by  law  of  the  delivery  of  said  merchandise 
at  the  aforesaid  Cape  de  Verds,  ortU  any  other  port  or  place 
without  the  limits  of  the  United  States,  as  aforesaid,  have 
not  been  produced  at  the  office  ot  the  collector  of  the  said 
port  of  Bri&Aol,  within  two  years  from  the  date  of  the  said 
writing  obligatory,  to  wit,  at  said  Bristol ;  whereby  an  action 
bath  accrued,"  &c.  &c.  in  conunon  fonn.  There  were  four 
other  counts  on  other  bonds,  to  the  same  purport,  and  with 
the  same  averments ;  and  a  sixth  count  for  $1500,  money 
had  and  received  to  the  use  of  the  United  States. 

To  this  declaration,  after  oyer  of  the  bonds,  there  was  a 
demurrer  assigning  as  special  causes,  1.  That  the  pretended 
writings  obligatory  given  on  oyer  had  no  scab  affixed.  2. 
That  the  plaintifis  had  set  forth  a  pretended  condition  to 
«ttch  of  the  writings  obligatory,  without  making  any  profert  of 
fluch  conditions.    8.  That  the  plajastifis  have  not  set  forth  by 
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whom  such  certificate  was  sigoed^  nor  in  what  particular 
the  same  was  false  and  fraudulent.  4.  That  the  dedaiution 
contains  allegations  improper  and  impertinent,  and  too  de* 
fective  and  imperfect  to  enable  the  defendant  to  traverse  or 
take  issue  thereon.  5.  That  the  declaration  is  defective 
and  insufficient,  and  wants  form  and  substance.  The  phun- 
tifis  joined  in  demurrer;  and  the  cause  was  aigaed  by 
Pitman,  District  Attomeyi  for  thepluntifl^,  and  by  Searh  for 
the  defendant. 

STORY,  J.  It  has  been  intimated  at  the  bar,  that  the  de- 
murrer by  mistake  extends  to  the  sixth  count,  and  therefore 
I  pass  over  all  observation  as  to  that  count,  for  it  is  clear 
that  so  far  the  demurrer  cannot  be  sustained.  And  before 
proceeding  to  the  principal  point  in  controversy,  it  may  be 
well  to  dispose  of  some  other  objections  spread  upon  the 
record,  as  causes  of  special  demurrer.  One  of  these  i8,,that 
there  is  no  profert  of  the  condition  of  the  writing  obligatory, 
although  it  is  set  forth  in  the  declaration.  To  this  it  is  a  suf- 
ficient answer,  that  when  a  profert  is  made  of  any  such  in- 
strument, the  whole  b  before  the  court,  and  it  is  unnecessary 
to  make  a  separate  profert  of  the  condition.  If  the  de- 
fendant wishes  oyer  of  the  whole  instrument,  he  may  pray 
it ;  but  oyer  of  the  obligatory  part  is  not  oyer  of  the  condi- 
tion ;  each  must  be  prayed  for,  if  each  is  wanted.  Another 
objection  is  to  the  want  of  particularity  in  the  statement  of 
the  certificate,  and  in  what  respects  it  is  false  and  fraudu- 
lent It  appears  to  me,  that  it  would  have  been  more  cor- 
rect to  have  stated,  generally,  that  the  mutilation  of  the  in- 
strument was  occasioned  by  fraud  and  imposition  practised 
upon  the  collector  of  Bristol,  leaving  the  special  facts  to  be 
made  out  in  evidence.  And  it  may  be,  that  the  averment 
is  not  sufficiently  pointed  and  exact  in  its  present  terms,  at 
least  in  not  stating  the  party,  by  whom  the  false  certificate 
was  produced.      But  this  is  the  less  necessary  to  be  con- 
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sidered,  because,  if  upon  the  merits  of  the  more  general 
question,  the  United  States  are  entitled  to  relief,  the  court 
would  not  find  any  difficulty  in  granting  leave  to  amend. 

The  question  therefore,  to  which  the  opinion  of  the  court 
will  address  itself,  is,  whether  any  suit  can  be  maintained  at 
law  upon  an  instrument  mutilated  like  the  present,  where 
that  mutilation  has  been  produced  by  fraud  and  imposition, 
practised  upon  a  public  officer  in  the  discharge  of  a  public 
duty  by  a  party  bound  by  the  instrument. 

The  bonds  given  in  the  present  case  are  the  customary 
bonds  required  by  law  (1)  to  be  given  upon  the  exportation  of 
merchandise,  entitled  to  drawback,  in  order  to  enable  the 
party  to  obtain  the  common  debenture.  Certain  proofs  are 
required  to  be  produced  to  the  collector  of  the  port  of  the 
fact  of  relanding  the  merchandise  in  a  foreign  country,  upon 
the  production  of  which  the  bonds  may  be  cancelled.  The 
law,. of  course,  supposes  the  certificates  and  proofs  to  be 
genuine,  and  not  fraudulent,  and  upon  this  presumption, 
and  this  only,  authorises  a  cancellation  of  the  bonds.  If 
the  cancellation  be  by  mistake  or  fraud,  the  collector  is  act- 
ing beyond  the  authority  confided  to  him  by  law,  and  his 
act  cannot  bind  the  goTernment. 

But  I  should  be  sorry,  that  it  should  be  supposed,  that  there 
is  any  principle  applicable  to  this  case,  which  would  not 
equally  apply  to  suits  between  private  citizens.  Nothing  is 
more  dear  than  that  deeds  procured  by  fraud  are  void,  and 
may  be  set  aside  on  nan  est  factum  pleaded,  upon  due  proof 
of  the  fraud  (2) ;  and  grants  of  the  government  are  not,  in 
this  respect,  distinguishable  from  those  of  individuals  (3).  It 
would  seem  to  follow  as  a  natural  conclusion  from  this  doctrine, 

(1)  Act  of  2  March,  1799,  chap.  128,  §  175,  and  seq.,  and  particularly 
§81. 

(2)  Thompson  v.  Rock,  4  Maule  &  Selw.  338 ;  Skip  v.  Haey,  3  Atk. 
R.  91,  93;  Com.  Dig.  Fait,  B.  2,  Shepp.  Touch.  60. 

(3)  Comyns  Dig.  Gnnt  G.  8, 9. 
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that  deeds  cancelled  by  fnrad  and  impoflition  are  to  be  con* 
Bidered  as  stiH  exiatiDg  and  in  full  foice.  If  a  deed  be  avoids 
ed  by  fraud  in  iU  concoction,  it  would  seem  almost  absurd 
to  say,  that  after  its  legal  eiecutioo  it  should  be  desteoyed  by 
ftaud  practised  upon  the  obligee. 

The  old  cases  proceeded  upon  a  very  narrow  ground.  It 
seems  to  have  been  held,  that  a  material  alteration  of  a  deed 
by  a  stranger,  without  the  privity  of  either  obligor  or  obligee, 
avoided  the  deed ;  and  by  parity  of  reasoning  the  destruction 
or  tearing  off  the  seal  either  by  a  stranger  or  by  accident  (4). 
A  doctrine  so  repugnant  to  common  sense  and  justice,  which 
inflicts  on  an  innocent  party  all  the  losses  occasioned  by  mi^ 
take,  by  accident,  by  the  wrongful  acts  of  third  persons,  or 
by  the  providence  of  Heaven,  ought  to  have  the  unequivocal 
support  of  uabrdcen  authority,  bef<we  a  court  of  law  is  bound 
to  surrender  its  judgment  to  what  deserves  no  better  nanie 
than  a  technical  quibble.  It  appears  to  oie  to  be  shaken  to  its 
very  foundation  in  modem  times ;  and  every  case,  which  up* 
holds  a  remedy  at  law,  where  the  deed  is  lost  by  time  and 
accident,  is  decisive  against  it.  The  case  of  Read  v.  Brook* 
man  (5),  is  directly  in  point,  and  is  reasoned  out  by  Lord 
Kenyon  with  vast  force  and  ability,  upon  principles  of  eter- 
nal justice.  Mr.  Justice  Buller,  in  Master  v.  Miller  (6),  said, 
and  he  is  a  great  authority,  <'  It  is  not  universally  true,  that 
a  deed  is  destroyed  by  an  alteration,  or  by  the  tearing  off  the 
seal.    In  Palmer,  403,  a  deed,  which  had  erasures  in  it,  and 

(4)  Pigot's  case.  11  Co.  27 ;  S.  P.SlC.  1  Roll.  R.  39 ;  I  Roll.  Abrtd. 
Fait,  X.  ],  2,  3 ;  Perk  §  135,  136,  and  cases  cited  in  U.  States  v.  Cutis, 
IGallis.  R.  69;  Com.  Dig.  Fait,  (F.  2;)  Matthewson's  case,  5  Co.  23; 
Dyer  59«  and  note  12,  Shepp.  Touch.  07. 

(5)  3  Term  R.  151,  and  see  Bolton  v.  Bishop  of  Carlisle,  2  H.  BL 
259. 

(6)  4  T.  Rep.  320, 339 ;  and  see  Waugh  o.  Bassell,  5  Taunt  Rep.  707 » 
Tott^  V.  Nesbitt,  d&  Mattison  r.  Atkinson,  cited  3  Term  Rep.  153,  note 
(c);  Henfree  v.  Bromley,  6  East  R.  309. 
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from  which  the  seal  was  torn,  was  held  good,  it  appearii^, 
that  the  seal  was  torn  off  by  a  little  boj.  So  in  any  case, 
where  the  seal  is  torn  off  by  accident  after  plea  pleaded,  as 
appears  by  the  cases  quoted  by  the  Plaintiff's  counsel.  And 
in  these  days  I  think,  even  if  the  seal  were  torn  off  before 
the  action  brought,  there  would  be  no  difficulty  in  framing  a 
declamtion,  which  would  obviate  every  doubt  upon  that  point 
by  stating  the  truth  of  the  case.  The  difficulty,  which  arose 
in  the  old  cases,  depended  very  much  on  the  technical  forms 
of  pleading,  applicable  to  deeds  alone.  The  Plaintiff  made 
a  profert  of  the  deed  under  seal,  which  he  still  must  do,  un« 
le^s  he  can  allege  a  sufficient  ground  for  excusing  it.  When 
that  is  done,  the  deed  or  the  profert  must  agree  with  that 
stated  in  the  declaration,  or  the  Pbintiff  fails.  But  the  pro* 
fert  of  a  deed  without  a  seal  will  not  support  an  allegatioa 
of  a  deed  with  a  seal."  There  is  so  much  sound  sense  and 
legal  propriety  in  this  docrine,  that  one  is  persuasively  urged 
to  adopt  it,  and  it  stands  supported  by  the  authority  of  other 
cases.  But  however  this  may  be,  it  is  clear  that  a  divulsion 
of  the  seal  by  the  obligor  himself,  or  by  his  connivance, 
without  the  assent  of  the  obligee,  does  not  avoid  the  deed  (7). 
And  it  has  been  so  decided  by  this  court  (8).  And  I  have  no 
hesitation  in  declaring,  that  if  the  seal  is  torn  off  with  the 
assent  of  the  obligee,  either  by  mistake,  or  by  fraud  and 
imposition  practised  by  the  obligovy  it  may  still  be  declared 
on  as  a  deed,  making  the  proper  averment  of  the  facts  upon 
the  profert,  and  the  party  will  be  entitled  to  a  recovery.  The 
case  of  Mattison  i;.  Atkinson,  cited  in  a  note  in  3  T.  Rep. 
153,  fully  supports  this  doctrine;  and  if  it  were  of  the  first 
impression,  I  should  not  hesitate  to  adopt  it.  Dealing  with 
this  case  therefore,  as  I  am  bound  to  do  according  to  the 
admitted  facts,  I  must  take  it  to  be  a  case,  where  the  obli- 

(7)  Totty  V.  Neabitt,  3  Term  R.  153,  note  (c).    Shepp.  Touch.  67. 

(8)  U.  States  v.  Catts,  1  Gallison  R.  69. 
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gora  to  the  bonds  have  procured  the  destruction  of  the  seak 
by  the  obligee,  not  merely  by  a  mistake  of  the  facts,  but  by 
gross  fraud  and  imposition  (9).  We  may  readily  see,  how  this 
doctrine  stands  in  equity,  from  what  fell  from  Lord  Hard- 
wicke  in  Skip  v.  Huey  (10),  whose  language  meets  the  present 
case  in  its  material  features.  <<  There  are  many  cases^" 
says  his  lordship,  <<  where  equity  will  set  up  debts  eztin*^ 
guished  at  law  against  a  surety,  as  well  as  against  a  principal ; 
as  where  a  bond  is  burnt  or  cancelled  by  accident  or  mis- 
take, and  much  stronger,  if  a  principal  procure  the  bond  to 
be  delivered  up  by  fraud,  in  such  a  case  the  court  would  cer- 
tainly set  it  up,  because  he  shall  not  avail  himself  of  the 
fraud  of  any  of  the  debtors."  Now  it  appears  to  me  clear, 
that  the  doctrine  is  the  same  at  law  as  in  equity  in  this  re- 
spect, whenever,  from  the  nature  of  its  proceedings,  a  court 
of  law  can  administer  relief. 

And  this  leads  me,  to  what  has  been  the  principal  objec- 
tion urged  at  the  bar,  viz.  that  the  proper  remedy  in  this  case 
is  in  equity,  and  not  at  law.  That  effectual  relief  might  be 
administered,  in  a  case  like  the  present,  in  equity  cannot  be 
doubted  (11) ;  and  it  is  as  certain,  that  until  a  comparatively 
recent  period  it  was  supposed  that  the  remedy  was  exclusively 
in  equity.  Such  was  certainly  the  supposition  of  Lord  Hard- 
wicke,  as  appears  in  Whitefield  v.  Faussat  (12)  ;  and  some- 
thing of  the  same  lurking  doubt  of  the  jurisdiction  at  law  yet 
lingers  in  the  court  of  chancery  (13).  But  whatever  difficul- 
ties there  may  have  been  in  the  original  question,  it  is  now 

(9)  See  also  Penott  v.  Perrott,  14  East  R.  423. 

(10)  3  Atk.  91, 93. 

(11)  1  Vesey,  387,  392,  393.  See  Atkins  ».  Farr,  2  Eqwit  Abrid.  247 ; 
S.  C.  1  Atk.  287,  pi.  155 ;  Anon.  2  Atk.  61 ;  Ex  parte  Greenway,  6  Yes. 
jr.  812. 

(12)  1  Madd.  Ch.  Pr.  22,  23 ;  East  India  Cy.  «.  Donald,  9  Yes.  275. 

(13)  Ex  party  Greenway,  6  Yes.  p.  812 ;  East  India  Compy.  v.  Bod- 
dam,  9  Yes.  464. 
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80  firmly  established,  that  a  remedy  exists  at  law  on  a  bond  lost 
by  time  and  accident,  and  by  parity  of  reasoning,  on  a  bond 
destroyed  or  cancelled  by  fraud,  that  it  is  too  late  to  disturb  it. 
It  miist  be  admitted,  that  the  jurisdiction  in  equity  is  in  gen- 
eral more  salutary  and  less  liable  to  abuse ;  but  the  reasoning, 
that  endeavors  to  establish  a  concurrent  jurisdiction  at  law, 
is  extremely  cogent,  and  impressive  (14).  I  content  myself 
therefore  with  holding  the  law  on  this  subject,  as  I  find  it, 
not  meaning  to  doubt,  that  it  would  have  been  equally  com- 
petent for  this  court  to  have  sustained  a  suit  for  relief  on  the 
equity  side  of  its  jurisdiction. 

A  suggestion  has  been  thrown  out  at  the  bar,  of  the  in- 
sufiiciency  of  the  breach  assigned  in  the  declaration.  But  it 
appears  to  me,  that  this  objection  is  unfounded,  for  the  breach 
is  a  direct  negative  in  the  very  words  of  the  condition.  It 
is  certainly  good,  according  to  the  current  of  authorities  (15). 

Leave  is  given  to  the  plaintiflf  to  amend,  and  to  the  defen- 
dant to  withdraw  his  demurrer,  as  it  is  now  too  broad. 

(14)  Reed  v,  Brookman,  3  Term  Rep.  151. 

(15)  Heyford  r.  Reeve,  Yelv.  40,  €om.  Dig.  Pleader,  C.  45 ;  Proctor  v. 
Bardet,  3  Lev.  170;  Lee  v.  JohnsoD,  1  Lntw.  396, 399. 
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Stexrk  v.  Fixld. 

At  common  law  it  is  not  an  escape  in  a  gaoler  to  allow  prisoners  confined  for 
debt  the  liberty  of  all  the  apartments  within  the  goal  walls,  for  confine- 
ment within  the  walls  is  salva  et  arcta  eustodia. 

Qnere.  Whether  it  be  an  escape  to  allow  such  prisoners  the  liberty  of  the 
prison  limits  ? 

Bnt  it  is  an  escape  in  the  gaoler  to  make  a  prisoner  for  debt  a  turnkej,  and 
to  entrust  him  with  the  keys  of  the  outer  doors,  as  well  as  inner  doors,  at 
all  times  by  night  and  by  day. 

If  the  gaoler  be  committed  to  his  own  gaol,  on  execution  by  the  sheriff,  and 
no  new  keeper  is  appointed,  it  is  an  escape  of  the  gaoler,  for  which  the 
sheriff  is  accountable ;  but  it  is  not  an  escape  of  the  other  prisoners,  if 
they  are  in  fact  kept  in  custody  under  the  gaoler's  authority  or  his  agents. 

In  Rhode-Island,  the  doctrine  as  to  escapes  is  that  of  the  common  law,  and 
the  statutes  giving  the  liberty  of  the  limits  to  prisoners,  on  giving  bonds 
not  to  escape,  &c.,  have  not  altered  the  common  law.      i 

In  Rhode-Island,  an  action  of  debt  for  an  escape  is  a  legal  remedy,  that  ac- 
tion being  incorporated  into  their  laws  by  implication,  from  their  adop- 
tion of  the  English  laws. 

Debt  against  the  defendant,  the  late  sheriff  of  Providenoe 
county,  in  the  state  of  Rhode  Island,  for  an  asserted  escape 
of  one^ Joseph  Witmarth,  who  was  committed  to  the  gaol  of 
that  county,  upon  an  execution  in  favor  of  the  plaintiff, 
while  the  defendant  was  sheriff,  and  of  course  while  he  had 
the  care  and  custody  of  that  gaol  in  virtue  of  his  office. 
The  cause  was  tried  at  the  last  November  term,  on  the 
general  issue,  nil  debet,  and  a  verdict  was  then  found  for  the 
plaintiff,  subject  to  two  questions  of  law. 

1.  Whether  an  action  of  debt  was  a  proper  remedy  in  this 
case. 

2d.  Whether  upon  the  facts  there  was  in  point  of  law  an 
escape  of  the  prisoner. 

The  judgment  and  execution  hi  favor  of  the  plaintiff 
against  the  prisoner,  and  his  commitment  to  the  gaol  in  exe- 
CTXtton,  were  admitted  at  the  trial.    It  was  also  in  evidence. 
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that  at  the  time  of  the  commitment,  Stephen  Witmarth,  the 
brother  of  the  prisoner,  was  keeper  of  the  gaol  under  the 
defendant.  The  gaol  consists  of  a  single  building,  three  sto* 
ries  high.  On  the  lower  floor  the  gaoler  occupied  for  him- 
self all  the  rooms  for  family  purposes.  A  part  of  the  second 
story  was  used  for  prisoners  confined  for  debt,  who  had 
the  liberty  of  the  yard ;  and  the  remaining  part  of  the  se- 
cond, and  the  wdole  of  the  third,  story,  were  used  for  pri- 
soners, who  were  in  close  confinement.  The  only  avenue 
to  the  prisoners'  rooms  in  the  upper  story  was  through  the 
kitchen  on  the  lower  floor.  There  were  no  walls  round  the 
gaol,  and  the  liberties  or  limits  had  no  visible  lines  or  fences 
ta  mark  them.  During  the  imprisonment  of  Joseph  Wit- 
marth,  he  never  gave  any  bonds  for  the  prison  liberties,  and 
was  never  locked  up  in  any  room  by  day  or  by  night.  He 
was  allowed  to  go  at  his  own  pleasure  into  all  the  apartments 
in  the  house,  was  entrusted  with  the  keys  of  the  outer  and 
inner  doors  of  the  gaol,  as  well  when  the  gaoler  was  abroad, 
as  at  home,  and  acted  generally  as  a  turnkey  and  assistant 
of  the  gaoler,  receiving,  discharging,  and  locking  up  prison- 
ers, and  performing  other  oflicial  duties  for  him.  His  con- 
trol over  the  keys  of  the  gaol  was  never  limited  to  any  par- 
ticular times  or  occasions.  During  the  day  time,  the  outer 
doors  of  the  gaol  were  usually  left  unlocked.  There  was 
no  evidence  that  Joseph  Witmarth  ever  went  out  of  the  gaol 
house  after  his  commitment.  But  his  brother,  the  gaoler, 
while  Joseph  was  in  imprisonment  on  this  execution,  was 
himself  committed  to  the  same  gaol,  and  remained  there  a 
prisoner  for  some  days.  During  thb  period,  Joseph  Wit- 
marth had  the  gtiol  keys  as  usual,  and  the  defendant,  (the 
sherifi)  did  not  appoint  any  other  keeper  of  the  gaol,  and  did 
not  visit  the  gaol  oftener  than  had  been  usual  with  him  at 
other  periods. 

There  was  no  proof  of  any  appropriation  of  any  particular 
part  of  the  gaol  to  the  gaoler,  or  to  the  prisoners,  under  le- 
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gifllalive  or  any  other  public  authority.  The  appropriation, 
such  as  it  was,  was  made  by  the  gaoler  or  the  sheriff  at  his 
own  pleasure,  and  with  reference  to  his  own  accommodation. 
Such  were  the  material  facts,  upon  which,  at  the  trial,  a 
verdict  was  directed  to  be  taken  for  the  plaintiff,  with  a  view 
to  the  more  solemn  consideration  of  the  cause,  upon  an  ar- 
aigument  at  ban 

Searh  for  the  plaintiff  contended  on  the  first  point,  that 
debt  was  the  proper  form  of  action,  and  cited  1  Chitty  Plead. 
81,  1  Mason  R.  299,  S  Wheaton  R.  386.  He  admitted, 
that  in  England  the  common  law  remedy,  under  such  a  state 
of  facts,  was  case  according  to  the  usual  practice,  but  that  debt 
would  equally  well  lie.  And  that  it  could  not  be  denied,  that 
debt  was  the  statute  remedy.  That  the  English  statute  and 
common  law,  in  force  at  the  time  of  the  separation  of  this 
^country  from  Great  Britain,  so  far  as  the  same  was  applica- 
ble to  our  institutions  and  circumstances,  and  not  repugnant 
to  any  of  our  own  statutes,  formed  a  part  of  our  common  law. 
1  Mass.  R.  59.  2  Do.  534.  2  Binney  594.  1  Dallas  73. 

That  the  records  and  precedents  of  the  courts  of  Rhode 
Island  would  fully  prove,  that  the  action  of  debt  had  been 
the  uniform  remedy  in  cases  of  this  description,  from  the 
earliest  times. 

That  certain  acts  of  the  General  Assembly  of  Rhode  Island, 
passed  in  the  the  years  1700,  1749,  and  1767,  expressly  made 
the  English  statute  and  common  law  the  law  of  Rhode 
Idand,  in  all  cases  not  provided  for  by  the  statutes  of  the 
then  colony,  where  the  same  was  applicable.  And  that  the 
statute  of  the  state  of  Rhode  Island,  passed  since  the  revolu- 
tion, (in  1798,)  which  was  relied  upon  by  the  counsel  for  the 
defendant  as  effecting  a  repeal  of  the  former  acts,  was  in 
truth  susceptible  of  but  one  conclusion,  and  that  fiiUy  affirm- 
ing the  former  acts,«and  sanctioning  the  opinion  now  advan- 
ced* 
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Upon  the  second  point,  whether,  upon  the  facts. in  this 
case  there  was  in  point  of  law  an  escape  of  the  prisoner. 
It  was  contended, 

1.  The  defendant's  giving  to  the  prisoner  the  liberty  of 
the  gaol,  as  proved  in  the  case,  was  an  escape.  That  an  es- 
cape may  be  committed,  whilst  the  prisoner  remains  with- 
in the  walls  of  the  prison,  is  established  by  a  train  of  deci- 
sions, extending  from  a  period  long  anterior  to  the  time  of 
Lord  Coke  down  to  the  present  day.  In  Westby's  case,  3 
Coke,  R.  71,  it  is  expressly  decided,  that  an  escape  may  be 
committed  within  the  walls  of  the  prison,  and  the  court  ob- 
serves, <<  that  the  law  doth  adjudge  one  who  remains  in  pris- 
on to  escape." 

So  where  a  woman,  a  keeper  of  the  prison,  marries  her 
prisoner,  it  is  an  escape  of  the  prisoner,  though  he  never 
leaves  the  walls  of  the  prison.  Plowden  17.  2  Bac.  Abr.  515. 
Escape  B.  3.  3  Com.  Dig.  601.  Escape  C. 

So  where  the  inheritance  descends  to  the  prisoner,  it  is  an 
escape  though  he  remains  within  the  walls.  3  Com.  Dig.  601. 
Escape  C.  6. 

So  when  the  prisoner  is  committed,  and  no  one  is  at  the 
prison  to  take  chaige  of,  and  confine  him.  3  Mass.  R.  310. 
Committing  a  sheriff  to  his  own  gaol  is  also  an  escape.  6 
Johns.  R,  22. 

In  Boynton's  case,  3  Co.  R.  44,  it  is  said  to  have  been  ad- 
judged as  early  as  the  24  Hen.  VIII.  that  prisoners  on  execu* 
tion  should  not  go  at  liberty  mthin  the  prison.  And  the  same 
principle  is  recognised  and  established  in  Dalton's  Sheriff. 
485.  Dyer  249.  1  Rolls.  Abr.  817.  10  Yin.  Abr.  83.  Escape 
C.  1.  11  Mass.  R.  161.  3  Mass.  R.  101. 

It  has  been  sug^sted  by  the  counsel  for  the  defendants^ 
that  these  decisions  are  founded  upon  statutes.  In  this, 
however,  there  is  a  mistake  ;  they  are  the  principles  of  the 
common  law,  and  in  full  operation  loilg;  before  the  statute 
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alluded. to  was  enacted.  3  Com  Dig.  597,  B.  vl :  and  Bee  the 
aathorities  before  cited.  This  statute  did  not  originate  these 
principles,  but  made  further  ones,  giving  to  keepers  of  cer* 
tain  prisons  additional  powers  over  their  prisoners  in  q>e- 
cified  cases,  in  order  to  oblige  them  to  a  more  speedy  com- 
pliance with  their  duty.  2  Bac.  Abr.  512,  Escape  B.  1. 

In  the  3  Mass.  Rep.  101,  2,  3.  before  cited,  the  common 
kw  principles  and  decisions  are  reviewed  by  the  able  and  dis* 
tinguished  Chief  Justice  of  the  Supreme  Judicial  Court  of 
that  state,  and  all  the  questions  upon  this  point  decidedly  put 
at  rest*  It  is  observed  by  the  adverse  counsel,  that  the  Chief 
Justice  in  one  part  of  that  opinion  says  that  the  prisoner's 
gomg  to  the  pump  within  the  limits  was  no  escape,  and 
hence  would  seem  to  infer  his  right  to  be  upon  the  liberties. 
But  in  that  case  the  prisoner  had  given  band  for  the  Kberiy 
of  the  yard  J  and  that  was  the  reason,  why  the  going  to  the 
pump  was  no  escape. 

Impressed  with  the  high  authority  of  this  decision,  and 
its  conclusive  nature,  the  counsel  attempt  to  consider  it  as 
founded  in  some  degree  upon  the  statutes  of  that  state,  be- 
tween which  and  those  of  this  state  upon  this  subject  there 
is,  they  say,  a  difference.  But  its  force  and  application  can- 
not be  so  evaded.  The  court  expressly  treat  of  the  common 
law,  and  distinctly  state  the  principles  of  it.  At  common  law, 
says  the  Chief  Justice,  p.  101,  the  sheriff  Aad  power,  &c., 
and  refers  to  Dalton  &  Impey,  who  are  clearly  treating  of 
the  common  law  principles. 

Nor  is  there  any  material  difference  between  the  statutes 
of  the  two  states.  Their  language  is  very  similar,  and  their 
provisions  are  clearly  the  same,  as  &r  as  they  relate  to  any 
question  included  in  the  case  at  bar.  3  Mass.  103.  Laws 
of  R.  Island,  1798,  p.  224,  ^  8,  9. 

From  these  authorities  then  it  is  perfectly  clear,  that  an  es- 
cape may  be  committed,  while  the  prisoner  is  within  the 
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prison  walls.  The  reason  seems  io  be  plain ;  k  is  because 
he  is  not  in  legal  cnstody  there.  By  all  the  authorities,  his 
personal  presence  is  not  enough  to  constitute  legal  imprison- 
ment. But  the  person  must  be  in  $aft  and  dote  custody^  in 
9trtct  wardy  in  the  custody  of  a  keeper,  of  competent  au- 
thority to  restrain  him.  It  is  settled  by  all  the  authorities, 
and  admitted  on  the  other  side,  that  if  the  prisoner  is  without 
the  limits,  although  with  a  keeper,  it  is  an  escape.  And  yel 
the  same  authorities  say,  that  if  the  prisoner  is  at  his  liierty 
vnthin  the  prison,  or  is  without  it  i»  custody  of  a  keeper^ 
it  is  an  escape.  The  cases  before  cited  put  his  being  of 
liberty  within  the  ti^a/b,  and  his  being  without  them  with^^ 
keeper  J  upon  precisely  the  same  ground.  It  is  clearly  an  es- 
cape in  both  instances. 

Imprisonment  consists  of  two  great  characteristics.  It  is 
a  confinement  or  restraint  of  the  person,  1.  In  a  proper 
place ;  2.  In  proper  custody.  And  if  either  of  these  is 
wanted,  there  is  no  imprisonment,  and  of  course  there  is  an 
escape.  A  debtor  may  be  committed,  and  witjiin  the  four 
walls,  and  yet  as  to  the  question  of  escape  not  a  true  priso- 
ner, because  not  in  proper  custody,  or  rather  in  no  legal  cus- 
tody at  all. 

So  he  may  be  in  actual  custody  by  an  officer  with  a  legal 
precept,  and  of  competent  authority  to  restrain  him,  and 
yet  if  he  is  not  restrained  in  a  proper  place  it  is  an  escape. 

Hence  if  a  prisoner  is  ordered  to  court  under  a  Habeas 
Corpus,  and  his  keeper  carries  him  out  of  the  proper  road, 
or  stays  too  long,  <&c.,  it  is  clearly  an  escape.  Hob.  SOS.  10 
Vin.  Abr.  8». 

Hence  when  the  sherilf  arrests  one  on  execution,  and 
carries  him  out  of  the  direct  road  to  the  gaol,  or  loiters  too 
long  on  the  way,  it  is  an  escape,  although  the  sheriff  is  widi 
him.      1  Bos.  &  Pull.  S&  9  Johns.  Rep.  329.  3  Cora.  Dig. 
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600.  So  by  the  laws  of  Rhode  Islaod  the  prisoner  mast 
not  only  be  in  gaol  but  in  custody.  Digest  of  1798,  p.  196. 
Form  of  execution. 

I'he  reason  and  the  justice  of  these  principles  seem  to  be 
plain.  In  the  first  instance,  although  the  person  or  debtor  is 
within  the  walls,  yet  he  is  not  in  custody  ;  that  safe  and  close 
custody,  which  the  law  requires.  The  place  is  right,  but  the 
custody,  the  restraint,  is  wanting,  and  therefore  there  is  an 
escape.  In  the  second,  there  is  an  actual  custody,  but  it 
is  exerted  out  of  its  proper  place,  and  therefore  there  is 
an  escape ;  and  in  both  cases  the  sheriff  is  undoubtedly 
liable. 

The  statute  of  Rhode  Island,  of  1747,  (Old  Laws,  p.  34.) 
it  is  submitted,  places  this  question  beyond  all  doubt.  It  is  "  An 
act  for  the  ease  of  prisoners  for  debts,"  and  the  first  grant- 
ing to  prisoners  the  liberty  of  the  yard.  By  this  statute  and 
its  preamble,  it  appears,  that  persons  were  closely  confined 
in  scanty  little  rooms,  under  lock  and  Tcey,  to  the  injury  of 
their  healths.  That  if  they  had  the  liberty  of  the  house, 
they  would  support  themselves,  &c. ;  and  it  was  doubted 
whether  a  hondfor  this  liberty  was  valid  in  law.  The  Act 
then  provides,  that  it  shall  be  lawful  for  the  sheriff  to  grant 
and  allow  to  prisoners  for  debt  apartments  in  the  prison^  and 
the  liberty  of  the  yard^  on  their  giving  bonds  to  the  sheriff 
for  the  use  of  the  creditor,  to  remain  true  prisoners^  &c. 

By  this  act  it  is  perfectly  demonstrated,  that  no  sheriff 
ever  dreamed  he  could  grant  the  liberty  of  the  yard  to  a 
prisoner  upon  any  terms  whatever;  and  the  doubt  was, 
whether,  even  with  a  bond,  he  could  grant  the  liberty  of  the 
house.  Without  such  bond,  no  pretence  of  such  a  right  is 
even  suggested.  This  act  and  all  the  subsequent  acts  pot 
the  liberty  of  the  ho%tse  and  of  the  yard  upon  the  same 
ground  precisely ;  that  of  previously  giving  bond  with  sure- 
ties.   This  statute  is  not  merely  explanatory,  but  grants  new 
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powers,  and  makes  new  provisions.  It  provides  that  it  shall 
be  lawful  to  grant  or  allow  these  fevors  to  prisoners  on 
bond.  And  if  it  should  be  a  fact,  that  previous  to  this  sta- 
tute sheriffs  had  occasionally  indulged  prisoners  within  the 
prison  walls,  upon  a  supposition  of  right,  the  statute  most  un* 
questionably  repeals  that  right,  and  prohibits  that  indulgence 
in  future.  It  explicitly  and  emphatically  prescribes  the 
mode  and  condition  upon  which,  and  upon  which  alone,  the 
liberty  of  Ihe  house  or  yard  can  be  granted  to  a  prisoner  (1). 

The  statute  in  question  is  similar  in  its  provisions  to  all 
the  subsequent  statutes,  on  the  subject,  except  the  bond  is 
required  to  be  given  directly  to  the  creditor,  and  the  rate  of 
interest  has  been  occasionally  varied. 

The  statute  of  1798,  which  is  now  in  force,  is  also  conclu- 
sive on  this  point.  Digest  of  1798,  p.  126,  ^  8,  9.  The 
eighth  section,  like  the  former  act,  prescribes  the  only  terms, 
upon  which  the  liberty  of  the  house  or  yard  can  be  granted 
to  debtors.  The  language  of  both  acts  is  similar.  Indepen* 
dently  of  these  provisions  the  prisoner  must  be  kept  in  that 
safe  and  close  custody,  designated  by  the  common  law,  and 
established  by  the  current  of  decisions  already  referred  to. 
And  this  is  fully  confirmed  by  the  ninth  section,  p.  137,  which 
provides,  that  if  the  bond  given  for  the  tnlargement  of  any 
prisoner  is  sued,  &c.  the  principal  and  his  sureties  shall  not 
have  the  privilege  of  the  house  and  yard,  but  shall  be  comr 
mUted  to  do$e  gaol.  This  section  calls  the  liberty  given,  an 
enlargement^  clearly  implying  that  the  restraint,  which  be- 
fore was  limited  to  close  tfnd  safe  confinement  in  strict  ward, 
is  enlarged  to  the  house  and  yard.  And  further,  the  prin* 
cipal  and  sureties  are  to  be  committed  to  dote  gaol.  Now 
this  section  did  not  introduce  any  new  kind  of  restraint  or 
imprisonment  as  to  this  class  of  debtors ;  it  merely  intended, 
that  they  should  be  in  the  same  custody,  and  under  the  same 

(1)  See  n  Mass.  163, 633, 7  Biass.  101. 
VOL.  IT.  42 
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restraint,  that  debtors  were,  independent  of  the  statute,  that 
is,  safe  and  close  custody  in  the  prison. 

The  counsel  for  the  defendant  has  alluded  to  the  deci- 
sions of  New- York  and  Connecticut,  in  support  of  his  argu- 
ment. The  statutes  of  those  states  and  the  regulations  of 
their  prisons  are,  it  is  believed,  totally  different  from  those 
of  Rhode  Island.  In  New  York,  the  court  consider  the  liber- 
ties of  their  gaob  similar  to  those  of  the  Fket  and  Mar$halr 
9ea.  In  Connecticut,  the  liberties  are  fixed  and  settled  by 
the  Supreme  Court,  and  their  use  by  prisoners  allowed  upon 
such  terms  as  they  judge  expedient  1  Backus,  165,  &c.  2 
Backus,  2.  8,  <&c. 

Whether  the  decisions  in  New- York  are  correct  or  not, 
may,  I  apprehend,  be  seriously  doubted.  In  both  states,  judi- 
cial decisions  are  founded  upon  state  regulations,  which 
make  a  part  of  their  system  of  local  law,  and  can  have  no 
influence  here,  where  the  statutes  are  essentially  different 
It  has  already  been  remarked,  that  our  statutes  and  our  com- 
mon law  upon  the  subject  in  controversy  are  similar  to 
those  of  the  state  of  Massachusetts,  the  decisions  of  whose 
laws  upon  every  point  involved  in  the  case  at  bar  are  clear- 
ly in  favor  of  the  plaintiff. 

In  New  York,  the  ancient  common  law  has  been  recog- 
nized as  existing  in  England,  as  contended  for  by  the  plaintiff's 
counsel.  It  is  however  considered,  that  their  statutes  have 
modified  it  relative  to  sheriffs,  gaols  and  gaol  liberties.  Their 
statutes  are  in  a  great  measure  a  compilation  of  the  English 
statutes,  embracing  that  of  8  and  9  Will.  III.  Under  these 
statutes  their  courts  have  adjudged  the  liberties  to  be  a  mere 
extension  of  the  prison  walls  and  which  the  sheriff  cannot 
refuse  a  prisoner,  who  offers  competent  security.  When 
upon  the  liberties  (with  or  without  bond)  the  prisoner  is  re- 
puted to  be  in  the  keeper's  custody,  and  if  he  departs,  the 
keeper  can  retake  him.  But  the  case  here  is  totally  different. 
When  a  bond  is  given,  the  custody  of  the  keeper  is  at  an 
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end,  and  should  the  prisoner  depart  from  the  gaol  yard,  it  is 
not  to  be  pretended,  that  the  keeper  or  sheriff,  or  the  com- 
roitting  creditor,  ean  retake  and  imprison  him,  nor  that  the 
sheriff  is  liable  for  an  escape.  In  the  case  at  bar,  no  bond 
of  any  kind  was  taken.  Upon  any  principle  whatever, 
therefore,  the  decisions  in  New  York  can  afford  no  defence 
to  the  present  case.     10  John's  Rep.  549.  Janson  v.  Hilton. 

2.  It  was  further  contended  on  the  part  of  the  plaintiff, 
that  making  the  prisoner  turnkey,  and  giving  him  the  keys  of 
the  gaol  was  also  an  escape. 

The  reason  assigned  in  the  books,  why  these  acts  consti- 
tute an  escape  is,  that  the  prisoner  having  the  keys  of  his 
own  prison  is  no  longer  in  restraint ;  he  is  not  in  safe  and 
close  custody,  nor  in  strict  ward.  And  although  he  may  re- 
mun  within  the  walls,  it  is  nevertheless  an  escape,  as  he  is 
not  there  by  restraint.  He  cannot  be  said  to  be  in  custody 
of  the  sheriff,  when  that  custody  has  been  voluntarily  relin- 
quished, and  the  means  of  enforcing  restraint,  or  continuing 
the  custody,  voluntarily  surrendered  to  the  prisoner. 

Such  a  case  is  adjudged  to  be  an  escape,  for  the  same  rea- 
son, that  committing  a  sheriff  to  his  own  gaol,  or  a  woman 
keeper  marrying  her  prisoner,  or  the  inheritance  descending 
to  a  prisoner,  are  adjudged  escapes.  It  is  because  there 
is  no  legal  custody.  Piatt's  case.  Plowden  36.  Cases  Tem. 
Hardw.  396.  3  Com.  Dig.  601.  Escape  C. 

<<  If  the  sheriff  makes  a  prisoner  gaol  keeper  and  gives  him 
the  keys,  it  is  the  escape  of  the  sheriff."  5  Mass.  312.  "  For ' 
the  prisoner,  (say  the  court)  by  being  the  keeper,  and  having 
the  keys,  is  no  longer  restrained  of  his  liberty  ;"  the  reason 
is  obvious.  He  cannot  confine  himself.  Imprisonment  is 
actual  restraint  by  external  power,  having  the  right  to  re- 
strain ;  but  a  man  cannot  exert  this  power  upon  himself 
and  the  moment  it  is  attempted,  his  prison  doors  are  open 
and  he  is  free. 

It  is  argued  on  the  other  side,  that  the  turnkey,  in  the  case 
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referred  to  in  the  books^  actually  left  the  prison  and  walked 
into  the  street,  and  in  that  way  committed  the  escape,  and 
3  Com.  Dig.  601,  is  cited.  But  the  departure  of  the  turn- 
key from  prison  is  not  the  escape  spoken  of  in  the  authority, 
nor  was  it  the  foundation  of  the  action  He  returned  before  ac- 
tion brought,  and  was  within  the  walls.  In  cases  of  involuntary 
escape,  return  before  suit  is  equal  to  capture  on  fresh  pursuit, 
and  is  a  good  defence.  If  such  a  defence  would  have  availed 
in  that  case,  it  would  have  been  made,  for  it  is  not  pre- 
tended, that  any  permission  was  given  to  leave  the  gaol,  ex- 
cept delivery  of  the  keys.  But  it  is  not  pretended  by  any 
of  the  authorities,  that  such  a  defence  would  be  sustained, 
and  for  this  plain  reason.  The  escape  was  voluntary  in  the 
sheriff;  the  escape  was  completed  within  the  walls,  the  mo- 
ment the  keys  were  delivered  to^he  prisoner,  and  his  being 
without  the  limits  was  only  evidence  of  the  escape  being 
voluntary  on  the  part  of  the  sheriff. 

3.  The  plaintiff's  counsel  also  insisted,  that  Stephen  Wit- 
marth,  the  keeper,  having  been  committed  to  gaol  was  an 
escape  in  the  prisoner. 

It  seems  to  be  clear  upon  authority,  that  committing  the 
keeper,  is  an  escape,  not  only  of  himself,  but  of  all  the  priso- 
ners, of  whom  he  was  the  keeper.  S  Bac.  Abr.  515.  Escape, 
B.  3.  Dalt.  Sher.  487.  10  Vin.  Abr.  78.  Escape,  A.  2.  12. 
Styles  465.  Keeble  202,  pi.  2.  3  Com.  Dig.  601.  Escape  C. 

The  reason  of  this  principle  is  obvious.  When  the  keep- 
er is  committed,  it  is  a  termination  of  his  authority.  He 
Cannot  be  the  keeper  of  a  prison,  in  which  he  is  a  prisoner. 
In  contemplation  of  law  he  is  supposed  to  be  locked  up,  and 
his  ability  and  power  to  act  are  gone.  "  When  the  under- 
keeper  (gaoler)  b  committed  to  prison,  his  employment  is 
thereby  determined."  Per  Sewell,  C.  J.  11  Mass.  Rep.  184. 
In  the  5  Mass.  R.  312,  it  is  decided, ''  that  committing  the 
keeper  is  an  escape,"  and  oji  this  ground,  that  he  cannot 
keep  himself.    This  is  the  true  foundation,  I  apprehend,  of 
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all  the  decisions  on  this  point,  that  his  imprisonment  ends 
his  authority  as  keeper ;  so  that  he  can  neither  restrain  him- 
self nor  others.  And  his  authority  being  so  at  an  end,  the 
prisoners  are  all  without  a  keeper  ;  they  are  not  in  safe  and 
close  custody.  In  fact,  they  are  in  no  custody  at  all,  either 
actual  or  constructive,  for  there  is  no  person  there,  who  does, 
or  who  has  a  right  to,  have  them  in  custody.  And  this  by 
all  the  authorities  is  clearly  an  escape. 

Some  of  the  cases  say,  it  is  an  escape,  unless  the  keeper 
first  secure*  his  prisoner.  In  this  case  it  is  in  proof,  that  Jo- 
seph Witmarth  was  not  secured,  but  that  he  had  the  same 
liberty  in  and  over  the  house,  and  the  custody  of  the  keys, 
in  the  same  manner,  while  Stephen  Witmarth  was  committed, 
as  before. 

It  is  also  in  proof,  that  no  new  keeper  was  appointed  ;  nor 
was  the  sheriiT  at  the  prison  according  to  the  recollection  of 
the  witnesses,  while  Stephen  Witmarth  was  in  confinement. 

Whipple  and  Burgess  for  the  defendant,  contended,  1,  That 
an  action  on  the  case^  and  not  debt,  was  the  proper  remedy 
for  the  plaintiff. 

The  injury  alleged  is  an  escape.  This  is  a  iori. 
The  remedy  for  a  tart  should  be  such  an  action  as  will 
give  damages  proportionate  to  the  injury.  If  a  debtpr, 
who  has  no  means  of  making  payment,  be  suffered  to  escape, 
what  can  be  the  damage  to  his  creditor  ?  Imprisonment  can- 
not coerce  payment  from  the  totally  insolvent.  It  would  be 
otherwise,  if  a  rich,  obstinate,  and  fraudulent  debtor  were 
imprisoned.  Imprisonment  might  coerce  him  to  make  pay- 
ment. Hence  the  common  law,  with  all  the  wisdom  of  com- 
mon sense,  gives  the  action  on  the  case  as  a  remedy  for  an 
escape  10  Vin.  77.  2  Inst.  382.  Cro.  Jac.  658.  By  the  stat. 
I  Rich.  2,  ch.  12,  an  action  of  debt  is  given  against  the  war- 
den of  the  fleet,  if  he  permits  prisoners  in  execution  for  debt 
to  escape.  By  an  equitable  construction  of  this  statute  it 
42* 
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extends  to  all  sheriffs  and  other  keepers  of  prisons.  This 
statute  was  enacted  A.  D.  1376,  about  450  years  ago.  Since 
that  time  the  subjects  of  the  crown  of  Great  Britain  have 
had  their  option  in  cases  of  escape,  to  pursue  their  remedy, 
either  by  action  of  the  case  or  action  of  debt 

It  is  contended  by  the  counsel  for  the  phintiff,  that  the 
statute  of  Westm.  S,  giving  the  action  of  debt,  is  not  now  in 
force  in  tliis  state  as  an  EngUih  ttoMe,  but  as  common  law*, 
On  the  other  hand  we  contend,  that  the  statutes  of  England 
never  were  in  force  in  Rhode  Island,  at  common  law.  That 
although  in  oihtr  statet,  many  English  statutes  in  force  at  the 
time  of  the  emigration  of  our  ancestors  were  justly  consider- 
ed as  a  part  of  their  common  law ;  yet  the  case  was  diflei^ 
ent  in  Rhode  Island,  because  our  Assembly  did  not  leave  to 
the  courts  the  task  of  deciding  what  statutes  should  be  in 
force  and  what  not,  but  performed  that  task  themselves  from 
time  to  time.  In  1700,  all  the  English  statutes  were  **  m- 
traduced  into  practice  "  by  an  act  of  our  Assembly,  in  cases  in 
which  we  had  no  statute  of  our  own.  Afterwards,  from  time 
to  time,  our  Assembly  specified  a  part  only  of  the  English 
statutes,  and  declared  that  they  were  *<  hereby  "  introduced 
into  notice.  Many  acts  were  passed  on  the  subject,  and  the 
English  statutes  to  be  in  force,  diminished  to  a  small  num- 
ber. A  part  of  the  statute  of  Westm.  2,  was  introduced,  and 
we  contend,  that  that  excludes  all  other  parts. 

In  1798,  the  laws  of  our  state  were  revised,  and  the  fifth* 
section  reads  thus :  **  That  in  all  cases,  in  which  provision  is 
not  made,  either  at  common  lawj  or  by  the  statutes  aforesaid, 
the  statute  laws  of  England,  which  have  heretofore  been 
introduced  into  practice  in  this  state,  shall  continue  to  be  in 
force,  unless  the  General  Assembly  shall  especially  provide 
therefor.^'  The  preamble  to  that  section  is  important; 
<<  And  whereas  in  the  aforesaid  Digest,  statute  provision  may 
not  have  been  made  in  all  cases,  unprovided  for  at  common 
law,**  **  Be  it  enacted,"  &c.  as  above. 
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In  1767  the  legislaturei  by  an  act^  designate  particular  acts 
of  Parliament,  to  be  in  force  in  this  state,  beginning  at  a  pe- 
riod long  antecedent  to  the  emigration  of  our  ancestors. 
ArocMig  these  acts  is  the  statute  of  Westm.  2.  de  donis  con* 
ditionalibus.  Whether  it  was  the  intention  of  the  legisla- 
ture to  introduce  the  whole  of  this,  or  only  such  parts  as  re- 
late to  estates  tail,  is  very  doubtful.  Much  of  that  volumi- 
nous statute  relates  to  local  affiiirs ;  such  as  taking  jkh  in 
particular  rivers  in  England.  Th6  whole  never  could  be 
practised  upon  here.  The  statute  of  Gloucester,  the  whole 
of  which  is  expressly  introduced,  relates  to  subjects  of  gene- 
ral concern  entirely,  and  so  of  the  other  statutes,  the  whole 
of  which  are  introduced. 

The  counsel,  however,  for  the  plaintiff  may  take  their 
choice ;  if  a  part  only  was  introduced,  it  was  that  part  re- 
lating to  estates  tail,  and  aU  the  other  parts  are  excluded*  It 
the  fchole  was  introduced,  it  Was  introduced  as  an  English 
statute.  And  when  it  was  repealed  in  1798-,  no  practice 
under  it  can  be  set  up  as  common  law.  If  the  legislature  in 
1798  meant  to  repeal  the  statute,  they  meant  of  course  to 
pat  an  end  to  the  practice  under  it.  It  will  be  observed, 
Uiat  the  language  of  the  legislature  in  1767,  relative  to  the 
English  statutes  designated,  is,  that  they  are  hereby  intra* 
duced.  Their  language  in  1798,  is,  the  statutes  of  England 
"  heretofore  introduced  inio  practice"  Introduced  by  whom  ? 
By  the  courts  of  law  ?  No.  By  the  bar  ?  No,  but  by  them- 
selves. They  did  not  mean  to  leave  that  duty  with  the 
courts,  as  in  the  other  states,  Pennsylvania  for  instance  (2). 

Neither  did  they  mean,  that  all  the  statutes  of  England  in 
force  at  the  emigration  of  our  ancestors  should  be  considered 
as  common  law  here.  For  if  all  those  statutes  were  in 
force  as  common  law,  why  introduce  a  part  of  them  as  Eng^ 
Ush  statutes  1  If  they  had  been  silent  as  to  all  statutes  pre- 
vious to  the  emigration,  and  introduced  some,  that  were  pass- 


(3)  See  a  late  case  in  Yates*  Rep. 
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ed  since,  it  might  be  conciudedy  that  they  were  silent,  because 
they  considered  the  ante  natiy  as  already  in  operation  ;  and 
introduced  the  jio;^  nati,  because  they  would  otherwise  have 
no  force.  But  inasmuch  as  in  1700,  they  introduced  all 
the  English  statutes,  and  in  1767  introduced  by  a  new  revi- 
sion only  a  part,  those  that  were  omitted,  were  in  effect 
repealed.    They  were  not  to  be  practised  upon  any  longer. 

It  will  also  be  observed,  that  in  the  act  of  1767,  it  is  said, 
that  on  subjects  not  provided  for  by  our  own  statutes,  nor 
by  the  acts  of  Parliament  aforesaid,  "  the  lawi  of  England  " 
are  to  govern.  That  expression  undoubtedly  means  the 
common  law,  as  contradistinguished  from  acts  of  parliament. 
It  would  be  taking  great  pains  to  select  a  part  of  the  acts  of 
parliament,  and  then  by  one  stroke  of  the  pen  introduce  the 
whole,  if  we  should  give  to  those  words  a  more  enlarged 
meaning. 

Inasmuch  then  as  the  legislature  of  this  state  have  under- 
taken to  select  from  the  English  statute  book  certain  acts  of 
parliament,  what  they  have  selected  were  in  force  as  English 
statutes,  and  what  they  left  behind,  they  meant  should  not 
be  in  force.  If  they  took  a  part  of  the  statute  de  donis  only, 
the  other  parts  are  excluded,  and  no  practice  of  the  courts 
or  bar  can  give  them  life. 

Suppose  the  whole  of  the  statute  de  donis  to  be  introduced 
by  the  statute  of  1767,  did  the  legislature  repeal  it  in  1793  ? 
It  is  evident,  that  in  1798,  the  legislature  did  not  mean  to 
continue  in  force  all  the  English  statutes,  that  were  intro* 
duced  in  1767.  What  part  then  did  they  mean  to  continue 
in  force  ?  Why,  such  parts  as  related  to  subjects,  concerning 
which  no  provision  was  made  by  our  own  statutes,  or  by  the 
common  law.  It  will  not  do  to  say,  that  the  English  statute 
makes  a  better  provision  than  the  common  law  ;  but  does  the 
common  law  provide  any  remedy  against  a  sheriff  for  an 
escape  from  gaol  ?  I  say,  that  it  does  provide  a  remedy,  and 
a  better  remedy,  than  the  English  statute. 
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An  action  of  the  case  is  the  remedy  at  common  law,  and 
considering  the  feebleness  of  our  gaols,  the  only  remedy,  that 
ever  ought  to  be  allowed  of.  In  England,  where  the  sheriff 
provides  his  own  prison,  and  where,  from  their  very  struc- 
ture, an  escape  without  some  fault  of  the  jailor  is  hardly 
possible,  debt  may  be  in  most  cases  a  proper  remedy.  But 
in  Rhode  Island,  where  gaols  are  built  by  the  government, 
and  to  little  different  from  common  dwelling  houses,  that 
escapes  without  any  fault  of  the  jailor  are  of  common  occur- 
rence, the  action  of  debt  would  be  unjust  and  oppressive  in  ' 
its  operation. 

The  counsel  for  the  plaintiff  give  up  the  action  of  debt  as 
a  statute  remedy,  and  say  it  is  in  Rhode  Island  a  eamman 
law  remedy.  This  action  of  debt,  which  is  drawn  fresh  from 
the  bov^els  of  a  feudal  statute,  this  action  of  debt,  which  in 
England  for  six  hundred  years  has  been  used  as  a  statute 
remedy,  is  all  at  once  in  Rhode  Island  changed  in  its  nature. 
The  consequences  of  admitting  such  a  construction  are  in- 
deed alarming.  The  judicial,  is  placed  above  the  legislative 
authority,  and  no  repeal  of  any  statute  is  of  an^  force.  The 
legislature  put  an  end  to  its  existence  as  a  statute  law,  and 
the  courts  resort  to  the  practice  under  that  very  statutey  as 
evidence  of  common  law ;  thus  continuing  in  force  under 
a  new  name  the  law,  which  was  intended  to  be  repealed. 

If  our  legislature  never  had  introduced  any  of  the  English 
statutes,  but  they  had  been  practised  upon  by  common  con- 
sent, that  common  consent  would  have  foniied  the  unwritten 
common  law.  But  with  us,  the  English  statutes  were  intro- 
duced by  matter  ofrecordy  and  if  it  exists  now,  it  must  be 
as  a  record.  It  has  none  of  the  features  of  common  law 
about  it. 

But  supposing  the  action  of  debt  well  lies  in  this  case,  the 
next  question  is  whether  in  point  of  law,  the  prisoner,  Jo- 
seph Witmarth,  did  escape. 

1.  The  plaintiff  relies  on  three  facts  as  evidence  of  an  es- 
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cape,  1.  That  Joeeph  Witmarth,  the  prisoDer,  had  the  liberty 
of  the  gaol  house  ;  2.  That  he  was  made  turnkey ;  and,  3. 
The  commitment  of  Stephen  Witmarth,  the  jailor. 

The  first  proposition  of  the  plaintiff  is,  that  a  jailor  is 
guilty  of  an  escape,  by  giving  to  his  prisoner  the  liberty  of 
the  gaol  house.  The  affirmation  of  this  proposition  throws 
the  burden  of  proof  on  the  plaintiff.  Now  so  far  from  show* 
ing  this  to  be  a  settled  principle,  we  state  boldly,  perhaps 
imprudently,  that  there  is  not  even  a  dictum  in  the  books  in 
favor  of  it.  Every  thing,  that  is  said  in  the  old  books  and 
repeated  by  Judge  Parsons  in  the  3  Mass.  Rep.  101  &  102, 
against  suffering  a  prisoner  to  go  at  laige,  either  wUhin  or 
without  the  prison,  relates,  as  that  great  man  expressly  says, 
^^  to  sheriffs,  who  have  the  appointment  of  their  own  gaols 
for  debtors  in  execution."  The  reason  and  necessity  of 
such  a  principle  to  such  a  Tceeper  are  obvious.  The  whole 
kingdom  may  be  made  a  prison.  But  that  the  keeper  of  a 
gaol,  erected  by  public  authority,  cannot  give  to  his  prisoners 
the  liberty  of  the  gaol  house,  is  a  doctrine  never  contended 
for  before.  Even  under  the  statute  of  Westminster  2.  keepers 
of  prisons  were  impowered  to  confine  their  prisoners  in 
irons,  but  were  not  obliged  to  do  it.  "  They  may  do  it,"  says 
Lord  Coke,  '<  if  need  be."  A  much  stronger  ground  coay 
be  contended  for,  consistently  with  authority,  than  the  case 
at  bar  requires,  not  only,  that  a  jailor  has  a  right  to  grant 
the  liberty  of  the  prison  house,  but  of  any  part  of  the  prison. 
Chief  Justice  Parsons,  in  his  charge  to  the  jury,  3  Mass. 
88,  says  expressly,  that  they  must  find  for  the  defendants, 
unless  they  are  satisfied,  that  Willis  went  to  the  outer  pump. 
His  going  to  the  pump  within  the  picket  fence,  but  without 
the  prison  housCf  was  decided  not  to  be  an  escape.  It  is 
true,  that  in  another  part  of  the  case,  p.  103,  he  says,  that 
the  prisoner  '^  must  be  confined  not  only  within  the  prison, 
but  within  the  gaol  house."  This  difference  probably  arises 
from  his  construction  of  the  statute  of  Massachusetts,  relative 
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to  prison  bonds.  But  he  no  where  contends  for  the  doctrine, 
that  the  liberty  of  the  house  may  not  legally  be  allowed. 

Debtors  confined  under  the  statute  of  Westminster  2.  were 
considered  in  the  light  of  criminals,  and  as  to  them  a  strict 
rule  prevailed.  The  whole  doctrine  of  salva  et  arcta  custom 
dia  comes  directly  from  that  statute.  It  is  a  stranger  to 
the  common  law.  << There  is  n great  difference,' ss^jb  Viner, 
tit.  Escape  C.  2.  between  the  restraint  of  prisoners  in  execu- 
tion under  this  act  for  arrears,  of  rent,  &c."  and  ordinary 
cases. 

In  Yin.  tit.  Escape  C.  6.  It  is  said,  "  that  a  man  in  prison, 
&c.  ought  not  to  go  outy  though  with  a  keeper,  but  yet  impri- 
/'  sonroent  must  be  custodia  et  nonponea,  &c."  The  ancient 
authorities  relative  to  the  ease  and  favor,  which  the  marshals 
and  wardens  might  legally  show  their  prisoners,  come  nearer 
to  our  case,  because  their  prisons  were  erected,  at  least 
governed,  by  public  authority.  From  those  authorities  it 
appears,  that  prisoners,  unless  restrained  by  an  order  of 
court,  were  allowed  the  liberty  of  the  prison  house  and  yard, 
and  in  some  instances  of  an  adjoining  garden.  10  Yin.  Ab. 
A.  18.  Noy.  38.  Bulstrode  145.  Popham  95.  Croke  Eliz.  366. 

The  above  cases  show,  that  by  the  ancient  common  law, 
previous  to  the  statute  establishing  rules  to  prisons,  the*"  keep- 
ers of  prisons  of  every  description  might  legally  grant  to 
their  prisoners  the  liberty  of  the  prison  house.  Since  that 
statute  it  has  been  adjudged,  that  the  rules  are  but  an  exten- 
sion of  the  prison  walls,  and  that  the  same  liberty,  which 
might  formerly  be  granted  by  the  sheriff  within  the  walls, 
may  now  be  legally  granted  within  the  rules.  2  Term  Rep. 
120.  It  will  be  at  once  admitted  by  the  counsel  for  the 
plaintiff,  that  if  the  sheriff  of  the  county  of  Providence  has  a 
right  to  grant  the  rules  without  bond,  he  has  a  right  to  grant 
the  liberty  of  the  house*  This  construction  of  the  English 
statute  has  been  adopted  in  Connecticut.  Backus  Sheciffi  ^1. 
1,  177.  2  Root,  174.    And  in  New  York,  6  Johns.  Rep.  121. 
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Spencer,  Justice,  says,  '<  It  haa  frequently  been  decided  in  this 
court,  since  the  statute  allowing  gaol  liberties,  that  a  sheriff 
may  let  a  prisoner  in  execution  go  within  the  liberties,  with- 
out taking  a  bond,  which  is  for  his  indemnity.'' 

The  force  of  these  decisions  cannot  be  evaded  by  a  pre- 
tended difference  in  the  statutes  of  New  York,  Connecticut, 
and  Rhode  Island.  There  is  no  substantial  difference  be- 
tween them.  The  phraseology  of  the  English  statute  is  ad- 
mitted to  be  somewhat  stronger  than  that  of  Rhode  Island, 
but  not  sufficiently  so  to  alter  the  construction  in  this  re- 
spect. The  decision  in  3  Mass.  R.  is  on  the  peculiar  lan- 
guage of  their  statute. 

But  there  is  another  reason  in  favor  of  the  English  con- 
struction, that  applies  with  peculiar  force  to  Rhode  Island, 
and  which  perhaps  has  no  influence  in  Massachusetts.  It  is 
this:  In  1720  an  act  of  our  General  Assembly  was  passed, 
introducing  all  the  statute  laws  of  England  in  cases,  in  which 
we  had  "  no  law' of  the  state  in  particular."  At  that  time 
we  had  prisons  and  prison  rules,  and  we  have  abundant  proof 
to  show,  that  sheriffs  have  been  in  the  habit  of  granting  the 
rules  to  prisoners  sometimes  with,  and  sometimes  foithaui 
bonds,  as  far  back  as  the  memory  of  man  extends. 

Now  we  ask,  how  our  prison  rules  were  established  ?  The 
common  law  of  England  is  silent  on  the  subject,  and  we  had 
no  statute  of  our  own,  and  yet  we  had  prisons  and  prison 
rules.  The  answer  is  easy  and  undeniable,  the  English 
statute  was  in  force  in  this  state*  We  practised  under  it, 
probably  for  a  century,  and  by  a  comparison  of  the  act  oi 
1747  of  our  General  Assembly  with  the  English  statute,  it 
will  be  see^,  that  it  was  not  the  intention  of  the  legislature  to 
introduce  a  new  rvfe,  but  to  confirm  and  establish  the  then 
prevailing  pracUce.  Doubts  had  arisen  on  the  subject,  and 
to  remove  them  that  act  was  passed.  The  language  of  all 
our  subsequent  acts  is  the  same  substantially,  as  that  of  1747. 
So  much  has  this  subject  of  prisons  and  prison  rules  been 
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considered  a  matter  entirely  of  usage  and  practice  in  Rhode 
Island,  that  as  late  as  the  year  1800,  it  was  found,  that  the 
limits  of  the  gaol  yard,  (or  rules)  in  the  county  of  Providence, 
depended  entirely  upon  tradition.  We  know  its  extent  by  no 
record,  no  law,  no  written  document  whatever ;  and  in  that 
year  the  legislature  confirmed  by  an  act,  what  had  been  es- 
tablished by  usage.  However  different  therefore  the  statutes 
and  usages  may  have  been  in  Massachusetts,  all  our  laws  on  the 
subject  are  of  English  origin,  our  practice  previous  to  1747 
was  the  same  as  in  England.  Since  the  act  of  the  Assembly 
in  1747  sheriffs  continued  to  give  what  we  call  the  liberty  of 
the  yard  without  bonds ;  and  that  practice  continued  in  some 
of  the  south  counties  until  within  three  years.  It  was  enough 
to  put  a  stop  to  the  practice,  that  doubts  were  entertained 
on  the  subject  by  some  gentlemen  of  the  bar.  It  is  hoped, 
that  those  doubts  will  be  removed  by  a  judicial  decision. 

One  other  argument  against  the  proposition,  that  a  jailor 
has  no  right  to  allow  to  his  prisoner  the  liberty  of  the  gaol 
house,  and  we  shall  dismiss  this  part  of  the  subject.  It  is  a 
fact,  that  that  liberty  has  been  granted  in  England  and  in 
this  country,  as  long  as  we  have  any  knowledge  of  the  sub- 
ject. Many  prisons  in  England  are  now  standing,  that  were 
built  centuries  ago.  They  are  like  Newgate,  the  Fleet,  and 
other  prisons,  that  were  rebuilt  after  the  riots  in  1780. 
They  have  yards  adjoining  them  for  the  accommodation  of 
the  prisoners.  Newgate,  which  is  the  sheriff's  prison,  was 
built  in  the  13th  century,  and  if  we  mistake  not,  of  the  same 
form,  though  not  so  large  as  the  present  building.  There  is 
not  a  prison  in  London  of  any  note  without  a  yard,  into 
which  the  prisoners,  even  the  criminals,  are  daily  admitted. 
We  can  find  no  record  of  any  actions  ever  having  been  brought 
on  account  of  these  indulgences. 

In  all  the  New  England  states,  and  in  New  York,  (proba-^ 
biy  in  all  the  states  in  the  union)  jailors  give  the  liberty  of 
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the  gaol  bouse  to  suob  of  their  prisoners,  as  they  choose  to 
confide  in.  A  usage  so  uniform  and  so  ancient  fomu  a  rule 
of  itHlf  at  least  it  requires  a  clear  and  well  settled  rule  to 
overturn  it. 

If  however  the  court  should  be  of  opinion,  that  usage  is 
not  decisive,  was  there  an  escape  of  the  prisoner  ? 

Let  it  be  remembered,  that  this  action  is  brought  against 
the  sheriff  for  an  alleged  escape  of  Joseph  Witmarth,  and 
that  this  man  was  committed  on  the  suit  and  execution  of  the 
plaintiff,  and  that  ever  since  that  time  the  said  Joseph  has  re- 
mained, in  consequence  of  that  commitment,  within  the  walk 
of  the  prison.  The  action  is  therefore  founded  on  an  es- 
cape implied,  not  an  actual  escape;  an  escape  in  law,  not 
in  fact ;  not  by  going  at  lai^e,  and  whithersoever  he  would, 
but  by  staying  in  confinement  within  the  walls  of  a  prison. 

It  is  the  first  action  of  this  kind  brought  for  an  implied 
escape,  to  be  found  in  all  judicial  history.  We  agree  that 
certain  obiter  dicta  of  certain  judges  intimate,  that  there  may 
be  an  implied  escape,  and  that  by  one  statute  of  England 
a  certain  act  of  the  sheriff  may  be  deemed  an  escape.  But 
the  books  furnish  no  instance  of  an  action  in  any  such  case. 

Westby's  case  most  resembles  an  action  for  a  constructive 
escape.  The  old  sheriffs  of  London  neglected  to  assign  the 
prisoner  on  the  execution  of  Westby  to  the  new  sheriflb. 
He  escaped  and  went  at  large.  An  action  for  the  escape 
was  brought  against  the  old  sheriffs.  It  was  adjudged  to  lie. 
They  had  neglected  to  assign  the  prisoner,  which  the  court 
decided  was  the  same  thing,  as  if  they  had  discharged  him 
from  commitment. 

There  had  been  an  actual  escape,  and  the  question  was, 
to  what  time  it  referred.  The  court  adjudged,  that  it  re- 
ferred to  the  time,  when  the  old  sheriffs,  by  neglecting  to  as- 
sign the  prisoner,  permitted  and  gave  him  liberty  to  go  at 
large.    Coke's  Reports,  part  3,  p.  71.    In  this  case  had  the 
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new  sheriffs  detained  the  prisoner  there  would  have  been 
no  escape. 

The  doctrine  of  Baha  et  arcia  ciuiodia  is  no  part  of  the 
common  law,  but  the  production  of  statute.  Coke  in  his 
S  Inst.  387,  commenting  on  the  statute  of  Westminster,  as 
it  relates  to  the  striet  confinement  of  prisoners,  says,  but  this 
the  '<  gaoler  could  not  do  by  common  law,  as  by  all  our  an- 
cient books  it  appeareth."  How  prisoners  for  debt  in  exe- 
cution came  to  be  strictly  confined,  we  learn  from  10  Vin. 
p.  83.  3  Coke  49.  Boynton's  case.  In  24  Hen.  YHI.  a  decree 
and  order  was  made  in  the  Star  Chamber  for  that  purpose ; 
and  the  keepers  of  all  prisons  in  London,  Were  directed  to 
observe  the  said  order  and  decree  upon  pain  of  £100." 

After  this  time,  and  in  the  9  James  I.  Buls.  14d.  in  the 
case  Scriven  i;.  Wright,  on  motion  of  the  plaintiff,  that  the 
defendant  had  too  much  liberty,  though  committed  on 
plaintiff's  execution  for  debt,  and  that  he  lived  at  his  plea- 
sure without  any  restraint,  and  therefore,  for  the  more  spee- 
dy payment  of  his  debt,  the  court  was  moved,  that  he  be* 
in  saha  et  arcta  custodia,  the  court  ordered,  that  he  should 
be  restrained  of  his  liberty.  Was  the  sheriff  or  keeper 
charged  with  an  escape  ?  No.  Yet  the  prisoner  bad  lived 
at  his  pleasure  without  any  restraint  Doubtless,  he  had 
had  the  liberty  of  the  prison  house,  yard  and  liberties.  In 
Beecher's  case,  Noy.  38. 10  Vin.  75.  the  defendant  was  in  exe- 
cution in  the  Fleet  for  £12,000,  and  being  there,  he  had  the 
liberty  of  the  garden,  and  to  play  at  bowles ;  on  motion  fot 
the  creditors,  it  was  ordered  by  the  court,  that  he  should  be 
in  strict  custody  in  his  chamber.  It  was  said  by  Popham, 
and  denied  by  none,  that  if  the  prisoner  be  confined  to  his 
chamber  by  order  of  court,  and  the  Warden  of  the  Fleet  suf- 
fer him  to  have  the  liberty  of  the  house,  it  will  be  an  escape. 
There  was  no  escape  alleged  in  this  case,  yet  Beecher  had 
bad  the  liberty  of  the  house  and  garden,  nor  could  there 
have  been  an  escape  by  his  having  these  liberties,  unless 
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he  bad  been  sentenced  by  the  court  to  arcta  custodia,  in  his 
chamber.  The  doctrine  of  close  confinement  under  lock 
and  key,  and  in  irons,  for  debt  on  execution  was  unknown  to 
the  common  law. 

The  true  common  law  doctrine  seems  to  be  this,  that 
whenever  a  man  is  committed  to  any  prison  on  execution  for 
debt,  the  court  may  make  an  order,  that  such  prisoner  shall 
be  confined  to  his  ^^uunber,  but  if  no  such  order  be  made, 
the  keeper  may  give  him  the  liberty  of  the  house.  If  he 
actually  escape,  it  will  be  a  voluntary  escape  as  to  the  sheriff, 
because  he  might,  if  needful,  have  confined  the  prisoner  un- 
der lock  and  key,  or  if  refractory,  in  irons.  Bac.  tit.  Escape. 
Viner.  Idem.  This  power  of  the  English  courts  seems  to 
be  incident  to  their  judicial  authority,  and  to  extend  alike 
to  all  the  prisons  in  England.  The  statute  2  Westminster 
ch.  11,  aided  by  the  authority  of  the  Star  Chamber,  may 
have  originated  some  new  rules  concerning  keeping  priso- 
ners. But  all  the  cases  concerning  arcta  et  tcUva  custodia, 
,  are  confined  to  the  period  of  Henry  VIII.  and  the  three 
succeeding  reigns.  Even  before  the  statute  of  8  and  9  Will. 
3.  the  system  seems  to  have  been  gradually  changing. 

2.  But  we  are  told,  that  appointing  the  prisoner  a  turn- 
key was  an  escape.  In  Rhode  Island  there  is  no  such  offi- 
cer known  in  the  law  as  a  turnkey,  and  if  there  were,  the 
said  Joseph  was  never  appointed  to  that  office.  By  the  sta- 
tute, the  sheriff  may  appoint  deputies  and  a  gaoler.  He 
cannot  appoint  a  turnkey,  nor  can  ^le  gapler  appoint  any 
kind  of  deputy. 

Neither  is  it  in  evidence,  that  either  the  sheriff  or  gaoler 
ever  appointed  the  prisoner,  or  attempted  to  appoint  him,  the 
turnkey  of  the  prison.  The  most,  that  is  sworn  to,  is,  that  he 
occasionally  locked  and  unlocked  the  inner  doors.  He  was 
never  empowered  to  go  on  the  outside  of  the  gaol  and  lock 
it  up.  He  never  had  the  control  of  the  keys  of  his  own 
prison. 
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This  theory  of  the  escape  of  a  prisoner  by  being  appointed 
turnkey  is  founded  on  a  state  of  facts,  which  does  not  exist 
in  this  state.  It  supposes,  that  the  turnkey,  in  order  to  dis* 
charge  the  duties  of  his  appointment,  must  of  necessity  be 
without  the  walls  of  the  prison.  This  is  not  true  in  fact, 
for  in  every  gaol  in  this  stale  the  gaoler  resides  within  the 
walls  of  the  prison,  and  the  doors  are  open  all  day,  and  are 
locked  at  night  on  the  inner  side*  In  England,  and  in  most 
counties  of  Massachusetts,  the  gaol  and  the  jailor's  house, 
are  separated  and  distinct  buildings,  and  the  gaol  is  locked 
up  on  the  outer  side.  He,  who  exercises  the  office  of  turn*- 
key,  must  therefore  of  necessity  go  without  the  walls  of  the 
prison,  both  in  England  and  in  Massachusetts ;  i%  is  for  this 
reason,  that  appointing  a  prisoner  a  turnkey  necessarily 
operates  as  an  escape. 

3.  But  the  plaintiff  further  says,  that  the  sheriff  permitted 
the  prisoner  to  escape,  because  Stephen  Witmarth,  the  gaoler, 
was  committed  to  gaol  after  the  commitment  of  the  priso- 
ner, and  before  the  commencement  of  his  action.  This  pro- 
position is  attempted  to  be  proved  by  the  obiter  dicta  of 
Glyn  in  Style,  465,  and  on  the  supposed  case  of  Bendison 
&  Lenthall,  Keb.  S02.  and  Vin.  76.  Bendison  had  judgment 
against  Lenthall,  and  prayed  to  have  him  in  execution.  The 
court  said  they  would  appoint  a  new  marshal,  unless  be 
would  pay  the  debt,  and  so  commit  him ,-  otherwise  it  would 
be  an  escape  of  all  the  prisoners.  Lenthall  was  marshal. 
If  Lenthall  had  been  committed,  being  marshal,  and  an  a&> 
tion  had  been  brought  against  him  for  the  escape  of  a  priso- 
ner in  his  custody,  and  he  had  been  adjudged  guilty  of  an 
escape,  then  would  the  authority  have  been  in  point,  provided 
the  fheriff  had  been  committed,  instead  of  Stephen  Witmarth, 
the  gaoler,  in  the  case  at  bar.  But  the  case  is  no  authority, 
because  it  is  not  an  adjudged  case,  and  because  it  is  contrary 
to  the  principles  of  common  sense.  To  commit  the  mar- 
shal cannot  be  an  escape  of  the  prisoners  under  him,  be- 
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cause  he  cannot  be  commilted.  Three  things  are  necessary 
to  a  commitment ;  first,  an  officer  to  make  a  commitmeDt ; 
second,  a  prisoner  to  be  committed ;  and,  third,  a  gaoler, 
sberiflf,  or  marshal,  to  receive  the  prisoner.  In  the  case  cited, 
and  in  the  case  at  bar,  there  were  but  two  persons ;  Lenthall 
the  marshal  could  not  be  committed,  because  there  was  no 
person  to  whom  to  commit  him.  If  he  could  not  be  com- 
mitted, then  it  is  idle  to  say,  it  would  be  an  escape  of  all  the 
^prisoners  to  commit  him.  Could  he  be  committed  to  the 
custody  of  a  third  person,  when  there  was  no  third  person 
to  receive  him  7  , 

So  in  the  case  at  bar,  Stephen  Witmarth,  the  gaoler,  was 
arrested  and  brought  to  the  gaol.  He  was  either  committed, 
X  or  he  was  riot  committed.  If  he  wa$  committed,  it  must 
have  been  to  some  third  person,  competent  to  receive  him 
and  hold  him  in  custody  ;  this  could  have  been  none  but  the 
sheriff.  If  the  sheriff  were  there  to  receive  him,  then  was 
be  there  to  keep  the  gaol  and  hold  the  custody  of  all  the 
other  prisoners ;  and  therefore,  Joseph  Witmarth  did  not  es- 
cape. If  he  were  not  committed,  it  was  because  the  sheriff 
was  not  there  to  receive  him,  and  he  could  not  be  committed, 
unless  to  some  third  person,  to  receive  and  to  hold  him  in 
custody,  that  is,  to  the  sheriff.  But  if  he  was  not  committed, 
he  was  suffered  to  go  at  large,  and  might  keep  the  gaol,  and 
hold  the  custody  of  all  the  other  prisoners. 

STORY,  J.  This  cause  has  been  argued  with  great  abili^' 
and  learning ;  and  I  have  received  much  light  and  instruc- 
tion from  the  elaborate  discussion,  which  it  has  undergone. 
I  have  considered  the  question  with  as  miich  deliberation  and 
care  as  I  have  been  able ;  and  it  now  remains  for  me  to.  pro- 
nounce that  judgment,  which  on  the  -best  reflection  I  have 
been  able  to  form. 

The  first  question  is,  whether  an  action  of  debt  lies  in 
Biiode  Island  for  the  escape  of  an  execution  debtor.      That 
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debt  lies  in  England  in  such  a  case,  at  least,  since  the  stat. 
of  Westminster  3.  ch.  11.  (13  Edw.  I,)  and  the  stat.  of  1 
Rich.  II.  ch.  12.,  has  not  been  denied  at  the  bar ;  and  is  in- 
deed supported  by  a  weight  of  authority  altogether  incon- 
testible  (1).  The  only  point  is  whether  that  remedy  has  either 
by  usage  or  statute  been  incorporated  into  the  law  of  Rhode 
Island.  It  is  not  necessary,  in  my  judgment,  to  consider 
how  far  the  common  law  and  statutes  of  England,  applica- 
ble to  its  situation,  were  to  be  considered  as  introduced 
by  adoption  into  the  colony  of  Rhode  Island  at  its  first  set- 
tlement, or  under  the  charter  of  Charles  II.  (though  certainly 
the  current  of  American  as  well  as  British  authority  sets 
very  strongly  in  favor  of  the  affirmative)  (2),  because  there  is 
an  express  colonial  statute  on  this  subject  By  the  act  of 
Rhode  Island,  of  the  30th  of  April,  1700,  it  is  enacted, 
"  That  in  all  actions,  matters,  causes,  and  things  whatsoever, 
when  no  particular  law  of  this  colony  is  made  to  decide  and 
determine  the  same,  that  then,  and  in  all  such  cases,  the  laws 
of  England  shall  be  put  in  force  to  issue,  determine,  and  de- 
cide the  same,  any  usage,  custom,  or  law  to  the  contrary 
hereof  notwithstanding."  It  is  too  clear  for  argument,  that 
this  statute  completely  adopts  the  English  statute,  as  well 
as  common  law,  in  all  cases  not  otherwise  provided  for ;  and 
as  no  colonial  statute  existed  touching  remedies  for  escapes, 
it  follows,  that  the  remedy  of  an  action  of  debt  was  virtually 
coupled  with  the  local  law.  Assuming  this  to  be  the  correct 
conclusion,  and  it  seems  to  me  undeniable,  it  remains  only 
to  inquire,  whether  by  any  subsequent  statute  the  operation 
of  this  act  has  been  suspended  or  repealed.  There  is  no 
pretence  of  an  express  repeal ;  but  an  attempt    has  been 

(1)  See  2  Inst  377,  879, 880, 882;  Jones  «.  Pope,  1  Saund.  R.  84, and 
note  (I),  Id.  86;  Piatt  o.  Sheriflb  of  London,  Plowden  35;  Alsept  v. 
Eyles.  2  H.  Bl.  108 ;  Bonafons  o.  Walker,  3  Term  R.  1% 

(2)  5  Bac.  Abrid.  Prerogative  C.  2  P.  Will.  75;  Blankord  v.  Galdy, 
Salk.  411 ;  Comth  v.  Knowlton,  2  Mass.  530 ;  3  Binn.  5U5. 
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made  i^  deduce  a  repeal  by  implication  from  statutes  sub> 
sequeatlj  made  The  statute  of  1767,  after  expressly  de> 
daring,  that  the  courts  of  the  colony  shall  be  governed  by 
certain  statutes  of  parliament,  which  it  enumerates  in  de- 
tail, as  **  hereby  introduced  into  this  colony,"  proceeds  to 
provide  in  the  second  section,  -<<  Tliat  in  all  actions,  laws 
and  things  whatsoever,  where  there  is  no  particular  law  <^ 
this  colony,  or  act  of  parliament  introduced  for  the  decision 
and  determination  of  the  same,  then  and  in  such  cases,  the 
laws  of  England  shall  be  in  force  for  the  dedstonand  de- 
termination of  the  same."  It  does  not  appear  to  me,  thai 
this  statute  in  the  slightest  degree  varies  the  operation  of  the 
act  of  1700 ;  it  is  merely  affirmative  of  its  provisions.  The 
enumeration  of  certain  statutes,  as  introduced,  cannot  justly 
be  considered  as  denying  the  adoption  of  any  others ;  but 
was  probably  inserted  tx  majari  cauUla ;  and  at  all  events 
the  second  section  completely  repels  any  such  constructive 
repeal.  Then  comes  the  act  of  1789,  which,  after  declar- 
ing the  Digest,  then  made  of  the  statutes  of  the  state  to  be 
in  force,  and  reciting,  that  **  in  the  aforesaid  Digest  statute 
provision  may  not  have  been  made  in  all  cases  unprovid- 
ed for  at  common  latir,"  enacts,  **  that  in  all  cases,  in  which 
provision  is  not  made,  either  at  common  law,  or  by  the  sta- 
tues aforesaid,  the  statute  laws  of  England,  which  have 
heretofore  been  introduced  into  practice  in  this  state,  shall 
continue  to  be  in  force,  until  the  General  Assembly  shall  ex- 
pressly provide  therefor  (3)."  Now  I  do  not  think  it  material 
to  inquire,  whether  it  be  the  common  law  of  England,  or 
the  common  law  of  Rhode  Island,  (supposing  there  is  a  differ- 
ence) which  is  alluded  to  in  this  statute,  though  upon  sound 
principles  of  construction  it  seems  difficult  to  avoid  the  con- 
clusion, that  the  latter  was  intended  (4)  ;  nor  whether  the  com- 

(3)  Digest,  1798,  §  5,  p.  7a 

(4)  Commonweftlth  v.  Knowlton,  2  Mass.  R.  530,  534 ;  3  Binn.  R.  595. 
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mon  law  of  Rhode  Island,  at  least  since  the  act  of  UOO,  is 
not  to  be  considered  the  common  law  of  England,  a#nodi«- 
fied  and  amended  by  the  acts  of  parliament,  and  the  local 
usages  and  doctrines  of  the  colony ;  for  in  my  view  of  the 
question,  the  effect  of  the  act  of  1798  will  be  the  same, 
whichever  construction  is  adopted.  Notwithstanding  what 
is  argued  by  counsel  in  Piatt's  case  (Plowden,  35.)  to  the 
contrary,  there  does  not  seem  any  reason  to  suppose,  that 
debt  was  a  remedy  for  an  escape  at  the  common  law ;  for 
according  to  all  analogies  of  that  law,  it  lay  not  in  cases 
of  tort,  but  of  contract  only,  where  the  claim  was  for 
a  sum  certain;  and  it  seems  impossible  to  conceive, 
that  the  injury  to  the  plaintiff  in  cases  of  escape  could 
always  be  a  sum  certain.  From  the  nature  of  the  case, 
it  is  a  tort,  sounding  in  damages,  and  perpetually  varying 
in  measure  and  extent.  The  statutes  of  Westminster 
2.  and  1  Rich.  IL  wiere,  in  my  judgment,  introductive  of 
new  law;  and  such  seems  to  have  been  the  general,  if 
hot  the  universal  opinion  of  the  profession,  so  far  as  it  can 
be  gathered 'from  judicial  decisions  (5).  Assuming  there- 
fore, that  the  common  law  referred  to  in  the  act  of  1796  is 
the  common  law  of  England,  as  the  counsel  for  the  defen- 
dant contends,  it  establishes  only,  that  debt  for  an  escape  was 
cot  a  remedy  given  by  that  law,  or  in  the  language  of  the 
act,  it  is  <'  a  case  in  which  provision  is  not  made  at  common 
law."  It  would  be  too  narrow  a-  construction  to  hold,  that 
if  there  was  some  remedy  at  the  common  law,  the  act  of 
1798  did  npt  save  a  new  statute  remedy,  introduced  by  prac^ 
tice  into  Rhode  Island.  The  obvious  purpose  was  to  save 
all  English  statutes,  then  in  force,  which  gave  remedies  and 
rights  unprovided  for  by  the  common  law,  or  by  the  state 
statutes.  And  at  all  events  the  act  is  merely  affirmative, 
and  in  no  respect  touches  former  statutes,  with  which  the 
provisions  in  the   Digest   are   not   inconsistent.    That  the 

(5)  Bac.  Abrid.  Escape  (F.) ;  Bonafous  v.  Walker,  2  T.  R.  12& 
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remedir  of  debt  for  escapes  bad  been  introduced  into  prac^ 
tice  m  this  state  is  clear  from  the  extracts  from  the  jadicial 
records,  with  which  I  have  been  furnished,  since  the  jear 
1767.  And  the  legal  conclusion  from  these  extracts  is 
greatly  fortified  by  the  language  of  the  statutes  of  1700  and 
1767.  Without  going  more  at  large  into  the  subject,  I 
am  satisfied,  that  debt  is  a  proper  and  legal  remedy  in 
Rhode  Island  in  cases  of  escape. 

The  other  question  is  of  much  greater  importance  and 
difficulty.  At  the  threshold  of  the  examination,  which  it  is 
my  duty  to  make,  I  wish  to  declare,  that  the  decisions  of 
other  states  upon  the  doctrine  of  escapes  can  have  no  au- 
thority in  this  case,  unless  so  far  as  they  rest  upon  the  com* 
mon  law,  or  upon  English  statutes.  Whatever  may  be  the 
correctness  or  incorrectness  of  any  decisions  founded  upon 
expositions  of  local  statutes  and  usages  in  other  states,  we 
have  nothing  to  do  with  them.  The^  question  is  res  iniegra 
here,  and  the  parties  have  a  right  to  have  it  settled  upon 
principle. 

I  shall  consider  the  case  under  the  three  aspects,  in  which 
it  has  been  presented  by  the  counsel,  (1).  Whether  suffering 
the  prisoner  to  go  at  large  within  the  walls  of  the  gaol  was 
an  escape ;  (2).  Whether  the  prisoner's  being  entrusted  with 
the  keys,  and  performing  the  other  duties  of  a  turnkey  or  as- 
sistant to  the  gaoler  was  an  escape ;  (3).  Whether  the  com- 
mitment of  the  gaoler  to  the  gaol  during  the  prisoner's  con- 
finement without  any  new  appointment  of  a  keeper  was  an 
escape.  i 

In  Rhode  Island,  (as  in  most,  if  not  all  of  the  other  states) 
the  county  gaols  (in  which  alone  prisoners  in  execution 
are  authorised  by  law  to  be  confined)  are  built  and  main- 
tained by  the  public.  As  early  as  1739  an  act  of  the  1^9- 
lature  required  a  gaol  to  be  erected  in  each  county,  where 
one  was  not  already  erected,  meet  and  convenient  for  the 
security  of  prisoners.    The   sheriff  in  virtue  of  his  office 
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has  the  custody  of  the  gaol,  and  is  authorised  to  apppint  a 
keeper  of  it,  and  is  made  responsible  for  the  negleot  and 
misfeasance  in  office  of  his  deputy  and  gaoler  (6).  The  limits 
of  the  gaols,  as  far  as  any  evidence  has  been  laid  before  the 
court,  were  probably  fixed  from  time  to  time  by  the  legisla- 
ture ;  and  the  present  limits  of  the  gaol  in  Providence  were 
fixed  by  a  resolve  of  the  legislature  in  1800.  At  what  time 
the  liberty  of  the  yard  was  first  authoritatively  granted  to 
prisoners  confined  for  debt  does  not  directly  appear.  But 
very  probably  it  did  not  exist  anterior  to  the  act  of  August, 
1747.  That  statute  after  reciting  in  its  preamble,  that  honest 
and  unfortunate  men  are  ^*  thrown  into  prison,  where  they 
have  been  closely  confined  in  scanty,  little  rooms  under  lock 
and  key,  to  the  prejudice  of  their  health  and  ruin  of  their 
families,  many  of  them  being  of  some  occupation,  that  if 
they  had  the  liberty  of  the  house,  they  could  at  least  support 
themselves  and  families  by  their  business ;"  and  reciting  also, 
that  a  doubt  had  arisen,  <<  whether  a  bond  made  to  the 
sheriff,  that  a  man  shall  be  a  true  prisoner,  and  not  make  an 
escape,  is  valid  in  law ;"  proceeds  to  enact,  that  it  shall  be 
lawful  for  the  sheriff  to  allow  to  <^  any  person  imprisoned  for 
debt  upon  meme  pracas  or  execution  a  chamber  or  lodg* 
ing  in  any  of  the  apartments  belonging  to  such  prison,  and 
liberty  of  the  yard  within  the  walls  and  limits  thereof,  upon 
reasonable  payment  to  be  made  for  such  chamber  room,  such 
person  giving  bond,"  &c.  with  sufficient  sureties,  &c.  upon 
the  condition  specified  in  the  statute.  That  condition  is  in 
substance,  that  he  shall  continue  a  true  prUtmer  in  the  cus- 
tody of  the  gaoler  and  his  deputies  and  servants  tf^Am  the 
Umit9  of  the  prison,  until  lawfully  dischai^d,  without  com- 
mitting any  manner  of  escape.  And  in  case  of  any  escape, 
it  authorizes  an  assignment  of  the  bond  to  the  creditor.  This 
statute  is  in  substance   preserved  in  the  revision  of  1798, 


(6)  Digest  of  1798,  p.  400,  &c 
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with  an  additional  section,  that  when  judgment  is  obtained 
upon  such  prison  bond,  neither  the  principal  nor  the  sureties 
thereon  shall  be  entitled  to  any  relief  under  the  act,  "  but 
they  shall  be  committed  to  close  gaoV*  until  the  execution 
is  paid  or  discharged.  The  form  of  execution  provided  by 
the  legislature  commands  the  sheriff,  &c.  for  want  of  goods 
and  chatties  to  take  the  body  of  the  judgment  debtor,  and 
him  to  "  commit  unto  the  county  gaol,  and  in  custody  to  Jceep 
vnthin  the  said  gaol,  until  the  execution  is  discharged."  These 
are  all  the  statutes  of  Rhode  Island  bearing  on  the  subject, 
and  they  leave  the  question  of  what  constitutes  an  escape 
to  be  decided  according  to  the  common  law  and  statutes  of 
England  adopted  in  that  state. 

Was  it  then  an  escape  at  common  law  to  allow  a  prisoner 
to  go  at  large  within  the  walls  of  the  gaol  ?  It  is  said,  and 
truly,  that  to  suffer  a  prisoner  to  have  greater  liberty  than 
the  law  allows,  is  an  escape;  but  this  leaves  the  question 
exactly,  where  it  was  before,  for  the  inquiry  still  is,  what  is 
the  liberty,  that  the  law  allows  in  such  cases.  It  is  also  said, 
that  the  prisoners  are  to  be  kept  in  salva  et  arcta  custodia. 
This  is  true ;  but  it  remains  to  inquire,  what  that  safe  and 
close  custody  is.  By  the  ancient  common  law  prisoners 
were  not  allowed  to  be  kept  in  irons  for  the  reason  assigned 
by  Bracton,  quia  career,  ad  continendos  non  ad  puninedos 
haberi  debeat  (7).  And  Lord  Coke  significantly  observes,  that 
where  the  law  requireth,  that  a  prisoner  should  be  kept  in 
salva  et  arcta  custodia,  yet  that  must  be  without  punishment 
to  the  prisoner  (8).  The  stat.  of  Westm.  2.  ch.  11,  is  the  first 
instance,  where  authority  is  given  to  the  sheriff,  if  need  re- 
quire, to  keep  the  prisoner  in  irons,  and  that  in  terms,  though 
not  in  consideration,  is  confined  to  servants,  baliffs,  and  re- 
ceivers.   And  the  very  language  of  that  act,  which  first  gave 

(7)  Bracton  lib.  3,  foL  105,  FlQta.  lib.  1,  ch.  26;  Minor  ch.  2,  §'  9,  ch. 
5,  §  I;31n8t380. 

(8)  3In8t35. 
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the  action  of  debt  tot  an  escape,  declares,  that  the  sheriff 
or  keeper  of  the  gaol  shall  take  heed,  that  ^^  he  do  not  suffer 
him  to  go  out  of  the  prison^^  by  writ  of  replevin,  or  other >, 
means,  without  the  assent  of  the  creditor,  and  if  he  does, 
gives  the  action.  The  stat.  1  Rich.  II.  ch.  12,  which  in 
terms  applies  only  to  the  warden  of  the  Fleet,  but  has  been 
held  by  construction  to  apply  to  all  sheriffs  and  gaolers, 
declares,  <^that  no  warden  of  the  Fleet  shall  suffer  any 
prisoner,  there  being  by  judgment  at  the  suit  of  the  party, 
to  go  out  of  the  prison^  by  main  prize,  bail  or  baston,  without 
making  gree  to  the  parties,  &c."  and  if  he  does,  it  gives  the 
creditor  an  action  of  debt  (9).  -  Nothing  can  be  clearer  than 
that  by  the  terms  of  these  ancient  statutes  the  action  was 
not  contemplated,  unless  the  prisoner  went  unthotU  the  walls 
of  the  prison ;  and  there  is  some  reason  to  infer,  that  nothing 
short  of  this  was  then  supposed  to  be  an  escape.  I  have 
examined  all  the  cases  cited  at  the  bar,  and  have  made  ex- 
tensive researches  to  ascertain,  whether  there  is  any  English 
case,  in  which  it  has  been  judicially  held,  that  it  is  an  escape 
for  a  prisoner  to  be  permitted  to  go  at  large  trithin  the  prison 
walls ;  or  that  locking  up  in  a  certain  room  is  necessary  to 
constitute  saha  et  arcta  custodia.  I  find  no  such  case,  un- 
less that  cited  from  the  Star  Chamber  be  such,  and  upoB 
that  I  shall  have  occasion  particularly  to  comment  I  ex- 
clude here  from  consideration  the  cases  of  constructive  es- 
capes from  incompatible  duties  or  rights,  because  they  fall 
properly  under  another  head.  The  general  silence  of  the 
books  upon  such  a  doctrine  raises  a  pretty  strong  presump- 
tion, that  no  such  duty  was  imposed  by  law  upon  the  gaoler 
to  confine  his  prisoners  in  locked  rooms,  ilf  his  prisoners 
were  restrained  within  the  walls  of  the  gaol,  I  cannot  per- 
ceive, why  in  reason  the  confinement  may  not  justly  be 
deemed  close  and  strict,  especially  as  it  is  a  confinement  not 

(9)  Selw.  N.  P.  Debt,  {  9,  p.  543 ;  Bonafoos  v.  Walker,  2  T.  R.  126. 
▼0L«  IV.  44 
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for  pimiAinent,  bgi(  fwr  custody.  The  exigency  of  the  writ 
of  executioa  Tb  to  keep  the  pviaoner  ia  taJk  custody  witfttA 
the  gaol^  not  that  he  shall  be  kept  locked  in  CQofinemeat 
in  any  particular  room  within  the  waUe..  1%  eonlemplatioa 
of  law  it  is  an  imprisonment,  where  the  party  is  restrained 
of  his  liberty  by  force,  or  against  his  wiU ;  and  therefoi«, 
says  Lord  Goke,  he  that  is  in  the  stocks,  or  under  lawful  a^ 
rest,  is  said  to  be  in  prison,  although  he  be  no^  if\fra  parietes 
carcerUf  for  there  may  be  a  prison  in  law,  as  well  as  in 
deed  (10).  A  fortiori,  a  peieon  may  be  said  to  be  iA  close 
custody,  where  he  is  confined  within  the  walls  of  the  prison* 
Beecher's  case  (Noy  %,)  appears  to  me  perfec^y  consistent 
with  this  doctr&ie.  It  is  proper  to  recoHect,  that  the  Mar«^ 
shalsea  and  Fleet  prisons  are  subjected  to  the  eptire  control 
and  Older  of  the  lespective  eowts  of  King's  Bench  and 
Oommon  Pleas,  and  that  these  courts  have  auUK)rity  ta  pre«^ 
scribe  the  limits  and  liberties,  as  well  as  the  ruJlM  for* the 
management  and  custody  of  the  prisoners  (11).  Beecher  was 
imprisoned  in  execution  foe  debt  in  the  Fleet,  i^nd  being 
there  he  had  the  liberty  of  the  garden,  wd  to  play  at  bowks. 
And  upon  motion  by  his  creditors,  it*  wafl  o^deied  by  the 
court,  that  he  shoukl  be  in  strict  custody,  in  his  ohamber. 
'^•And  it  was  said  by  Fopham,  wj&ich  none  denied^  that  if  the 
party  be  confined  to  his  chamber  iy  order  of  court y  and  the 
waiden  of  the  Fleet  suffer  him  to  have  the  liberty  of  the 
house,  that  it  shall  be  an  escape."  Now  it  may  be  admitted, 
that,  if  after  an  ordms  by  a  court  having  Qom^tent  authority^ 
confining  a  party  to  his  chamber,  the  gaoler  suiSEer  him  to  go 
at  large  within  the  house,  it  is  a  violation  of  his  duty,  and  is 
an  escapcw  Bui  the  just  conchision  from  this  iai,  that  with* 
out  such  an^  order  such  a  hbesty*  would  not  be  an  escape* 
And  thia  is  oocrobomted  by  the  report  itself,  for  tf  the  indul- 
gence to  Beecher  bad  been  deemed  ^;  CMuape  in  point  of 


(10)  2  Inati  589. 

(11)  Com.  Dig.  Imprisonment,  C.  D. 
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^  hwy  the  proper  remedy  for  the  warden  would  have  been 

^  an  action  of  debt  s^nst  the  warden^  and  not  an  application 

^  to  the  coart  for  the  more  etf  ict  obnfinenent.    And  the  re* 

^  port  itself  informs  us,  thait  such  liberty  w»3  usually  granted  to 

^  the  prisoners  in  the  Fleet.     If  it  had  been  inconsistent  with 

^  what  the  law  deems  a  safe  and  close  custody)  it  seems  in- 

ti  credible,  that  any  court  of  justice  should  have  allowed  such 

^  a  wanton  abuse,  thereby  sanctioning  an  undeniable  wrong. 

»:  In  the  swie  manner  I  interiM'et  the  Reeolutknis  of  the  Judges 

^  on  occasion  of  the  plague  in  London^  as  reported  in  Croke 

s  Car.  466.  and  Button  129.    The  judges  there  proposed,  that 

9  die  prisoners  might  be  removed  to  some  house  in  the  country, 

ft  for  the  warden  *^  tliere  to  keep  Ihem  as  prisob^ns  sub  anAa 

t  and  $(^a  custodian  as  they  should  be  kept  in  dieir  proper 

f  prisons,  and  not  tb  be  lis  home  keepers  in  their  own  houses*'' 

f  Not  the  slightest  suggestion  is  made  oi  the  neeesnty  of  con- 

f  fining  thesd  in  locked  apartments  within  the  prison*  Small's 
case,  (3  Bulst.  148.)  stands  upon  the  same  grounds  A  mo- 
tion was  there  made  in  court  to  have  some  fedress  in  the 
prison  of  the  Marafaidsea  for  the  government  of  prisoners 
there  in  execution,  ^<  who  having  so  great  liberty  there  in 
the  prison,  and  in  icMMitinually  g(A^  abroud  by  bail  and  iol- 
ton,  so  that  they  will  lie  there,  consume  their  estates,  and  A> 
not  pay  their  creditors.''  Lord  Chief  Justice  Ooke  said,  that 
by  the  Stat.  1  Rich.  II.  oh.  12^  prisoners  nA  cmt(»dia  are  not 
to  go  oiil  of  the  prison  by  bail  and  baston^  nnless  by  the  eoiii- 
mand  or  writ  of  the  king,  or  by  agreement  of  the  partieil, 
and  that  such  kind  of  liberty  given  by  their  keeper  without 
such  warrant  was  an  escape  in  Jaw.  And  he  added  '^  there- 
fore we  will  confine  them  to  be  subfenrie  m  areta  cusiodia.^^ 
The  grievance  here  complained  of  was  not,  that  the  priso- 
ners were  at  large  within  the  prison,  but  that  by  bail,  or 
baston,  (which  I  presume  means  the  custody  of  a  keeper  or 
tipstaff)  (12,)  they  went  mVAourtheprisob,  against  the  express 


(13)  Dalton,  Sheriff,  140, 475. 
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proYisions  of  the  statute  of  Richard.  And  notwithstanding 
his  lordship's  harsh  determination  for  the  future,  (the  legality 
of  which  is  very  doubtful)  (13),  it  is  perfectly  clear,  that  the 
practice  of  allowing  prisoners  the  liberties  of  the  limits  con* 
tinued  down  to  the  period  of  the  statute  8  &  9  WilL  IIL 
ch.  S7,  and  received  judicial  sanction,  and  was  then  finally 
confirmed  by  parliament.  In  Lenthall  v.  Cooke  (1  Levinz 
S54.  S.  C.  1  Saund.  161.)  (14)  the  legality  of  bonds  taken  by 
the  keeper  of  the  King's  Bench  prison,  upon  granting  the 
prisoners  the  liberties  of  the  rules,  was  directly  in  question, 
and  the  court  held  them  good,  if  not  given  for  ease  and  ht- 
vor,  and  gave  as  a  reason,  that  the  prisoners  were  so  na* 
merouB,  that  the  house  could  not  hold  them,  but  that  they 
were  permitted  to  lodge  within  the  rules j  and  therefore  there 
was  good  reason  to  take  security  for  their  true  imprisonment, 
and  constant  usage  had  hem  to  take  such  obligations.  Now 
it  is  material  to  remark,  that  there  was  no  pretence  in  the 
argument,  that  this  indulgence  had  been  granted  under  au- 
thority of  any  rule  of  court.  It  was  a  usage  of  the  gaoler's ; 
and  if  such  indulgence  had  been  an  escape  at  common  law, 
the  bonds  must  have  been  void.  The  court  therefore  mani- 
festly considered,  that  imprisonment  within  the  walls  was 
suflicient  in  point  of  law  ;  and  that  the  rules  of  the  prison 
were  to  be  deemed  constructively  the  walls  of  the  prison. 
The  same  case  is  reported  in  2  Keble,  422,  and  Siderfin, 
384 ;  but  comparing  them  together,  they  do  not  seem  to  me 
to  vary  the  conclusion  to  be  drawn  from  the  more  accurate 
statements  of  the  other  Reports  (15).  The  foregoing  observa- 
tions apply  with  equal  force  to  the  case  of  Scriven  v.  Wright 
(16).    There,  a  motion  was  made  in  behalf  of  Scriven,  that 

(13)  Scriven  o.  Wright,  1  Balst  145. 

(14)  S.  C.  Siderf:  384, 2  Keble,  423. 

(15)  See  also  Moedel  v.  Middleton,  1  Vent  237 ;  Case  of  the  Warden 
of  the  Fleet,  2  Mod.  221, 

(16)  1  Bolst  145. 
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the  defendant  being  in  execution  for  debt,  and  having  more 
liberty  than  was  convenient  for  a  prisoner  to  have,  might  be 
kept  io  dose  custody  in  fetters.  The  court  revised  to  have 
the  prisoner  put  in  irons,  as  not  warranted  by  any  precedent, 
but  ordered,  that  he  should  be  festrained  of  his  liberty.  If et 
if  such  liberty  Was  an  escape,  the  plaintiff  had  an  adequate 
remedy  independently  of  any  such  judicial  orde^i  The  slat, 
of  8  &  9  William  IIL  oh^  S7,  does  not  appear  to  Hie  to  b^ 
introductive  of  any  tiew  law  ;  but  merely  confirms  the  ante^ 
cedent  practice ;  and  was  probably  itfiteitded,  as  well  te  eOl^ 
rect  other  abuses,  as  to  take  away  the  right  of  the  courts  by 
summary  interferences  to  deprive  any  particular  prisoner  of 
the  customary  indulgence.  It  enacts,  that  all  prisoners  in 
execution,  &c.  committed  to  the  custody  of  the  marshal  of 
th^  King's  Bench,  or  Warden  of  the  Fleet,  shall  be  actually  d^ 
tuned  within  tlieir  prisons  or  the  reipectite  ruh$  of  the  iom^ ; 
and  if  they,  *^  of  any  othef  keeper  or  keepers  of  any  prison '' 
shall  permit  or  suffer  any  prisoner  in  execution,  &c.  to  go  or  te 
at  large  out  of  the  rules  of  their  respective  prisms^  except 
in  virtue  of  some  writ,  d&Ci  every  such  going  or  being  out  of 
the  said  rules  shall  be  adjudged  an  oscape.  This  act  is 
merely  in  the  affirmative ;  and  if. before  the  statute  the  go- 
ing at  large  within  the  rules  wai  afi  escape,  I  see  nothing 
in  the  act,  which  takes  away  the  common  law  on  the  sub- 
ject. In  truth  the  statute  considers  the  rules  to  all  intents 
the  same  as  the  walls  of  the  prison  ;  and  it  does  not  even  af- 
fect to  consider  any  indulgence  of  liberty  within  the  rules  as 
an  escape  or  violation  of  duty  (It). 

It  has  been  supposed  in  argument,  that  this  statute  is  con- 
fined in  its  provisions  to  the  King's  Bench  odd  Fleet  prisons  ; 
but  some  of  its  provisions  apply  to  all  prisons ;  and  the  sec- 
tion in  question  in  terms  extends  <<  to  any  other  keeper  or 
keepers  of  any  prisonJ^  And  no  case  has  been  cited,  in 
which  a  narrower  construction  has  been  supported. 

(17)  2  Bac.  Abr.  I^ape  B.  1 ;  Bonafoos  v.  Walker,  2  T.  B.  ld& 
44# 


ItHODE-ISLAND, 


Staete  «.  Field* 


The  Star  Chamber  case  remains  for  examination.    It  is 
no  where  reported  at  large  ;  but  the  following  brief  minute 
of  it  is  to  be  found  in  Dyer,  appended  by  him  to  the  case  of 
Worlay  v.  Harrison  (Dyer,  249),  (18).  I  shall  give  it  yeibatioL 
<<  See  well  the  statute  of  1  Rich.  II.  ch.  12,  for  this  matter  of 
imprisonment  in  execution,  and  how  a  prison  and  priacMier 
shall  be  ordered ;  and  also  a  decree  and  order  made  in  the 
Star  Chamber.  T.  24  Hen.  VIIL  by  the  advice  of  Fitz  James 
and  Norwich,  Chief  Justices  of  the  benches,  Fitzh'  and  Spel- 
man  Justices,  that  by  law  such  prisoner  shall  not  go  at  large 
mthin  the  prison,  nor  out  of  the  prison  with  the  warden, 
but  shall  be  kept  straitly  in  custody,  Slc    And  an  injunction 
thereupon  given  to  the  wardens  of  the  prisons  throughout  all 
London  to  observe  the  said  order  and  decree,  under  pain  of 
£100  "  (18).  This  is  the  whole  report ;  and  it  is  apparent,  that 
it  was  not  a  decision  made  judicially  upon  a  question  of  es- 
cape.     It  was  merely  an  order  and  decree  made  by  the 
Judges  with  reference  to  the  London  prisoners,  over  which 
they  had  jurisdiction  to  make  orders  and  regulations,  declar- 
tng,  that  the  prisoners  shall  not  go  at  large  within  the  prisons. 
It  is  therefore  not  an  exposition  of  antecedent  law,  so  much 
as  a  law  for  the  future  government  of  those  particular  pri- 
scms.    And  doubtless,  it  was  made  in  the  true  spirit  of  that 
age  and  of  that  memorable  court,  signalized  by  its  oppres- 
sions and  its  unrelenting  severity ;  and  in  the  spirit,  which 
Lord  Coke  seemed  zealously  to  cherish  in  better  times  against 
unfortunate  debtors,  consigning  them  to  close   custody   in 
vincuiis.    The  same  case  is  cited  in  Boynton's  case,  (3  Co. 
44.  a.)  and  in  Roll.  Abr.  87, 1.  50 ;  but  they  are  mere  tran- 
scripts from  Dyer. 

It  is  upon  the  authority  of  this  case,  or  rather  order  of 
court,  that  the.whde  doctrine  of  constructive  escapes  for 
being  at  large  vrithin  the  prison  walls  has  been  attempted  to 

(18)  Same  cue  cited  Dalton's  Sheriff,  140, 475. 
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be  established.  If  it  be  considered  as  a  positive  role  of  the 
court  for  the  goTernment  of  prisons  within  its  jurisdiction, 
as  upon  its  face  it  purports  to  be,  there  is  certainly  no 
objection  to  its  legality,  whatever  there  may  be  to  its  policy 
or  humanity.  But  if  it  be  taken  as  an  exposition  of  the  com- 
mon law  on  the  subject,  it  seems  to  me  not  entitled  to  any 
serious  weight  There  is  no  adjudged  case,  which  supports 
it ;  and  the  prior  as  well  as  subsequent  usages  and  opinions 
in  England,  recognised  as  they  are  by  the  decisions 
and  statute  already  adverted  to,  pronounce  an  indirect 
judgment  to  the  contrary.  I  confess,  that  a  case  from  the 
Star  Chamber,  in  times  of  tyranny  and  irresponsibility,  does 
not  come  strongly  recommended  to  my  mind,  especially 
when  it  savors  of  the  iniSiction  of  punishment  under  the 
pretence  of  a  civil  remedy.  I  do  not  believe,  that  the  com- 
mon law  is  in  this  instance  justly  expounded ;  and  until  my 
judgment  is  better  satisfied  by  an  authority,  to  which  I  must 
bow,  I  shall  continue  to  hold  the  opinion,  that  the  safe  and 
close  custody  of  the  common  law  does  not  prohibit  the  gaoler 
from  allowing  prisoners,  in  execution  for  debt,  the  liberty  of 
all  or  any  of  the  rooms  within  the  walls  of  the  prison  (19).  I 
leave  untouched,  because  it  is  unnecessary  to  decide  in  this . 
case,  the  question,  whether  he  may  not  also  allow  them  at  his 
peril  and  his  pleasure,  consistently  with  his  duty,  the  liberty 
of  the  prison  yard  or  limits.  And  the  practice  in  the  gaols 
of  Rhode  Island  during  a  long  period  of  granting  such  an 
indulgence  is  no  mean  proof  of  what  the  professional  opinion 
upon  the  subject  has  hitherto  been.  Until  the  case  of  Bart- 
lett  1^.  Willis  (3  Mass.  86),  I  doubt  whether  a  more  rigid 
doctrine  was  ever  supposed  to  exist  in  New  England ;  and 
Clap  V.  Cofran  (7  Mass.  R.  98),  was  the  first  judicial  de- 
cision, in  which  !t  was  held,  that  suffering  the  prisoner  to  be 

(19)  See  Report  of  a  committee  of  the  House  of  Commons  on  the  pris- 
ons in  London,  in  1814,  which  corroborates  this  view  of  the  subject 
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in  the  apartments  within  the  prison  appropriated  to  the  gaoW 
er  was  an  escape  (20).  And  in  that  case,  when  again  before 
the  court,  it  was  held  by  the  court,  that  if  there  had  been  no 
distinct  appropriation  of  apartments  within  the  gaol  to  par- 
ticular uses,  it  was  no  escape  (^).  This  opinion  must  have 
proceeded  upon  the  ground,  which  I  now  maintain,  m.  that 
sttfiering  a  prisoner  to  be  at  large  within  the  prison  walh 
is  not  per  se  an  escape ;  for  the  apartments  of  the  gaoler, 
when  appropriated  by  law  eiclusively  for  his  use,  are 
deemed  by  the  court  to  be  no  part  of  the  prison.  Even 
with  these  modifications  the  doctrine  in  the  cases  of  Willis 
«.  Bardett,  and  C9ap  v.  Cofran,  were  so  repugnant  to  the 
general  practice,  as  well  as  to  legislative  policy,  that  it  ia 
no  well  known,  that  the  whole  doctrine  was  immediately  abo- 
lished in  respect  to  future  cases  by  the  legislature ;  and  the 
Remedy  in  past  cases  was  abridged  in  a  very  summary  man- 
ner (22).  It  may  be  added,  that  the  decisions  in  Massachusetts, 
although  they  profess  to  receive  the  doctrine  of  the  common 
law  as  to  escapes,  are  ultimately  founded  on  what  is  deemed 
the  proper  construction  of  the  provincial  and  state  statutes. 
A  different  opinion  as  to  the  common  law  appears  to  pre- 
vail in  New  York.  Liberties  or  limits,  are  there  prescribed 
by  law  as  appurtenances  to  the  gaol,  and  prisoners  in  execu- 
tion for  debt  are  by  statute  entitled  to  the  use  of  those  liberties 
upon  giving  bond  to  commit  no  escape.  It  has  been  held, 
that  by  these  provisions  the  gaols  are  enlarged  from*  the  four 
vralls  to  the  extent  of  the  liberties ;  and  that,  as  the  bond  is 
given  only  for  the  indemnity  of  the  sheriff,  he  may  waive  that 
indemnity  and  grant  the  liberties  without  such  bond  (23).   It  is 

(20)  See  also  McUllaa  «.  Dalton,  10  Mass.  R.  190l 

(21)  10  Mass.  373. 

(22)  Act  4  March,  1809.  Act  20  June  1809.  Act  28  t'ebniaiy,  1811. 
Act  27  June,  181 1.  Act  29  Februaiy,  1812. 

(23)  Dole  V.  Moulton,  2  John.  Cas.  205;  Holmes  tK  Lansing,  3  John. 
Cas.  73 ;  Peters  v.  Heniy,  6  John.  Rep.  121. 
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plainly,  therefore^  the  doctrine  of  the  court,  that  at  common 
law  granting  the  prisoners  liberty  within  the  prison  or  rules 
is  not  an  escape ;  and  indeed  it  has  been  expressly  decided, 
that  the  statutes  relative  to  gaol  liberties  have  not  altered 
the  common  law  as  to  the  liability  of  sheriffs  for  escapes  (24). 
In  Connecticut  the  decisions  are  to  the  same  purpose ;  for  it 
is  there  held,  that  a  gaoler  may  allow  to  a  prisoner  commit- 
ted on  civil  process  the  enjoyment  of  the  liberties  of  the 
prison,  either  on  bond,  or  his  bare  promise  to  remain  a  true 
prisoner ;  and  that  to  permit  prisoners  to  enjoy  the  limits  is 
no  escape ;  for  while  they  are  within  the  limits  they  are  to 
every  legal  intent  and  purpose  within  the  prison  (25).  I  have 
not  been  able  to  trace  any  decisions  in  any  other  state  affirm- 
ing a  more  narrow  rule.  The  late  case  of  floulditch  v.  Birch, 
(4  Taunt.  608),  appears  to  me  to  confirm  the  general  doc- 
trine. There,  the  sheriff,  instead  of  taking  the  party  in  execu- 
tion to  the  common  gaol,  kept  him  for  fourteen  days  in  a 
lock  up  house  kept  by  the  sheriff  for  that  purpose ;  and  it 
was  held  no  escape.  It  is  well  known,  that  these  lock  up 
houses  are  merely  designed  to  secure  debtors,  and  to  leave 
them  more  at  liberty  than  they  would  be  in  the  gaol,  and  give 
them  better  accommodations.  Yet  this  was  thought  by  the 
court  as  strong  close  custody,  as  the  law  requires. 

I  have  examined  the  cases  more  at  large,  than  I  should 
otherwise  have  felt  necessary,  because  there  is  a  diversity  of 
opinion  among  American  Judges,  as  to  what  the  commpn  law 
on  this  subject  is.  I  have  already  stated  the  result  of  my 
own  deliberate  examination ;  and  if  it  differs  from  that  of 
Judges,  for  whose  memories  I  entertain  a  most  sincere  reve- 
rence and  respect,  I  can  only  regret  it  as  the  unavoidable 
consequence  of  the  infirmity  of  human  judgment.  My  duty 
is  to  expound  the  law,  as  it  appears  to  my  own  conscience  and 

(24)  Jansen  v.  Hilton,  10  John.  R.  549 ;  Barry  v.  Mandell,  10  John.  R. 
563. 

(25)  1  Backus' Sheriff,  177. 
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understanding ;  tind  it  in  a  consolation,  that  my  opinion  on 
this  point  stands  approved  by  some  of  the  most  enlightened 
tribunals  in  our  country. 

If  I  entertained  any  doubts  upon  this  point,  which  certainly 
I  do  not,  it  might  be  material  to  consider,  whether  the  statute 
of  6  <&  9  Will.  lit.  ch.  27,  was  not  adopted  in  Rhode  Island, 
BO  ikr  as  it  concerned  gaolers  and  gaols  in  general,  by  the  co- 
lonial act  of  1700.  If  it  was,  then,  as  there  is  no  subsequent 
statute,  that  has  changed  the  common  law  construction  as  to 
the  right  of  gaolers  to  allow  their  prisoners  the  benefit  of  the 
prison  limits  at  their  discretion  without  giving  bonds  for  se- 
curity, it  would  follow,  that,  after  the  liberties  were  estab- 
lished in  Rhode  Island,  the  gaolers  might  have  allowed  their 
prisoners  the  use  of  those  liberties,  independently  of  the  act 
of  1747.  But  it  is  unnecessary  to  dwell  on  this  point,  as  I 
am  very  clear  upon  the  general  ground  of  the  common  law. 
I  lay  no  stress  upon  the  distinction  in  the  act  of  1798  between 
*^  dose  gaol,"  and  the  liberties  of  the  yard,  because  the  pri- 
soner in  this  case  never  left  the  ^^  close  gaol,"  as  contradis- 
tinguished from  the  liberties;  and  the  provision  of  the  act 
undoubtedly  denies  to  principal  and  sureties  upon  escape 
bonds  the  use  of  the  liberties ;  but  it  leaves  the  terms  ''  close 
gaol"  to  be  determined  by  their  meaning  at  common  law. 

The  second  question,  as  to  making  the  prisoner  a  turnkey, 
&.C.  is  one  of  far  more  nicety  in  itself;  but  is  in  a  great  mea- 
sure settled  by  authority.  It  is  in  effect,  whether  there  can 
be  a  constructive  escape  in  point  of  law,  when  there  has 
been  no  actual  escape  in  point  of  fact  from  the  prison  walls 
or  limits.  The  whole  doctrine  of  escapes  rests  upon  the  no- 
tion, that  there  should  be  an  imprisonment  of  the  party 
within  ''the  proper  limits.  There  may  be  an  imprisonment, 
either  by  physical  restraint,  or  by  superior  force  acting  as  a 
moral  restraint  upon  the  party.  Thus  a  person  is  not  less 
in  imprisonment  by  being  in  the  presence  of  an  officer,  who 
has  arrested  him,  and  restrains  his  liberty  of  action,  than  he 
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would  be  by  a  personal  detention  by  imposition  of  hands^  or 
the  application  of  fetters  (36).  But  in  order  to  constitute  im- 
prisonment there  must  be  actual  or  constructive  custody  or 
restraint.  That  a  person  is  at  liberty  to  go  where  he  pleases, 
without  any  restraint,  acting  or  ready  to  act  upon  him,  either 
physically  or  morajlyi  seems  to  exclude  the  notion  of  im- 
prisonment. The  law  has  therefore  adjudged,  that  where 
a  party  imprisoned  is  allowed  any  liberty  or  authority  incom- 
patible with  the  notion  of  custody,  not  merely  salva  et  arcta 
custodia,  but  of  any  custody  at  all,  it  shall  be  deemed  an 
escape.  Whether  this  doctrine  be  formed  in  over  refine- 
ment of  reasoning  or  not,  it  is  not  for  me  to  inquire.  It  is 
sufficint  for  me,  if  it  be  so  well  established  a  doctrine,  that 
I  am  not  permitted  judicially  to  deny  it.  Upon  the  ground 
already  stated,  it  has  been  held,  that  if  a  woman  is  war- 
den of  the  Fleet  prison,  and  marries  a  person  imprisoned 
in  the  Fleet,  it  ia  an  eacape  in  the  woman,  and  the  law  ad- 
judges the  prisoner  to  be  at  Taige ;  for  he  cannot  be  impri- 
soned without  a  keeper,  and  he  cannot  be  in  the  custody 
of  his  wife  (27).  So  if  the  warden  of  the  Fleet,  who  hath  aa 
office  in  fee,  dies  seized,  his  son  and  heir  being  then  impri- 
soned there,  and  the  office  descends  to  him,  being  in  prison^ 
the  law  adju^^s  him  out  of  prison,  although  he  has  fetters 
upon  him,  for  be  cannot  be  his  own  prisoner,  and  no  man 
may  be  lawfully  detained  in  prison  without  a  gaoler  or 
keeper  (28).  In  like  manner,  if  the  sheriff  be  arrested  and  com- 
mitted to  the  county  gaol,  it  is  an  escape,  for  he  cannot  be 
imprisoned  in  a  gaol,  of  which  he  has  the  custody  (29).  Upon 
the  sanie  principle,  if  the  gaoler  himself  be  committed  to 

{26)  Com.  Dig.  Imprisonment  G. 

(27)  Plowden  37,  a.  Com.  Dig.  Hacvpe  C.  and  see  WMby's  case,  3  Co. 
71,6. 

(28)  Plowden  37,  a.  Com.  Dig.  Escape  C.  and  see  Westby's  case,  3  Co. 
7t,b. 

(29)  Day  v.  Brett,  6  John.  R.  23 ;  Somen  v.  Lenthall,  Styles,  465. 
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the  gaol,  and  the  sheriff  is  not  there,  nor  any  other  keeper 
appointed  by  him  to  receive  and  confine  the  prisoner,  it  has 
been  held  to  be  an  escape  (30).  So  it  is  asserted  to  be  an  es- 
cape, if  the  sheriff  make  a  prisoner  of  the  gaol  keeper,  and 
give  him  the  keys  (30).  The  making  a  turnkey  of  a  prisoner,  so 
that  he  has  the  keys  of  the  prison  in  his  custody  and  lets  peo- 
ple in  and  out  of  the  prison,  has  been  held  at  the  common 
law  a  voluntary  escape.  That  was  the  case  in  Wilkinson  v. 
Salter  (Cas.  Temp.  Hard.  310);  for  although  there  was  an 
actual  escape  vnthout  the  prison  in  that  case,  yet  there  had 
been  a  recaption  and  return,  which  would  have  been  a  good 
defence,  if  the  escape  had  been  merely  negligent.  But  Lord 
Hardwicke  held  it  a  voluntary  escape,  because  the  prisoner 
was  entrusted  with  the  keys  of  the  prison,  so  that  he  might  go 
out  when  he  would.  The  case  does  not  point  exactly  to 
the  present  question,  but  it  affords  a  strong  presumption,  that 
the  mere  fact  of  making  the  party  a  turnkey,  and  trusting 
him  with  the  keys,  is  per  se  a  constructive  escape.  But 
supposing  the  case  doubtful,  it  appears  to  me,  that  such,  by 
the  just  analogy  of  the  law,  is  the  legal  inference.  When  a 
prisoner,  as  in  the  case  now  before  me,  is  permitted  to  act, 
not  merely  as  a  turnkey,  but  to  have  the  possession  and  cus- 
tody of  the  keys  and  all  the  doors,  as  well  when  the  gaoler  is 
abroad  as  at  home ;  and  to  perform  all  the  duties  of  an  as- 
sistant, without  any  restraint  whatsoever  as  to  his  person 
either  by  day  or  night,  he  cannot  be  justly  deemed  in  any 
proper  sense  of  the  law  to  be  in  custody,  much  less  in  safe 
and  close  custody.  The  gaoler  allows  him  for  the  time  the 
complete  command  of  the  gaol ;  and  I  cannot  distinguish  his 
case  in  principle  from  those,  which  have  been  already  stated. 
It  is  not  the  mere  absence  of  physical  restraint  that  makes 
it  an  escape,  but  it  is  that  combined  with  the  voluntary  yield- 

(90)  Colby  V.  Sampson,  5  Mass.  R.  310 ;  Gage*  v.  Graffiim,  11  Mass. 
R.  181. 
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iog  up  the  riglit  of  future  custodyi  lo  Uwt  there  can  be  no 
recaption^  if  the  priBooer  leaves  the  limits.  And  such  is 
manifestly  the  eonstructioui  which  the  law  puts  on  the  act, 
for  upon  such  voluntary  escape  the  gaoler  loses  all  right  of 
future  imprisonment  of  the  party.  I  do  not  rely  upon  the 
fact,  that  the  outer  door  was  ordinarily  left  open  in  the  dajr 
time  as  an  abandonment  of  custody;  but  it  is  certainly  a 
very  strong  circumstance  to  siiow  the  extreme  negligence  of 
the  keeper  aa  to  prisoners,  who  had  not  given  bonds. 

The  remaining  point,  as  to  the  effect  of  the  commitment  of 
the  gaoler  himself  during  the  period  of  the  prisoner's  con* 
finement,  may  be  disposed  of  in  a  few  words.  That  com* 
mitment,  without  any  new  keeper  being  appointed  by  the 
sheriff,  was  clearly  upon  authority  an  escape  of  the  gaoler 
himself,  for  which  the  sheriff  would  have  been  liable.  But 
it  was  not  an  escape  of  the  other  prisoners,  if  in  pcont  of  fact 
they  were  kept  in  custody ;  for  although  a  man  may  not  im- 
prison himself,  being  gaoler,  he  may  hold  others  in  prison, 
and  he  may  act  as  gaoler  for  the  sheriff  over  others,  even 
when  he  is  himself  committed  to  the  gaol  as  a  prisoner.  It 
is  sufficient  in  such  cases,  if  there  be  a  virtual  custody  by  some 
person  having  authority  from  the  sheriff,  which  as  to  all  other 
persons  the  gaoler  in  such  cases  has.  Nor  is  there  any 
thing  in  the  authorities  cited  at  the  bar,  which,  properly  con- 
sidered, contradicts  this.  The  case  of  Somes  v.  LenthaU 
(Styles  465),  was  an  application  to  the  King's  Bench  to  com- 
mit the  defendant,  then  the  marshal  of  the  King's  Bench 
prison,  and  the  court  refused  it,  giving  as  a  reason,  ^'  we  can 
commit  him  to  no  other  prison  but  the  Marshalsea,  for  that 
is  the  prison  of  this  court ;  and  to  commit  him  to  that  prison, 
of  which  he  is  the  keeper,  vnthaut  securing  the  prinmen 
thercj  before  we  do  it,  will  be  an  escape  in  law  of  all  the 
prisoners."    And  the  same  doctrine  was  held  in  Bendison  v. 
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Lenthall  (2  Eeble  203)  (31).  This  doctrioe  at  most  establishes 
no  more  than,  that  if  the  sheriff  himself  is  hi  actual  custody 
under  an  order  of  court,  so  that  he  cannot  guard  his  priso- 
ners, he  virtuaUy  leaves  the  prison  without  any  keeper.  But 
if  his  under  keeper  only  is  committed,  and  his  other  priso- 
ners are  in  fact  securely  kept,  there  seems  no  reason  to 
hold  it  a  constructive  escape  of  such  prisoners ;  for  the  under 
keeper  is  in  contemplation  of  law  at  laiige,  and  if  permit- 
ted to  be  so  in  fact,  he  may  well  be  a  keeper  of  the  other 
prisoners.  If  the  law  were  otherwise,  it  would  follow,  that 
if  the  sheriff  were  to  make  a  prisoner  his  turnkey,  it  would 
be  an  escape  of  all  his  other  prisoners,  which  has  not  been 
pretended.  In  truth,  the  authority  of  an  under  keeper  over 
other  prisoners  is  not  determined  by  the  mere  fiict  of  his 
own  commitment,  that  commitment  being  in  pomt  of  law 
only  for  an  instant. 

I  have  finished  all,  that  I  have  thought  it  necessary  to  say 
upon  this  case ;  and  am  of  opinion  upon  the  whole,  that  the 
action  is  well  brought,  and  that  the  conduct  of  the  gaol^  in 
making  the  prisoner  an  assistant  turnkey,  and  allowing  him 
at  all  times  the  control  of  the  keys  of  the  outer  and  inner 
doors  of  the  gaol,  and  an  unlimited  liberty  throughout  all  the 
apartments,  constitutes  a  constructive  escape,  for  which  the 
defendant  is  liable ;  and  that  therefore  judgment  ought  to  be 
rendered  on  the  verdict  for  the  plaintiff. 


(31)  See  also  2  Bac  Abr.  Escape,  B.  3. 
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Edwasd  Dkxtxr  9,  Ahdksw  Harris. 

A  hama  fide  pnrchMer  for  a  Tdumble  coneideration,  without  notice  of  any 
fraud  m  the  ^rrant  to  his  vendor,  shall  hold  the  eitate  againit  the  original 
grantor  and  hie  heire 

Where  real  estate  of  aa  intestate  was  ordered  by  the  legislature  to  be  sold 
by  a  person  appointed  by  the  legislature,  for  payment  of  his  debts,  the 
general  administrator  upon  the  estate  may  be  a  purchaser  at  the  sale. 
If  the  sale  by  the  agent  be  fraudulent,  yet  a  bona  fide  purchaser  without 
notice  shall  hold  against  the  heirs  of  the  deceased. 

A  mortgage  in  fee  conyeys  an  estate  at  law,  upon  which  a  real  action  may 
be  maintained.  A  release  of  the  equity  of  redemption  does  not  operate 
by  way  of  merger  of  the  estate  conveyed  by  the  mortgage,  but  as  an  ex- 
tinguishment of  the  equity  of  redemption. 

A  purchaser  has  not  by  law  constructive  notice  of  all  matters  of  record ; 
but  only  of  such,  u  the  title  deeds  of  the  estate  refer  to,  or  put  him  upon 
inquiry  for. 

A  release  to  a  purchaser  at  a  marshal*s  sale  by  the  judgment  debtor,  who 
holds  the  estate  under  two  titles,  one  by  mortgage,  and  the  other  by  a 
distinct  conveyance,  conveys  both  titles  to  the  purchaser. 

Ejectment,  in  the  nature  of  a  real  action,  according  to  the 
local  practice.  This  case  was  tried  at  the  last  Noyember 
Term  in  this  district,  and  a  verdict  found  for  the  plaintiff, 
upon  the  following  facts. 

Both  parties  claimed  a  title  to  the  demanded  premises 
under  one  Charles  Harris,  who  died  in  October,  1784.  The 
defendants  are  the  children  and  heirs  of  Charles  Harris. 
The  plaintiff  claimed  a  derivative  title,  as  a  purchaser,  para- 
mount to  that  of  the  heirs.  The  plaintiff's  title,  as  it  was 
made  out  at  the  trial,  was  as  follows.  Charles  Harris,  on 
the  18th  of  November,  1794,  mortgaged  the  estate  in  ques- 
tion to  John  Harris  for  £368.  In  November,  1792,  Charles 
Harris,  by  a  sealed  instrument,  delivered  seisin  and  posses- 
sion to  the  mortgagee  of  a  part  of  the  mortgaged  premises  in 
consideration  of  $1400,  a  part  of  the  mortgage  money,  re- 
serving to  himself  the  right  of  redemption.  The  mortga- 
gee and  those  claiming  under  him  have  held  the  exclusive 
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possession  of  the  estate  so  delivered  ever  since  that  period. 
Cha>Ies  Harris  retained  possession  of  the  other  part  of  the 
mortgaged  premises  antil  his  death  in  1794,  acknowledging 
however  by  the  sealed  instrument  above  referred  to,  that  it 
was  liable  for  £64,  the  residue  of  the  mortgage  money  (prin- 
cipal and  interest)  then  unpaid.    In  January,  1793,  John 
Harris  and  Mary  Harris  (the  widow  of  Charles  Harris)  todi 
administration  on  his  estate  and  returned  an  inventory  of 
his  personal  estate  of  £123,  U.  9d.    In  June,  1796,  the  ad- 
ministrators presented  a  petition  to  the  legislature,  stating 
that  the  personal  estate  of  the  intestate  was  insufficient  to 
pay  his  d^bts,  that  his  real  estate  was  under  mortgage,  and 
that  it  would  be  for  the  benefit  of  his  widow  and  children, 
that  the  whole  real  estate  should  be  sold,  &c.  and  prayed, 
that  some  suitable  person  might  be  appointed  to  sell,  and 
execute  a  deed  or  deeds  of  the  real  estate,  by  and  with  the 
advice  and  direction  of  the  Town  Council  of  the  town  of  Sci- 
tuate,  where  the  intestate  had  his  residence,  and  the  real 
estate  was  situated.    The  legislature  granted  the  petition, 
and  authorised  a  sale  to  be  made  by  one  James  Aldrich,  declaim 
ing  <<  that  a  deed  by  him  given,  as  prayed  for,  shall  vest  in 
the  purchaser  or  purchasers  all  the  right,  title  and  interest, 
which  Charles  Harris  had  in  the  premises  at  the  time  of  his 
decease.''    In  March,  1797,  James  Aldrich  by  a  deed,  recit- 
ing the  legislative  proceedings  and  authority,  and  that  the 
sale  was  made  by  the  advice  and  consent,  and  under  the  di- 
rections of  the  Town  Council  of  Scituate,  in  consideration  of 
03250,  (the  alleged  amount  of  the  intestate's  debts)  and  also 
of  a  lease  of  the  dwelling  house  and  parcel  of  the  premises, 
made  by  John  Harris  to  Mary  Harris,  conveyed  the  mort- 
gaged premises  to  John  Harris  in  fee  simple.    The  lease 
referred  to  was  executed  on  the  same  day,  and  purported  to 
demise  the  dwelling  house,  (parcel  of  the  pcemises)  for  four- 
teen years,  with  certain  allowances  of  fire  wood,  &c.  for  the 
benefit  of  Mary  Harris  and  her  children  during  the  term. 
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In  November,  1809^  the  demanded  premises  were  sold 
(among  other  real  estate)  by  William  Peck,  marshal  of  the 
United  States,  to  satisfy  a  judgment  and  execution  against 
John  Harris  at  the  suit  of  Philip  Ammidon,  &  Co.,  and  were 
daly  conveyed  to  the  plaintiff,  who  was  purchaser  at  the  sale, 
for  $4550.  In  February,  1812,  John  Harris,  by  his  deed  of 
that  date,  released  to  the  plaintiff  in  consideration  of  $100 
all  his  title,  &c.  to  the  premises,  and  Mary  his  wife,  by  the 
same  instrument,  also  released  her  right  of  dower.  Such 
was  the  deraignment  of  the  plaintiff's  title.  No  excep- 
tion was  taken  to  the  admissibility  of  any  of  the  deeds 
constituting  the  title.    The  defence  turned  upon  two  points. 

First,  That  John  Harris,  as  administrator,  was  to  be  con- 
sidered a  trustee  of  the  estate,  and  as  such  was  incapable 
of  becoming  a  purchaser  of  the  estate  from  Aldrich,  and 
therefore  the  conveyance  to  him  was  utterly  void.  This 
objection  was  overruled  upon  the  ground,  that  John  Harris 
did  not  stand  in  the  situation  of  a  trustee ;  and  therefore, 
that  the  doctrine  did  not  apply ;  and  if  he  had  been  a  trus- 
tee, the  conveyance  would  not  be  void  in  law ;  but  at  the 
most  would  have  been  voidable  in  equity  only,  upon  a  bill 
framed  for  suitable  relief. 

The  second  ground  of  defence  was,  that  the  estate  was 
sold  below  its  real  value  ;  and  if  so,  then,  under  the  circum- 
stances, in  which  John  Harris  stood,  the  sale  could  not  have 
been  bonajide,  and  the  conveyance«to  him  was  invalid. 

In  support  of  this  last  point  the  defendants  offered  to  give 
in  evidence,  that  the  estate  was  greatly  undervalued.  The 
plaintiff  objected  to  the  admission  of  this  evidence,  and  it 
was  rejected  by  the  court.  The  defendants  then  further  of- 
fered certain  papers  to  show  misconduct  in  John  Harris  in 
the  administration  of  the  intestate's  estate  in  other  particu- 
lars, with  the  view  to  fortify  the  presumption,  that  the  sale 
was  collusive.  This  evidence  was  also  objected  to  by  the 
plaintiff  and  rejected  by  the  court.  The  ground  of  the  re- 
45* 
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jection  was,  that  the  plaintiff  was  a  bona  Jide  porchaser  of 
the  estate,  and  unless  he  had  notice  of  the  fraud,  supposing 
there  was  any  in  the  sale  by  Aldrich,  be  took  the  estate  un- 
der the  judgment  sale  purged  of  the  fraud.  No  notice  was 
pretended  of  any  such  fraud  by  the  plaintiff,  and  therefore, 
taking  the  case  the  most  strongly  for  the  defendants,  the  evi- 
dence did  not  establish  any  legal  defence. 

Independently  of  this  general  ground,  the  court  intimated, 
that  it  could  not  be  admitted  for  a  moment,  that  a  sale  at  an 
under  value  was  necessarily  void.  That  mere  inadequacy 
of  price  was  not  in  general  a  sufficient  ground  to  rescind  a 
contract.  There  must  be  other  ingredients  in  the  case.  It 
must  be  so  gross  as  to  repel  all  notion  of  good  faith.  It 
must  be  such  as  would  lead  to  the  conclusion,  that  the  sale 
was  collusive  and  fraudulent  That  the  misconduct  of  John 
Harris  in  the  general  administration,  clear  of  this  transaction, 
could  not  be  admitted  as  proof,  that  this  sale  was  fraudulent; 
for  that,  whatever  might  be  his  laches,  it  could  not  affect 
Aldrich  with  the  imputation  of  fraud,  since  he  had  nothing 
to  do  with  the  general  administration,  but  was  merely  a  con- 
fidential agent,  appointed  by  the  legislature  for  the  special 
purpose  of  making  this  sale.  It  was  also  intimated,  that  the 
plaintiff  had  a  right  to  draw  in  aid  the  mortgage  of  Charles 
Harris  to  John  Harris,  against  which  there  was  no  imputa- 
tion of  fraud  ;  and  as  this  was  a  subsisting  mortgage,  the  title 
under  it  either  passed  by  the  judgment  sale,  or  vras  conveyed 
by  the  release  in  1812  to  the  plaintiff,  and  in  either  view  was 
sufficient  to  support  his  action.  Upon  these  suggestions 
and  directions  by  the  court  the  defendants  made  no  farther 
opposition  to  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  afterwards  made,  and  aigued 
at  this  term  by  Seark  for  the  plaintiff,  and  fH^tjpk  and  Bob- 
bins for  the  defendants.  The  grounds  of  which  will  appear 
in  the  opinion  delivered  by  the  court. 
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1  STORY,  J.    This  motion  for  a  new  trial  has  been  made 

:"!  and  argued  upon  groands,  which  were  not  stated  or  relied 

3  upon  at  the  trial*    And  the  granting  of  the  motion  roust  be 

t'  in  the  exercise  of  a  sound  discretion  by  the  court,  because 

9  injustice  has  been  done  to  the  defendants   under  circum- 

k:  Stances,  which  entitle  them  to  relief. 

If  there  was  error  in  the  law  originally  laid  down  to  the 
1  jury  the  defendants  are  entitled,  I  might  almost  say,  ex  dehito 

I  jtutiiia  to  a  new  trial ;  but  if  there  was  no  such  error,  the 

^  court  ought  clearly  to  see,  that  manifest  injury  and  injustice 

^  have  arisen,  which  it  is  its  solemn  duty  to  correct,  before  it 

ventures  to  set  aside  the  verdict. 

The  defendants'  counsel  have  surrendered  the  first  point 
made  at  the  trial,  to  wit,  that  John  Harris  was  a  trustee  in- 
capable of  becoming  a  purchaser,  and  therefore  the  deed  to 
him  was  void  at  law.    Nor  is  it  now  contended,  that  if  the 
^  ,  purchase  by  the  plaintiff  was  without  notice  of  any  fraud  in 

the  original  sale  by  Aldrich,  he  is  not  entitled  to  be  protected 
^  in  his  title,  and  to   recover  in  this  action.    These  points, 

which  were  in  feet  the  only  points  in  controversy  at  the  trial, 
and  which  disposed  of  the  whole  cause,  may  be  dismissed 
without  further  commentary ;  though  I  take  the  doctrine  of 
the  court  to  be  perfectly  established  by  general  principles, 
as  well  as  by  direct  authority. 

The  ground  now  assumed  is,  that  the  papers  oflfered  in 
evidence  at  the  trial  do  establish  the  sale  by  Aldrich  to  have 
been  fraudulent;  and  that  the  plaintiff  had  notice  of  the 
fraud.  I  will  not  stop  to  consider,  how  fer  any  fraud  might 
have  been  made  out  in  the  sale,  if  all  the  circumstances, 
which  have  been  stated  in  the  defendant's  argument,  had 
been  in  proof  before  the  jury,  There  is  such  strong  color- 
ing in  his  statement,  that,  if  it  could  have  been  sustained 
on  the  trial,  it  would  certainly  have  raised  a  strong  presump- 
tion of  bad  feith.  But  much  of  what  is  now  asserted  was  not 
in  proof ;  and  inferences  are  now  advanced  from  the  dry  text 
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of  the  writteo  documents,  which  do  not  appear  to  me  war- 
ranted in  law  or  in  fact  I  agree,  that  the  question  of  fraud 
was  a  question  for  the  jury,  of  which  they  were  to  judge  upon 
the  evidence  before  them,  and  in  respect  to  their  judgment 
on  the  facts  I  had  neither  the  inclination  nor  the  right  to  in- 
terfere. But  the  question  of  the  admissibility  of  evidence 
belonged  to  the  court;  and  it  was  its  duty  to  prevent  any  from 
going  to  the  jury,  which  as  between  these  parties  was  not  by 
the  rules  of  law  admissible.  The  evidence  of  fraud  in  the 
original  sale  was  not  by  law  admissible  in  this  suit,  unless 
knowledge  of  the  fraud  could  be  brought  home  to  the  plain- 
tiff. Such  knowledge  was  not  pretended  at  the  trial.  How 
could  the  court  then  do  otherwise  than  reject  it?  But  it  is 
now  said,  that  the  plaintiff  had  notice  of  the  fraud ;  and  that 
the  documents  show  it.  It  is  not  contended,  that  the  plain- 
tiff had  any  direct  actual  notice ;  but  it  is  contended,  that  he 
had  constructive  notice,  because  he  is  presumed  to  know 
every  fact  that  constitutes  a  part  of  his  title,  and  every  fact, 
which  is  matter  of  record,  or  of  necessary  inference  from 
matter  of  record.  This  is  a  pretty  broad  ground  of  imput- 
ing constructive  notice,  and  I  should  have  been  glad  to  see 
some  authority  in  support  of  such  a  sweeping  position.  None 
is  produced ;  and  I  have  been  accustomed  to  consider  the 
doctrine  of  constructive  notice  as  resting  on  much  narrower 
grounds.  There  is  no  such  principle  of  law,  as  that  what 
is  matter  of  record  shall  be  constructive  notice  to  a  pur- 
chaser. The  doctrine  upon  this  subject  as  to  purchasers 
is  this,  that  they  are  affected  with  constructive  notice 
of  all,  that  is  apparent  upon  the  face  of  the  title  deeds^ 
under  which  they  claim,  and  of  such  other  facts,  as  those 
already  known  necessarily  put  them  upon  inquiry  for, 
and  as  such  inquiry,  pursued  with  ordinary  diligence  and 
prudence,  wojuld  bring  to  their  knowledge.  But  of  other 
facts  extrinsic  of  the  title,  and  collateral  to  it  no  con- 
structive notice  can  be  presumed;  but  it  must  be  proved. 
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Apply  this  doctrioe  to  the  present  case.  The  phiDliff 
daims  ooder  a  purchase  at  the  marshal's  sale  the  estate 
HI  question.  That  estate  was  derived  ander  John  Har- 
ris; and  his  title  was,  first,  by  a  mortgage  to  him  from 
Charles  Harris  ;  and  secondly,  by  a  deed  of  conveyance  of 
bis  remaining  interest  from  Aldrich.  Whatever  is  contained 
in  these  deeds  must  be  presumed  to  be  known  to  the  plain- 
tiff* The  petition  therdbre  to  the  legislature,  the  approba- 
tion of  the  Town  Council,  the  legislative  Resolve,  the  sale 
under  the  resolve  for  the  consideration  stated  in  the  deed, 
are  facts,  of  which  he  had  notice.  But  how  can  it  be  pre- 
tended, that  the  facts  stated  in  these  papenr,  if  true,  consti- 
tute a  case  of  fraud  ?  Whether  true  or  not,  the  purchaser 
was  not  bound  to  inquire,  nor  had  he  the  means  of  inquiry, 
nor  was  he  put  upon  inquiry.  He  found  John  Harris  in  the 
l^gal  possession  and  ownership  of  the  estate,  according  to 
the  manifest  purport  of  the  deed,  twelve  years  after  its  exe- 
cution. He  had  no  right  to  presume  the  possession  to  be 
fmudulent  The  l^slature  had  sanctioned  the  previous 
fects  by  authorning  the  sale ;  and  the  sale  itself  was  approv- 
ed by  the  Town  CounciL  The  fraud  therefore,  if  any  there 
was,  was  latent,  and  rested  in  matters  in  pais,  the  knowledge 
of  wbich  could  not  be  inferred  from  the  terms  of  the  deed  or 
the  other  written  documents  connected  with  it  If  there  had 
been  any  evidence  of  notice,  its  weight  ought  to  have  been 
left  to  the  jury.  But  as  it  was  not  pretended  at  the  trial, 
that  there  was  any,  the  court  would  not  have  been  justi- 
fied in  admitting  iacts,  which  did  not  touch  the  merits  of 
the  case  as  between  these  parties.  The  case  now  stands  in 
a  somewhat  different  predicament;  for  the  verdict  ought  not 
to  be  set  aside,  unless  the  court  perceives  clearly,  that  the 
papers  did  legally  conduce  to  jnrove  notice  of  the  asserted 
fraud  by  the  plaintiff.  I  see  no  such  proof;  <»  the  contrary, 
as  fiur  as  it«  goes,  the  evidence  seems  to  me  altogether  to  re- 
pel the  presumption  of  notice.    It  is  therefore  wholly  un- 
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necessary  to  enter  into  the  consideration  of  the  question, 
whether  the  Aldrich  deed  was  in  fact  fiaudolent;  though 
I  think  one  ought  to  listen  with  some  distrust  to  the  in- 
flamed representations  on  tliis  subject.  They  are  easily 
made,  where  there  have  been  any  irregularities  of  conduct; 
but  irregularities  are  not  always  proof  of  fraud.  They  may 
arise  from  ignorance,  mistake,  or  inconsiderateness.  Be  this 
as  it  may,  the  asserted  fraud  cannot  touch  a  bona  fide  pur- 
chaser without  notice,  as  the  plaintiff  in  my  judgment,  upon 
the  evidence  now  before  the  court,  clearly  is. 

Then  again,  if  the  ground  of  notice  £gu1s,  it  is  argued,  and 
it  is  a  new  point  not  suggested  at  the  trial,  that  the  sale  by 
Aldrich  was  bad,  because  it  was  not  a  sale  at  public  auction. 
The  natural  answer  is,  that  the  legislative  resolve  does 
not  require  the  sale  to  be  at  public  auction.  It  merely  re- 
quires, that  it  should  be  with  the  advice  and  direction  of  the 
Town  Council.  But  it  is  said,  that  every  sale  authorised 
by  the  legislature  must  be  at  public  auction,  unless  the  con- 
trary is  expressly  provided  for  in  the  resolve.  No  authority 
is  produced  to  establish  this  position ;  and  I  am  not  able  to 
perceive  any  reason  for  it.  It  must  depend  upon  an  exami- 
nation of  the  very  terms  of  each  legislative  act,  whether  a 
public  or  private  sale  be  intended.  And  if  the  legislature 
by  an  act  direct  a  sale  by  its  own  agent,  and  especially,  if 
the  sale  be  under  the  control  of  another  public  body,  it  seems 
to  be  the  first  rule  of  construction  to  hold  any  sale,  either 
private  or  public,  as  a  compliance  with  the  act,  unless  from 
the  context  a  necessary  implication  arises,  which  compeb 
us  to  restrict  the  general  meaning  of  the  word,  <^  sale,"  to  a 
specific  mode  of  selling. 

If  A.  authorises  B.  to  make  sale  of  his  estate,  such  an 
authority  need  not  be  executed  by  a  public  sale.  And  the 
case  of  a  sale  by  legislative  authority  does  not  necessarily 
differ  from  one  by  private  authority.  In  short,  the  whole  is 
a  question  of  intent;  and  where  there  is  nothing  to  restrain 
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the  meaniDg,  the  power  is  to  be  construed  as  broadly,  as  the 
terms  used  ordinarily  import  This  objection  to  the  sale  is 
not  in  my  judgment  supported  in  point  of  law. 

But  assuming,  that  the  sale  by  Aldrich  is  invalid,  and  that 
the  title  of  the  phuntiff  stands  affected  by  the  <»iginal  infir- 
mity of  that  sale,  which  is  assumed  merely  for  the  purpose 
of  alignment,  what  is  to  defeat  the  plaintiff's  right  of  recovery 
upon  the  derivative  title  under  the  mortgage  of  Charles 
Harris  to  John  Harris?  There  is  no  pretence,  that  that 
mortgage  was  not  an  honest  tranitoction  for  a  valuable  con- 
sideration. But  it  is  said,  that  the  mortgage  was  not  a  sub- 
sisting title  at  the  time  of  the  purchase  of  the  estate  by  the 
plaintiff,  because  it  was  extinguished  by  merger  in  the  su- 
perior title  acquired  by  John  Harris  under  the  deed  of  Aid- 
rich  ;  or  because  it  had  been  previously  satisfied.  As  to  the 
merger,  it  is  clear,  that  there  can  be  no  such  operation,  as 
the  argument  supposes.  At  law  by  the  mortgage  a  conditional 
estate  in  fee  simple  passed  to  the  mortgagee ;  and  the  only 
operation  of  the  conveyance  of  Aldrich  would  be  to  eitin- 
guish  the  equity  of  redemption,  and  thus  to  remove  the  con- 
dition. If  that  conveyance  was  good,  it  had  the  effect,  not 
to  enlarge  the  estate,  but  to  extinguish  a  right.  It  was  not 
the  drowning  a  lesser  in  a  greater  estate,  for  the  estate  was 
already  a  fee  simple ;  but  it  was  an  extinguishment  of  the 
condition  or  equity.  If  that  conveyance  was  void  or  voida- 
ble, it  left  the  mortgaged  estate  exactly,  where  it  found  it. 
As  to  the  mortgage  having  been  satisfied,  there  is  not  the 
lightest  proof  of  it.  Every  paper  in  the  case,  affords  a 
presumption  the  other  way.  No  such  p6int  was  attempted 
at  the  trial ;  and  not  a  iciniiUa  of  evidence  is  now  offered  to 
imstain  the  suggestion.  It  was  true,  that  the  original  mort- 
gage was  not  produced,  because  it  was  not  asked  for,  nor 
Jdiown  to  be  in  the  plaintiff's  possession  or  power,  nor  was 
the  official  copy  objected  to.  The  plain  reason  for  all  this 
was,  that  no  such  point  was  in  controversy.    Nay,  the  very 
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opening  of  the  defendant't  argumeni  iipoD  the  motion  befoie 
the  court  aa^eiti,  <^  ikai  Ibeie  were  no  debts  ageinst  the  es- 
tate, except  his  (John  Harris's)  own;  b^  was  thd  sole  cxedi- 
tor,  and  he  a  creditor  by  wMrtgage,  and  his  tnor^oge  witbont 
anj  coUateial  secartty,  and  the  estate  amide  for  the  debt" 
Bat  if  it  had  been  otherwise,  so  long  as  the  mortgage  je* 
mained  nncanoelled  and  unieleased,  it  constitBied  at  law  a 
oonToyance  of  the  eitoie,  and  would  sustain  a  recovery  in  a 
real  action. 

If  then  the  estate  under  the  mortgage  was  a  &otia  Jide  and 
subsisting  title,  it  is  not  denied,  that  it  passed  to  the  pbunliff, 
either  by  the  marshal's  deed  in  1809,  or  by  the  release  of 
John  Harris  in  1812.  The  release  being  for  a  vahiahie 
considemtion  would  alone  convey  it  either  by  way  of  as^gn- 
ment,  or  confirmation,  or  by  pasmog  the  estate  or  right  of 
the  releasor. 

The  defendants  then  have  made  out  no  case  at  Jaw,  that 
shows  the  verdict  wrong,  or  that  entitles  them  to  rdied  The 
verdict  then  ought  not  to  be  set  aside.  It  was  not  imptovi- 
dently  given,  nor  do  the  defendants  show,  that  lliey  coold 
now  make  a  better  case.  .  What  may  be  the  defendant's 
remedy,  if  any,  in  equity,  I  pretend  not  to  consider.  It  will 
be  sufficient  to  decide  that,  if  the  question  should  ever  come 
before  the  court  The  judgment  in  this  caae  can  decide  do 
more  than  the  legal  rights  of  the  parties. 

The  m<^on  for  a  new  trial  is  overruled,  and  judgment 
must  be  entered  for  the  plaintiC 
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William  Haeobb  «.  Joihva  Goiu>oir  amp  AiioTBn. 

Thx  expense!  of  curing  a  sick  seaman  in  the  course  of  the  Yoyage  is 
charge  on  the  ship  by  the  maritime  law  ;  and  in  this  charge  aie  ineluded 
aot  only  medioinei  and  medical  adviOBy  haX  narsag,  diet*  Bud  lodging,  if 
the  seaman  be  carried  ashore. 

The  act  of  Congress  for  the  regulation  of  seamen,  &c.  has  not  changed  the 
maritime  lav,  except  so  fiir  ae  reepeets  mtdioiaM  and  medical  adnce, 
when  there  i«  a  proper  medicine  chest  and  medical  direction*  on  l>oard  the 
Tessel.    The  charges  of  nursing  and  lodging  are  not  affected  by  the  act. 

The  court  of  Admiqilty  has  jurisdiction  to  enforce  the  payment  of  these  ex- 
penses by  a  libel,  Ibr  they  atB  in  tbs  natBM  of  additional  wBf^s  daring 
■ifknesc. 

A  stipulation,  that  the  seamen  shall  pay  for  medical  advice  and  medicines 
without  any  condition,  that  there  shall  be  a  snitable  medieinB  chest,  dko. 
ia  Toid,  as  contrary  to  lb«  policy  of  the  ad  of  Congreaa. 

And  it  seems,  that  no  stipulation  contrary  to  the  maritime  law  to  the  injury 
of  seamen  will  be  allowed  to  stand,  unless  an  adequate  additional  compen- 
sation be  given  to  them. 

A  receipt  in  full  of  all  demands  is  open  to  inquiry  and  explanation.  A  set- 
tled account  for  wages,  &c.  is  not  conclusiye ;  but  it  may  be  surcharged 
and  falsified. 

The  4mu»  ynbatuUiu  respect  to  the  nifiteieney  of  the  medifiiae  eheat  Ues 
on  the  owner. 

This  was  a  suit  for  subtraction  of  wages,  brought  jointly 
against  the  master  and  the  owner  of  the  brig  Enterprize,  for 
wages  earned  by  the  plaintiff  as  mate  on  a  voyage  described 
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in  the  shipping  articles  to  be  from  the  port  of  Portland  to 
Guadaloupe  and  a  marketi  and  back  to  a  port  of  dischaige, 
and  to  Portland.  The  libel  also  included  a  claim  for  the 
expenses  occasioned  by  the  «ckness  of  the  plaintiff  in  a  fo- 
reign port  in  the  course  of  the  voyage ;  and  upon  the  allega- 
tion subsequently  given  in  by  the  respective  parties^  the  con* 
troversy  was  sabttantially  oanowed  down  to  the  considera- 
tion of  the  validity  <tf  this  claim. 

The  case  was  argued  at  great  length,  and  with  great  abil- 
ity by  Charks  S.  Davies^  Esq.  for  the  libeDant,  and  Long- 
fettotv  for  the  defendants ;  and  it  is  with  great  r^ret,  tlmt 
th^  arguments  are  omitted  in  consequence  of  a  want  of 
room.  The  points  made  by  the  counsel  are  stated  in  the 
opinion  of  the  court 

STORY,  J.  Several  questions  have  been  presented  at 
the  aigument  for  the  ddiberation  of  the  court  In  the  first 
place,  whether  the  claim  be  within  the  cognizance  of  a  court 
of  admiralty ;  so  that,  if  it  be  well  founded  in  fact,  this 
court,  sitting  in  admiralty,  is  rightfully  entitled  to  enforce 
it.  In  the  next  place,  supposing  the  court  to  possess  juris- 
diction, whether  by  the  general  principles  of  maritime  law, 
such  a .  claim  constitutes  a  rightful  charge  upon  the  ship, 
which  the  master  and  owner  are  compellable  to  defray. 
And  lastly,  if  the  maritime  law  creates  such  achaiige,  whether 
it  has  not  been  abolished  by  our  own  navigation  laws,  or  in 
the  present  case  displaced  by  the  express  stipulations  and 
acts  of  the  parties. 

I  need  scarcely  say,  that  the  masterly  discussion  at  the 
bar  has  brought  before  the  court  all  the  principles  and  au- 
thorities, foreign  as  well  as  domestic,  which  bear  on  these 
interesting  topics ;  and  if  the  labor  of  arriving  at  a  satisfac- 
tory result  has  not  been  materially  diminished,  it  has  been 
aided  by  whatever  could  adorn,  or  illustrate  the  matters  in 
controversy. 
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Upon  the  first  point,  I  do  not  profess  to  feel  any  real  doubt. 
Supposing,  that  by  the  principles  of  law  the  seamen  are  en^ 
titled,  in  case  of  sickness,  to  be  healed  at  the  expense  of  the 
ship,  I  am  of  opinion,  that  the  claim  for  such  expense  may 
be  enforced  in  the  court  of  admiralty.  It  eonstitutes,  in 
contem[^tion  of  law,  a  part  of  the  contract  for  wages,  and 
is  a  material  ingredient  in  the  compensation  for  the  labor 
and  services  of  the  seamen.  The  admiralty  has  a  rightful 
jurisdiction  over  the  subject  of  compensation  of  seamen  for 
maritime  services,  in  whatever  manner  or  form  that  compen- 
sation is  to  be  paid,  if  it  can  be  reduced  to  money.  This 
jurisdiction  does  not  arise  from  the  mere  toleration  or  con*- 
nivance  of  the  courts  of  common  law,  as  is  sometimes  repre- 
sented ;  and,  if  true,  would  be  a  stain  and  disgrace  to  these 
courts,  as  well  as  to  the  admiralty  ;  but  it  is  founded  in  its 
ancient  and  well  established  jurisprudence.  There  never 
vrais  a  period,  when  it  was  not  an  essential  attribute  claimed 
and  exercised  by  that  venerable  tribunal;  and  instead  of 
troubling  ourselves  to  find  out  the  origin  of  this  jurisdiction, 
it  would  be  more  useful  to  inquire,  how,  except  by  subtleties 
and  fictions,  the  courts  of  common  law  became  possessed  of 
that  ample  jurisdiction,  which  they  now  exercise  over  mari- 
time contracts,  with  so  much  honor  to  themselves,  and  with 
such  solid  advantages  to  the  country.  It  is  not,  because  the 
compensation  is  called  wages  in  the  shipping  articles,  that 
the  admiralty  enforces  the  obligation  of  payment.  It  is  be* 
cause  the  services  are  maritime;  and  whatever  constitutes 
the  compensation  and  is  reducibte  to  money,  or  admits  of 
equitable  adjustment  in  pectmia  numerata,  is  decreed  ex  aquo 
et  b<moj  as  the  just  remuneration  of  those  services.  It  is 
upon  this  ground,  that  the  compensation  of  fishermen  comes 
virithin  the  reach  of  the  admiralty  jurisdiction,  although  they 
claim  specific  shares  in  the  cargo ;  for  their  share  of  the 
proceeds  of  the  voyage  are  considered  as  in  the  nature  of 
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wages  (1).  And  CongresB,  acting  upon  this  just  view  of  the 
subject,  have  accordingly  giTen  to  this  class  of  marinen  the 
AiII  benefit  of  the  summary  process  of  the  admitalty  (2).  I 
am  aware,  that  Lord  Stowell  has  decfined  to  take  cognizance 
of  suits  for  shares  in  whaling  voyages  (8) ;  but  there  is  nc^the 
slightest  reason  to  suppose,  that  that  learned  Judge  has  so 
acted,  except  in  deference  to  the  imposing  force  of  the  pro- 
hibitions of  the  courts  of  common  law.  What  those  prohi- 
bitions are,  we  have  all  learned  from  the  reports ;  and  one 
can  scarcely  read  the  case  of  Howe  v.  Nappier  (4),  where  the 
doctrine  was  very  ably  discussed  at  the  bar,  without  feding 
a  secret  persuasion,  that  Lord  Mansfield  followed  the  cnrrent 
^  of  prior  authority,  rather  than  the  dictates  of  his  own  superior 
judgment.  Unless  my  previous  impressions  mislead  me,  t 
lurking  doubt  penrades  the  whole  structure  of  his  opinioD. 
The  distinction  between  a  specia^  agreement  and  the  ordi- 
nary agreement,  as  a  foundation  for  jurisdiction  in  cases  of 
seamen's  wages,  has  always  appeared  to  me  (I  hope  it  maj 
be  spoken  without  irreverence)  to  be  little  more  than  soleam 
trifling  and  evasion.  After  the  most  thorough  ezaminati<»  of  all 
the  common  law  authorities  on  the  subject  of  admiralty  joiis- 
diction,  I  feel  myself  constrained  to  say,  that  they  stand  upon 
no  consistent  or  rational  principle ;  and  that  jealousy,  more 
than  solid  knowledge,  seems  to  have  m:ged  to  a  disregard  of 
the  very  learned  and  satisfactory  expositions  of  the  civiliaoa 
But  this  is  not  the  place  for  a  full  discussion  of  this  subject 
It  is  sufficient  to  guard  against  the  inference,  that  Lord 
Btowell  has  shown  any  approbation  of  the  common  law  doe* 
trines  on  this  subject.    His  own  decisions  in  other 


(1)  See  the  Frederi^,5  Rob.  8. 

(9)  Act  of  Congiess  of  16  Feb.  1792,  oh.  6,f  4,5$Act  of  19  June, 
1813,  ch.  3,  §  1, 3. 

(3)  The  Sydney  case,  2  Dodson,  A.  11. 

(4)  4  Burr.  R.  1944;  and  see  also  Buggen  «.  Bennett,  4  Bair.  R.  M0. 
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demonstrates,  that  he  has  never  sapposed  the  admiralty  ju- 
risdiction over  mariners'  contracts  to  be  confined  to  the  en- 
tertainment of  suits,  in  which  the  daim  is  for  mere  wages^ 
earned  as  such  upon  the  ordinary  terms  of  hire  under  the 
customary  shipping  articles.  He  may,  for  aught  I  know,  feel 
his  judicial  conscience  bound  up  by  the  controlling  mandates 
of  the  superior  courts  of  law,  so  as  to  exercise  the  admiralty 
jurisdiction  only  in  vincuUs ;  but  I  cannot  persuade  myself, 
that  a  mind  so  thoroughly  imbued  with  the  true  spirit  of  ma- 
ritime jurisprudence  would,  in  the  exercise  of  its  own  judg* 
ment,  hesitate  to  support  the  consistent  doctrines  of  his  en- 
lightened predecessors.  Indeed  in  the  very  case  of  the  Syd- 
ney Cove,  (2  Dodson,  11,)  he  decreed  wages  for  the  outward 
voyage,  although  the  wages  accrued  under  a  very  special 
agreement,  and  the  subsequent  whaling  voyage  was  incorpo- 
rated into  its  terms,  and  was  originally  in  the  contemplation 
of  the  parties  as  a  contingent  enterprise.  But  whatever 
may  be  his  opinion,  until  I  am  better  informed  by  the  highest 
tribunal  which  I  am  bound  to  obey,  I  shall  continue  to  seek 
for  the  true  exposition  of  admiralty  jurisdiction  in  the  instruc- 
tive labors  of  admiralty  judges. 

In  the  case  of  the  Isabella  (2  Rob.  341,)  there  was  a  claim 
by  the  chief  mate  for  the  value  of  the  privilege  of  a  slave,  as 
well  as  for  wages,  on  an  African  voyage.  It  was  rejected,  not, 
because  it  was  not  within  the  jurisdiction  of  the  court,  but 
because  it  was  not  proved  to  be  a  part  of  the  shipping  arti- 
cles, and  rested  in  parol,  and  was  thought  to  be  inconsistent 
with  the  statutable  regulations  of  this  trade,  which  required 
the  whole  agreement  to  be  in  writing.  This  carries  a  pretty 
strong  implication,  that  the  court  felt  no  difficulty  in  reaching 
the  claim,  if  it  had  stood  in  the  text  of  the  contract.  In 
the  Madonna  D'Idra,  (1  Dodson,  37,)  where  a  claim  was 
made  on  behalf  of  Greek  sailors  for  subsistence  after  their 
discharge  from  the  ship,  as  well  as  for  antecedent  wages, 
the  court  did  not  hesitate  to  decree  it.  <<  It  is,"  said  the 
46» 
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learned  Judge  on  that  oocarioDy  ''wages  paid  in  another 
fornix  it  is  part  of  the  oompensation  for  their  labrar:  and 
according  to  the  law  of  the  coantry,  to  which  these  men  be- 
long, subsistence  in  the  intennediate  time  most  be  presumed 
to  form  part  of  the  contract  for  the  payment  of  wages." 
In  what  respect  does  subsistence  in  case  of  a  disdiarge  dif- 
fer from  additional  subsistence  in  case  of  sidLoess  7  To  use 
the  language  of  the  court,  it  is  but  '<  wages  in  another  form/' 
additional  wages  to  meet  additional  expenses,  and  constitnt* 
rog,  if  the  maritime  law  and  usage  uphold  the  claim,  a  part 
of  the  contract.  In  the  same  case  an  allusion  was  made  to 
some  cases  of  American  seamen,  then  recently  before  the 
court,  where  the  three  months'  additional  wages  allowed  by 
the  act  of  Congress  of  1808,  (ch.62.)  (5),  to  seamen  discharged 
in  foreign  ports,  were  sought  to  be  enforced.  The  court  re* 
fused  the  application,  upon  the  ground,  that  it  was  a  recent 
municipal  regulation  not  incorporated  into  the  contract. 
But  the  court  then  declared  and  again  recognised  the  princir 
pie,  that  if  the  claim  had  not  grown  out  of  a  recent  legishtive 
act,  but  was  due  by  the  universal  usage  and  custom  of  the 
country,  or  if  the  regulation  had  been  embodied  in  the  eon* 
tract,  so  as  to  compose  a  part  of  it,  it  would  have  entertained 
the  suit.  In  either  case  we  see,  that  it  must  have  been  a 
claim  ultra  the  ordinary  earned  wag»,  founded  on  a  special 
agreement,  or  a  general  usage  incorporating  itself  into  the 
^x>ntract.  And  this  in  a  case,  where  the  court  is  most  re- 
luctant to  entertain  jurisdiction,  I  mean,  in  controversies  re- 
specting foreign  seamen  on  voyages  in  foreign  ships.  Under 
a  like  regulation  in  a  British  statute,  the  court  would  not  have 
felt  any  doubt.  Indeed  in  all  cases,  where  wages  are  de- 
creed by  way  of  compensation,  although  not  earned,  as  10 
cases  of  an  illegal  discharge,  of  capture  and  recapture,  of 
collusive  impressment,  <&c.  the  court  abandons  the  strict  no- 

(5)  Act,  S6  Febroaiy,  1803,  eh.  eSL 
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tions  of  the  common  law,  and  deals  in  all  the  equities,  which 
by  usage  or  principle  belong  to  the  contract,  as  a  maritime 
contract  (6).  The  acknowledged  jurisdiction  exercised  by  the 
admiralty  in  cases,  where  wages  are  paid  by  the  run,  might 
be  disputed  upon  the  narrow  rule  of  the  coomion  law ;  for  it 
supersedes  the  general  marine  regulations,  and  is  a  special 
contract,  different  in  obligations  and  rights,  from  those  which 
belong  to  the  common  contract  (7), 

But  I  do  not  mean  to  dwell  further  on  this  point.  My  opinion 
is,  that  if  the  plaintiff  is  entitled  to  be  cured  at  the  expense 
of  the  ship,  it  is  a  claim  in  the  nature  of  additional  wages 
during  the  period  of  sickness,  and  is  just  as  proper  for  a  suit 
of  this  sort,  as  a  claim  for  additional  pay,  while  in  port,  or  for 
subsistence  in  port,  where  that  has  been  unjustly  withheld. 
It  stands  upon  the  same  analogy,  as  the  compensation  allowed 
by  our  laws  in  cases  of  short  allowance  of  provisions  and 
water,  where  it  is  expressly,  provided,  that  the  amount  shall 
be  recoverable  in  the  same  manner  as  wages  (8)«  It  is  a  part 
of  the  maritime  hire  and  reward,  constituting  an  essential 
term  in  the  contract,  and  no  more  objectionable  in  point  of 
jurisdiction  than  a  claim  for  any  other  allowance  in  the  or- 
dinary course  of  trade,  or  any  specific  stipulation  for  an  in- 
crease of  compensation  in  extraordinary  exigencies.  The 
question  of  jurisdiction  may  then  be  dismissed. 

The  next  inquiry  is,  whether  the  maritime  law  does  pro- 
vide, that  the  expenses  of  sick  seamen  shall  be  borne  by  the 
ship.  In  the  elaborate  argument  at  the  bar  a  great  variety 
of  authorities  drawn  from  foreign  writers  and  foreign  ordi- 
nances, has  been  adduced  in  support  of  the  affirmative.  I 
have  examined  them  at  large,  and  they  fully  sustain  the  po- 
sitions, for  which  they  were  cited.    In  the  adminicular  re- 


(6)  See  The  Beaver,  3  Rob.  92.    Tbe  Jack  Park,  4  Rob.  308.   The 
£xeter,  2  Rob.  261. 

(7)  See  Cotter  o.  Powell,  6  Term  R.  320.    Tbe  Pearl,  5  Rob.  224. 

(8)  Act,  20  July,  1790,  ch.  29,  §  9. 
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searchei,  (not  inconsiderable)  to  which  my  duty  has  led  me, 
I  have  not  been  able  to  detect  a  single  instance,  in  which 
the  maritime  laws  of  any  foreign  country  throw  upon  seamen 
disabled  or  taken  sick  in  the  sen'ice  of  the  shipj  without  their 
own  fault,  the  expenses  of  their  cure  (9).  On  the  contrary, 
the  positive  ordinances  of  the  principal  maritime  nations 
expressly  make  these  expenses  a  charge  upon  the  ship.  This 
is  certainly  the  law  of  France,  Denmark,  Sweden,  the  Hanse 
Towns,  Prussia,  Holland,  and  probably  of  the  Italian  states  (10). 
The  same  principle  is  recognised  in  the  ancient  laws  of  Wis- 
bay  (1 1)  9  and  in  those  of  Oleron,  which  have  been  held  in  pe- 
culiar respect  by  £ngland,  and  have  been  ia  some  measure 
incorporated  into  her  maritime  jurisprudence  (12).  The  Gm- 
ialato  del  Mare  does  not  speak  particularly  on  this  point; 
but  from  the  provisions  of  this  venerable  collection  of  nmri- 
time  usages  in  cases  nearly  allied,  there  is  every  reason  to 
infer,  that  a  similar  rule  then  prevailed  in  the  Mediterra- 

(9)  I  am  not  satiafied,  that  Spain  forme  an  exception.  Her  marine 
ordinances  have  not  been  within  my  reach.  And  Uie  language  cited 
by  Cleirac  from  the  Laberinto  del  Commercio,  contains  a  denial  only  of 
wages  during  sickness.  Cleirac  Us  et  Cout  Commentaire  sur  Haoseat 
Ord.  art  45,  p.  104 

(10)  Code  de  Commerce,  b.  3,  tit  5,  art  262, 263.  Ord.  de  la  Marine, 
lib.  3,  tit  4,  art  11,  1  Valin,  721.  1  Emerigon,  ch.  12,  §  41,  art  15,  p.  633. 
Cleirac,  Jugemens  d*01eron,  art  6  and  7,  p.  16.  Old  Hanseat  Ordin. 
an.  39, 45.  New  Hanseat  Ord.  tit  14,  ait  2,  and  Kuricke  Jus.  Marit 
Hanseat  p.  678  and  821.  Targa.  Pond.  ch.  17,  §  16,  ch.  85,  §  7.  Jacob- 
sen's  Sea  Laws,  b.  3,  ch.  2,  p.  144,  [Prick's  translation.]  Pothier, 
Lonage  de  Matelots,  n.  189,  [Cushing's  translation,  p.  114.]  Ordin.  Rot* 
terdam,  1721,  art  224, 246, 2  Magens,  115,  lia 

(11)  Laws  of  Wisbuy,  art  19. 

(12)  Laws  of  Oleron,  art  6, 7, 1  Bl  Comm.  419, 4  Bl.  Coram.  423L  The 
ship  Neptune,  1  Peter's  Adm.  R.  142,  144.  Judge  Peters  has  veiy 
correctly  expounded  the  meaning  of  the  words,  "deducting  charges," 
Ac  in  the  7th  of  the  Laws  of  Oleron,  in  this  case,  p.  144.  They  mean 
extra  charges,  for  more  delicate  diet  than  usual. 
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nean  (13).  Molloy  evidently  adopts  it  as  a  general  doctrine  of 
maritime  law  (14) ;  and  two  elementary  writers  of  most  distin* 
guished  reputation  have  quoted  it  from  t^e  old  ordinances 
without  the  slightest  intimation,  that  it  was  not  perfectly  con- 
sonant  with  the  received  law  and  usage  of  England  (16)  There 
is  perhaps  upon  this  subject  a  greater  extent  and  uniformity 
of  maritime  authority,  than  can  probably  be  found  in  support 
of  most  of  those  principles  of  commercial  law,  which  have 
been  so  successfully  engrafted  into  our  jurisprudence  within 
the  last  century.  Against  such  an  accumulation  of  evidence 
of  tlie  sense  of  the  commercial  world  I  profess  myself  wholly 
unable  to  devise  a  satisfactory  answer,  even  if  I  felt  any 
secret  doubts  as  to  the  propriety  of  entertaining  the  doctrine. 
But  it  appears  to  me  so  consonant  with  humanity,  with  sound 
policy,  and  with  national  interests^  that  it  commends  itself  to 
my  mind  quite  as  much  by  its  intrinsic  equity,  as  by  the  sano* 
tion  of  its  general  authority.  Seamen  are  by  the  peculiarity 
of  their  lives  liable  to  sudden  sickness  from  change  of  di* 
mate,  exposure  to  perils,  and  exhausting  labor.  They  are 
generally  poor  and  friendless,  and  acquire  habits  of  gross 
indulgence,  carelessness,  and  improvidence.  If  some  provi* 
sion  be  not  made  for  them  in  sickness  at  the  expense  of  the 
ship,  they  must  often  in  foreign  ports  suffer  the  accumulated 
evils  of  disease,  and  poverty,  and  sometimes  perish  from  the 
want  of  suitable  nourishment.  Their  common  earnings  ia 
many  instances  are  wholly  inadequate  to  provide  for  the  ex* 
penses  of  sickness;  and  if  liable  to  be  so  applied,  the  great 
motives  for  good  behavior  might  be  ordinarily  taken  away 
by  pledging  their  future  as  well  as  past  wages  for  the  redemp* 
tion  of  the  debt     In  many  voyages,  particularly  those  lo 

(12)  Consolato  del  Mare,  cL  134, 125,  Boucher,  Consulatde  la  Mer,ob. 
197, 138. 

(14)  Molloy,  b.  3,  ch.  3,  §  5,  p.  34a 

(15)  Abbott  on  Shipp.  p.  3.  ch.  4,  §  14.    3  Brown,  Adm.  183, 183, 184. 
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the  West  Indies,  the  whole  wages  are  often  insufficient  to 
meet  the  expenses  occasioned  by  the  perilous  diseases  of 
those  insalubrious  climates.  On  the  other  hand,  if  these  ex- 
penses are  a  charge  upon  the  ship,  the  interest  of  the  owner 
will  be  immediately  connected  with  that  of  the  seamen. 
The  master  will  watch  over  their  health  with  vigilance  and 
fidelity.  He  will  take  the  best  methods,  as  well  to  prevent 
diseases,  as  to  ensure  a  speedy  recovery  from  them.  He 
will  never  be  tempted  to  abandon  the  sick  to  their  forlorn 
&le ;  but  his  dnty,  combining  with  the  interest  of  his  owner, 
will  lead  him  to  succor  their  distress,  and  shed  a  cheering 
kindness  over  the  anxious  hours  of  suffering  and  despondency. 
Beyond  this,  is  the  great  public  policy  of  preserving  this  im* 
portant  class  of  citizens  for  the  commercial  service  and  ma- 
ritime defence  of  the  nation.  Every  act  of  legislation, 
which  secures  their  healths,  increases  their  comforts,  and  ad- 
ministers to  their  infirmities,  binds  them  more  strongly  to 
their  country ;  and  the  parental  law,  which  relieves  them  in 
sickness  by  fastening  their  interests  to  the  ship,  is  as  wise  in 
policy,  as  it  is  just  in  obligation.  Even  the  merchant  him- 
self derives  an  ultimate  benefit  from  what  may  seem  at  first 
an  onerous  charge.  It  encourages  seamen  to  engage  in 
perilous  voyages  with  more  promptitude,  and  at  lower  wages. 
It  diminishes  the  temptation  to  plunderage  upon  the  approach 
of  sickness ;  and  uiges  the  seamen  to  encounter  hazards  in 
the  ship's  service,  from  which  they  might  otherwise  be  dis- 
posed to  withdraw.  It  would  therefore  be  matter  of  regret 
to  find  incorporated  into  the  common  law  a  doctrine  at  va- 
riance with  that,  which  seems  so  generally  to  have  received 
the  approbation  of  continental  Europe.  No  evidence  of  such 
a  variance  is  produced ;  and  I  am  not  bold  enough  to  desert 
the  steady  light  of  maritime  jurisprudence  for  the  more  doubt- 
ful guide  of  genial  reasoning. 

We  are  next  led  to  the   consideration  of  the   question, 
whether  this  charge  created  by  the  maritime  law  has  been 
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repealed  by  our  Navigatioii  Acts.  This  is  a  point  of  no  little 
embarrassment  and  difficolty,  and  has  perplexed  the  minds 
of  some  of  our  most  intelligent  admiralty  judges.  The  act 
of  Congress  for  the  government  and  regulation  of  seamen  in 
the  merchant's  service  provides,  that  American  vessels  of  a 
certain  burthen  and  crew,  bound  on  foreign  voyages,  **  shall  be 
provided  with  a  chest  of  medicine,  put  up  by  some  apothe- 
cary of  known  reputation,  and  accompanied  by  directions  for 
administering  the  same;  and  the  said  medicines  shall  be 
examined  by  the  same  or  some  other  apothecary  once  at 
least  in  every  year,  and  supplied  with  fresh  medicine  in  the 
place  of  such  as  shall  have  been  used  or  spoiled ;  and  in  de- 
fault of  having  such  medicine  chest  so  provided  and  kept  fit 
for  use,  the  master  or  commander  of  such  ship  or  vessel  shaO 
provide  for  and  pay  for  all  such  advice^  siedtcme,  i»r  atUnr 
donee  of  phytidamj  as  any  of  the  crew  shall  stand  in  need  of, 
in  case  of  sickness,  at  every  part  or  pfa^,  where  the  ship  or 
vessel  may  touch  or  trade  at  during  the  voys^,  vnthotU  any 
deduction  from  the  wages  of  such  sick  seaman  or  mariner  (16)." 
By  a  subsequent  act  this  provision  is  extended  to  vessels  of  a 
smaller  burthen  arid  crew  engaged  in  the  West  India  trade  (17). 
The  argument  of  the  counsel  of  the  respondent  is,  that  these 
acts  create  a  virtual  repeal  of  the  general  charge  in  all  cases, 
in  which  the  medicine  chest  is  duly  furnished. 

It  is  observable,  in  the  first  place,  that  the  clause  is  merely 
in  the  affirmative,  and  contains  no  words  abolishing  the 
charge  generally,  or  repealing  it  in  the  special  cases  within 
the  purview  of  the  acts.  The  most,  that  can  be  urged,  is, 
that  it  carries  a  strong  implication  against  the  allowance  of 
the  charge,  when  the  medicine  chest  is  properly  supplied. 
In  the  construction  of  statutes  it  is  a  general  rule,  that  mere- 
ly affirmative  words  do  not  vary  the  antecedent  laws  or  rights 
of  parties.    There  must  be  something  inconsistent  with  or 

(16)  Act  of  SO  July,  1790,  ch.  39,  §  8. 

(17)  Act  of  d  March,  1805,  ch.  88. 
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repugnant  to  tbem^  to  drew  after  a  statute  an  imidied  repeal, 
either  in  vfh6i»  or  pre  tanio  of  former  laws ;  otherwise  the 
statute  is  supposed  to  be  merely  declaratiye  or  cumulative. 
The  acts  under  oonsideratioD  do  indeed  make  a  new  prori- 
sioD ;  for  independently  of  them,  there  does  not  seem  to  eiist 
any  obligation  on  the  part  of  the  owner  to  provide  a  modi- 
due  chest  for  the  use  of  the  ship  during  the  voyage ;  and  it 
is  obvious,  that  unless  medicines  are  so  provided,  seameD 
taken  sick  at  sea  will  be  without  any  means  of  obtaining 
anitable  remedies.  In  this  view  the. provision  is  auxiliary  to 
that  of  the  maritime  law ;  and  is  a  substantial  benefit  to  sea* 
men  by  enlaiging  the  means  of  recovery.  In  any  other 
view  it  is  a  serious  diminution  of  their  antecedent  rights,  giv- 
ing them  medicine,  but  charging  them  medical  advice,  and  thui 
abridging  their  most  important  permanent  interests.  It  can- 
not readily  be  believed,  that  Congress,  which  has  on  so  maoj 
occasions  manifested  a  solicitude  to  guard  the  interests  and 
secure  the  safety  of  this  invaluable,  though  improvident,  daas 
of  men,  can  have  intended  to  increase  their  burthens,  narrow 
their  privileges,  or  expose  them  to  the  danger  of  still  harder 
sttfierings.  If  indeed,  to  avoid  such  a  conclusion,  one  were 
driven  to  the  indulgence  of  conjecture,  it  might  not  be  too 
rash  to  suppose,  that  the  legislature  was  doubtful,  or  sot 
aware  of  the  doctrine  of  the  maritime  law ;  and  bad  pro- 
vided, however  inadequately,  for  the  relief  of  seamen  by  a 
measure  of  precaution,  which  might  mitigate  the  evik  of 
sudden  cahunity.  There  is  a.Iso  some  peculiarity  in  the  peo- 
Bing  of  the  clause,  whidi  deserves  notice*  In  default  of  the 
medicine  chest  the  matter  is  to  provide  and  pay  for  all  advice, 
medicine  and  attendance  of  physicians;  and  it  is  not  said, 
that  the  charge  shall  be  ultimately  borne  by  the  owners ;  nor 
is  there  any  intimation,  that  the  master  is  in  any  tvay  to  be 
reimbursed.  For  aught,  that  the  statute  has  declared,  the 
charge  is  to  be  personally  borne  by  the  master,  in  the  nature 
of  a  penalty  for  an  omission  of  his  duty ;  and  if  the  owner 
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18  to  be  reached,  it  is,  because  the  statute  obligation  is  to  be 
construed  equitably  beyond  the  parties,  whom  it  designates. 
And  if  it  is  to  receive  an  equitable  construction  for  the  re^ 
lief  of  the  master,  there  is  no  reason,  why  it  should  receiTe 
a  construction  broader  than  its  terms  to  the  injury  of  the  seap 
men.  Assuming  then,  that  medicines  and  medical  advice 
are  not  a  chaige  on  the  ship,  where  a  proper  medicine  chest 
is  on  board,  it  does  not  follow,  that  other  charges  of  sickness 
are  entitled  to  the  same  exemption.  That  would  be  carry- 
ing the  doctrine  of  constructive  repeals  fer  beyond  what 
courts  of  justice  have  hitherto  thought  it  reasonable  to 
assert. 

In  the  next  place,  the  clause  itself  8|>plies  in  terms  only 
to  the  expenses  of  advice^  medians,  and  attendance  of  physi- 
cians. It  considers  the  medicine  chest  and  medical  direc- 
tions, (very  erroneouriyi  as  experience  has  shown,)  to  be  equi- 
valent to  the  regular  administration  of  medical  advice.  They 
may  be,  as  has  been  already  hinted,  of  great  utiltty  at  sea ; 
but  when  the  aid  of  a  physician,  as  well  as  medicines  suited 
to  the  particular  case,  may  be  obtained  in  port,  it  is  almost 
trifling  with  life  to  entrust  the  management  of  diseases  to 
the  unskilfulness  or  rashness  of  a  ship's  crew.  Such  bow- 
ever  as  the  provision  is,  it  manifestly  contemplates,  that  the 
sick  seaman  is  on  board,  or  in  a  sKuatton  to  command  the 
use  of  the  medicine  chest  and  directions.  It  cannot  there- 
fore be  intended  to  apply  to  cases,  where  the  seaman  is 
removed  on  shore,  and  is  deprived  of  those  benefits.  To 
him  the  nonexistence  of  the  medicine  chest,  ^nd  the  incapa- 
city to  obtain  the  use  of  it,  are  precisely  equivalent.  When^- 
ever,  therefore,  the  sick  seaman  is  removed  ashore  for  the 
convenience  of  the  ship,  whether  with  his  own  consent  or 
without  it,  if  he  does  not  divw  his  medidnes  bom  the  chest,  be 
is  entitled  to  an  allowance  equal  to  his  expenditure  for  medi- 
cines. There  is,  however,  another  more  important  point  of 
view,  in  which  the  clause  deserves  consideration.    A  sick  sea- 

VOL.   IT.  47 


g54  MAINE, 

Harden  «.  Gordon. 


nuiD,  while  on  board,  is  entided  to  receive  suitable  suste- 
nance and  attendance  from  the  ship  and  crew  during  his 
illness.     And  the   marine    ordinances    already  referred  to, 
which  are  evidence  of  the  general  maritime  law,  authorise  a 
similar  allowance,  when  he  is  put  ashore.    The  seventh  ar- 
ticle of  the   laws  of  Oleron  is  express  on  this  point.     It 
declares,  "  if  it  happens,  that  sickness  seizes  on  any  one  of 
the  mariners,  while  in  the  service  of  the  ship,  the  master 
ought  to  set  him  ashore."    This  was  a  very  humane  provi- 
sion, and  easy  in  practice,  in  the  short  coasting  voyages  of 
small  vessels,  which  hugged  the  shores  at  the  period,  when 
these  laws  were  promulgated ;  but  not  always  convenient  or 
necessary  in  our  longer  voyages  with  our  spacious  ships.    It 
adds,  '^  and  also  to  spare  him  one  of  the  ship's  boys,  or  hire 
a  woman  to  attend  him,  and  likewise  to  afford  him  such 
diet,  as  is  usual  in  the  ship."    The  19th  article  of  the  laws 
of  Wisbuy  directs  in  like  manner,  "  that  if  a  seaman  fidls 
ill  of  any  disease,  and  it  is  convenient  to  put  him  ashore,  he 
shall  be  fed,  as  he  was  aboard,  and  have  somebody  to  look 
after  him  there  "  (18).    The  45th  arUde  of  the  Hanseatic  or- 
dinance is  to  the  same  effect.     **  If  any  mariner  ialls  sick  of 
any  disease,  he  shall  be  put  ashore  and  maintained  in  like 
manner,  as  if  he  was  on  shipboard,  and  be  attended  by  ano- 
ther mariner  (19)."  The  French  ordinance  in  its  summary  way 
only  declares,  that  the  seaman  shall  be  cured  at  the  expense 
of  the  ship,  (panse  au  depens  du  namre,)  which  of  course  in- 
cludes every  sort  of  expenditure.    Admitting  therefore,  that 
the  acts  of  Congress  exempt  the  ship  from  the  charge  for 
medicine  and  m^ical  advice  and  attendance,  there  is  nothing, 
that  in  the  remotest  degree  affects  the  charge  for  board,  lodg- 

(18)  *^  Gard^  et  servl  par  nn  valet,"  is  the  expression  in  Cleirac,  p.  84. 

(19)  The  comiDon  Eogliah  translatioa  of  these  ordinances  is  quoted, 
not  for  its  exactness,  but  becaase  it  sufficiently  conveys  the  sense.  The 
ordinances  are  to  be  found  in  English,  in  Peters'  Admiralty  Repons, 
and  in  French  in  Cleriac.    Us  et  Coutomes  de  la  Mer. 
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iDg,  and  nursingy  while  the  sick  seaman  is  on  shore.      This 
accordingly  remains  a  charge  upon  the  ship^  and  is  to  be 
borne  by  the  owneri  upon  the  principles  of  maritime  law. 
This  is  not  a  novel  construction  of  the  acts,  for  the  first  time 
promulgated;  although  that  would  not  form  any  solid  ob- 
jection to  it,  if  it  stood  commended  by  just  rules  of  interpre- 
tation.   The  doctrine  has  been  asserted  for  a  long  time  by 
some  of  those  tribunals  in  our  country  whose  familiarity  with 
proceedings  of  this  nature  entitle   them  to  very   great  re- 
speQt  (21.)    lam  not  aware,  that  it  has  been  judicially  doubted. 
My  own  judgment   follows  it  with  an  unhesitaUng   assent. 
The  remaining  question  is,  whether  the  particular  circum- 
stances of  the  case  before  the  court  furnish  an  exception  to 
the  application  of  the  general  doctrine.     It  is  said,  that  the 
shipping  articles  contain  an  express  stipulation  on  this  sub- 
ject.   The  clause  alluded  to  appears  from  the  record  before 
the  court  to  be  an  addition  inserted  in  writing,  at  the  very 
close  of  the  printed  instrument,  after  the  usual  in  testimo" 
nium  clause.    It  is  in  these  words :  "We  further  agree  and 
bind  ourselves  to  pay  for  all  medicines  and  medical  aid,  fur- 
ther than  the  medicine  chest  affords."    Now,  there  is  not 
the  slightest  evidence  of  the  time,  manner  or  circumstances, 
under  which  this  clause  was  inserted.      It  is  a  stipulation 
ultra  the  common  shipping  paper,  and  from  the  place,  which 
it  occupies  in  a  printed  instrument,  and  the  importance  of  its 
contents,  there  is  some  reason  to  call  for  an  explanation  of  it. 
It  is  well  known,  that  the  shipping  paper  is  always  in  the  pos- 
session of  the  master  or  owner  ;  and  considering  the  class 
of  persons,  whom  it  respects,  and  whose  rights  it  controls,  it 
is  not  too  much  to  expect,  that  a  very  material  variance  from 
the  common  articles  should  be  proved  by  the  most  satisfac- 
tory evidence  to  have  been   fully  explained  to  the  seamen 
before  it  should  bind  them.     Every  court  should  watch  with 

(31)  See  1  Peters  Adm.  Rep.  p.  152,  Note  and  p.  257  note. 
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jealousy  an  encroachment  upon  the  rights  of  seamen,  be- 
cause they  are  unprotected  and  need  counsel ;  because  they 
are   thoughtless  and  require   indul|gence;  because  they  are 
credulous  and  complying ;  and  are  easily  overreached.    Bat 
courts  of  maritime  law  have  been  in  the  constant  habit  of 
extending  towards   them  a  peculiar,  protecting   fiivor  and 
guardianship.     They  are  emphatically  the  wards  of  the  ad- 
miralty ;  and  though  not  technically  incapable  of  entering 
into  a  valid  contract,  they  are  treated  in  the  same  manner, 
as  courts  of  equity  are  accustomed  to  treat  young  h^rs, 
dealing  with  their  expectancies,  wards  with  their  guardians, 
and  cestuU  que  trust  with  their  trustees.     They  are  consi- 
dered as  placed  under  the  dominion  and  influence  of  meni 
who  have  naturally  acquired  a  mastery  over  them ;  and  as 
they  have  little  of  the  foresight  and  caution  belonging  to 
persons  trcuned  in  other  pursuits  of  life,  the  most  rigid  scru- 
tiny is  instituted  into  the  terms  of  every  contract,  in  which 
they  engage.    If  there  is  any  undue  inequality  in  the  terms, 
any  disproportion  in.  the  bargain,  any  sacrifice  of  rights  on 
one  side  which  are  not  compensated  by  extraordinary  bene- 
fits on  the  other,  the  judicial  interpretation  of  the  transaction) 
is  that  the  bargain  is  unjust  and  unreasonable,  that  advan- 
tage  has  been  taken  of  the  situation  of  the  weaker  party* 
and  that  pro  ianto  the  bargain  ought  to  be  set  aside  as  ine- 
quitable.     Hence  every   deviation   from  the  terms  of  the 
common   shipping  paper,  (which  stands  upon    the   general 
doctrines  of  maritime  law,)  is  rigidly  inspected ;  and  if  addi- 
tional  burthens  or  sacrifices  are  imposed  upon  the  seamen 
without  adequate  remuneration,  the  court  feels  itself  autho- 
rised to  interfere  and  moderate  or  annul  the  stipulation.     And 
on   every  occasion  the  court  expects  to  be  satisfied,  that  the 
compensation   for  every  material  alteration  is  entirely  ade* 
quate  to  the  diminution  of  right  or  privil^e  on  the  part  of 
the  seamen.     Such,  as  I  understand  it,  is  the  general  doc- 
trine of  admiralty  jurisprudence  on  this  subject ;  and  I  am 
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very  slow  to  doubt  either  the  wisdom  or  policy^  which  has 
breathed  so  humane  a  principle  into  the  system. 

In  the  case  of  the  Juliana^  recently  decided  in  the  High 
Cpurt  of  Admiralty  (22),  Lord  Stowell,  with  his  accustomed 
ability,  went  into  a  large  discussion  of  this  subject  ;  and  he 
set  aside  an  express  stipulation,  by  which  the  wages  of  the 
'  seamen,  earned  in  the  intermediate  periods,  were  made  to  de- 

'  pend  upon  the  ultimate  successful  termination  of  a  long  and 

I  divided  voyage.    To  the  praise  so  justly  pronounced  at  the 

s  bar  upon  this  admired  and  eloquent  judgment,  I  take  leave 

(  to  add  my  cordial  assent.     It  is  uttered  in  such  a  liberal 

^  spirit,  in  such  a  tone  of  graceful  moderation,  and  in  such  a 

philosophical  and  rational  equity,  that  it  can  scarcely  fail  of 
universal  approbation.  The  question  was  not  however  as 
the  learned  Judge  supposed,  <' untouched  by  any  court." 
A  like  judgment  had  been  pronounced  in  America  many 
years  ago ;  and  it  fell  to  my  lot  in  my  early  professional  life 
to  have  taken  a  report  of  a  case,  (which  has  since  found  its 
way  into  print)  in  which  this  doctriue  was  fully  discussed  and 
recognised  in  a  court  of  common  law.  In  our  admiralty 
courts  it  received  an  explicit  support  at  a  very  early  pe- 
riod (23). 

There  is  no  pretence,  that  any  extraordinary  compensa- 
tion has  been  allowed  in  the  present  case.  The  wages  are 
at  the  ordinary  rate,  and  all  the  ordinary  risks  of  loss,  fas- 
tened upon  the  seamen  during  the  voyage  by  the  maritime 
law,  attach  to  their  earnings  here.  The  duty  of  the  court 
under  such  circumstances  is  plain  ;  it  is  to  set  aside  the  stipu- 
lation, as  grossly  inequitable. 

But  it  is  said,  this  is  the  case  of  a  mate,  which  is  dis- 
tinguishable from  that  of  a  common  mariner,  because  his  - 

(22)  Decided  19  March,  1832,  and  reported  in  the  London  New  Times, 
20  March,  1822,  and  New- York  Evening  Post,  13  May,  1822. 
'23)  See  Ahhott  on  Shipp.  Story's  edition,  1810,  p.  487,  note. 
47» 
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rank;  character,  and  intelligence,  place  him  above  the  pu- 
pilage, which  the  law  chooses  to  impute  to  the  ordinary  la- 
borers  of  the  sea.    There  is  certainly  a  plausible  ground 
for  a  distinction  between  the  higher  officers  of  the  ship  and 
the  common  mariners  in  many  voyages,  and   it  desenres 
grave  consideration ;  but  whether  it  would  be  safe  to  apply 
it  to  all  short  voyages  in  small  vessels,  or  even  to  West  India 
voyages  in  general,  is  more  than  I  am  prepared  to  answer. 
There  are  cases,  in  which  the  officer  is  so  low  in  rank,  or  from 
the  nature  of  the  voyage  so  slightly  in  advance  of  the  com- 
mon seamen,  that  the  distinction  would  perhaps  partake 
more  of  refinement  than  justice.     It  would  take  from  the 
rule  a  saving  grace  in  cases,  which  might  call  most  loudly 
for  its  enforcement.     But  it  is  unnecessary  nicely  to  scan 
this  proposition,  because  here  the  mate,  in  answer  to  the  al- 
legation of  the  owner,  denies  on  oath  any  knowledge  of  the 
existence  of  such  a  clause  in  the  shipping  paper    It  has  been 
said,  that  a  clause  of  simQar  import  was  some  years  ago  in- 
troduced into  the  articles,  and  is  now  in  common  use  in  the 
port  of  Portland ;  and  from  that  circumstance  the  court  oug^t 
to  presume  a  knowledge  on  the  part  of  the  mate  of  this  sti- 
pulation.    Now,  it  might  be  a  sufficient  answer,  that  in  this 
case  there  is  no  evidence  of  the  former  habits  and  voyages 
of  the  mate.    For  aught,  that  appears,  this  may  have  been 
his  first  and  only  voyage  from  Portland.     The  presumption 
could  only  arise,  when  the  habit  of  constant  employment  in 
the  port  under  similar  articles  must  be  supposed  to  force 
knowledge  home  to  the   most  inattentive  officer      But  in 
point  of  fiict,  the  printed  stipulation  in  the  ship's  articles  at 
Portland  is  not  exactly  similar  to  that,  now  under  considera- 
'  tion.    In  the  printed  form  handed  to  the  court,  the  clause 
stands  thus,  <'  Deducting  therefrom  all  such  expenditures  as 
the  masters  or  owners  of  said  vessel,  cai^  or  freight  shall 
have  incurred  in  any  port,  for  medicine,  surgical  and  medi- 
cal aid,  nursings  and  all  and  every  expenditure  whatever^bj 


• OCTOBER  TERM,  1823. 5^ 

Harden  v,  Gordon. 

reason  of  sicJcnesSy  woundsy  or  other  diseaity  for  or  on  ac- 
count of  such  seaman  or  mariner^  beyond  what  may  be  fur- 
nished from  the  medicine  chesty  on  board  of  said  vessel,  the 
same  chest  being  provided  according  to  lavf.^'  In  some  re- 
spects this  clause  is  more  extensive  than  that  before  the 
court,  for  it  includes  nursing  and  all  other  expenditures ; 
in  other  respects  it  is  more  limited,  for  it  annexes  a  condi- 
tion, that  the  medicine  chest  is  duly  provided,  whereas  the 
other  clause  is  absolute  in  its  terms,  and  independent  on  any 
such  contingency.  So  that  there  is  no  pretence  to  infer  a 
knowledge  of  the  one  clause  from  that  of  the  other.  Look- 
ing then  to  the  other  circumstances  of  the  case,  the  peculiar 
structure  of  the  clause,  its  position  in  the  instrument,  and  the 
absolute  denial  on  oath  by  the  libellant,  it  does  not  seam  too 
much  to  hold,  that  it  was  never  in  his  contemplation  a  part 
of  the  shipping  articles.  He  was  ignorant  of  its  exbtence, 
and  never  assented  to  its  obligatory  force. 

But  there  remains  an  insurmountable  objection  to  the 
clause  in  the  articles  before  the  court,  that  has  not  yet  been 
alliided  to.  I  mean  its  utter  hostility  to  the  act  of  Congress. 
It  is  an  attempt  to  procure  through  the  medium  of  contract 
a  dispensation  from  obedience  to  the  express  command  of 
the  legislature.  In  the  eye  of  this  clause,  it  is  wholly  imma- 
terial, whether  the  medicine  chest  be  properly  furnished  or 
not,  or  indeed  whether  there  be  any  on  board.  It  annexes 
no  condition,  and  assumes  no  responsibility  on  this  head. 
And  if  by  a  stipulation  of  this  sort  the  legislative  policy  can 
be  evaded,  it  is  easy  to  foresee,  that  the  scheme  will  soon 
become  universal  in  its  adoption  and  complete  in  its  opera- 
tion. A  public  grievance  so  mischievous  cannot  for  a  mo- 
ment be  permitted.  The  law  will  work  its  way  through ' 
every  contrivance  of  this  nature.  And  I  liave  no  hesitation 
in  pronouncing,  that  the  clause  is  illegal  from  its  direct 
contravention  of  the  policy  of  the  act  of  Congress. 
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Even  if  this  interpretation  of  the  clause  admitted  of  con- 
troversy, and  we  should  incorporate  into  it  an  implied  proviso, 
that  the  medicine  chest  should  be  regularly  supplied,  it  would 
not  aid  the  present  case.  For,  upon  the  direct  and  satis&c- 
tory  evidence  of  highly  intelligent  physicians,  the  medicine 
chest  of  the  Enterprise  was  utterly  inadequate  for  the  voyage, 
in  the  course  of  the  investigation  of  this  suit,  it  has  come  to 
the  knowledge  of  the  court,  that  there  is  a  most  criminal 
neglect  and  indifference  on  this  subject,  that  cannot  but  excite 
the  most  painful  surprise  and  mortification.  When  we  find, 
that  some  merchants  in  this  neighborhood,  instead  of  direct- 
ing a  medicine  chest  to  be  furnished  and  replenished  with  an 
adequate  stock  of  all  the  necessary  medicines,  drive  a  bard 
bargain  for  a  supply  of  the  most  ordinary  kinds,  and  of  those 
least  adapted  to  the  voyage,  at  a  very  trifling  fixed  price; 
and  when  even  such  medicines  are  insufficient  in  quaotityi 
it  cannot  but  create  a  feeling  little  short  of  indignation,  that 
there  should  exist  among  a  moral  people,  such  an  insensi- 
bility to  human  suffering,  and  such  a  carelessness  of  human 
life.  This  information,  which  for  the  first  time  has  been 
brought  to  the  notice  of  the  court,  is  most  unwelcome,  and 
calls  upon  it,  as  an  imperious  duty,  to  pronounce  the  most 
pointed  reprobation, of  the  practice.  If  owners  will  persist 
in  this  practice,  they  shall  not,  so  far  as  this  court  is  concern- 
ed, derive  any  benefit  from  such  a  violation  of  duty.  When- 
ever they  seek  to  exonerate  themselves  from  the  chai^ges  of 
sickness  imposed  upon  them  by  the  maritime  law,  the  bur- 
then of  proof  of  the  sufiiciency  of  the  medicine  chest  in  all 
respects  rests  upon  them.  And  the  court  will  require  the 
fact  to  be  established  by  the  testimony  of  disinterested  per- 
sons, and  not  exclusively  to  depend  upon  parties,  who  have 
trafficked  for  the  supply  at  a  low  fixed  rate,  and  may  feel  a 
deep  interest  in  point  of  reputation  and  custom  to  gloss  over 
the  infirmities  of  the  transaction.  In  this  way  the  obvious 
policy  of  the  act  of  Congress  will  be  enforced,  and  the  mis- 
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chiefs  of  a  gross  departure  from  it  may  be  ia  aome  measure 
redressed. 

In  every  view,  which  the  Court  has  been  able  to  take  of 
the  point  now  under  consideration,  the  respondents  have 
failed  to  establish,  that  they  were  not  originally  liable  for  the 
charges  of  sickness  claimed  by  the  libellant. 

But  it  is  insisted  in  the  last  place,  that  the  claim,  what- 
ever might  have  been  its  original  validity,  has  been  com- 
pletely adjusted  and  settled  by  the  parties.  And  a  receipt, 
given  by  the  libellant,  is  relied  on  as  satis&ctory  proof  of 
the  fact.  In  respect  to  instruments  of  this  nature,  however 
general  and  comprehensive  their  terms  may  be,  there  is  no 
pretence  to  say,  that  they  have  a  binding  and  conclusive  ef- 
fect The  most,  that  can  be  attributed  to  them,  is,  that  they 
afford  j^rimaybde  evidence  of  all,  that  they  purport  to  de- 
clare, and  that  they  are  to  stand,  until  overthrown  by  counter 
proof  from  the  other  party.  They  do  not  arrogate  the  high 
prerogatives  which  the  common  law  has  attributed  to  releases 
under  seal ;  and  even  these  may  be  set  aside  in  equity,  when 
surprise,  fraud,  mistake,  or  undue  influence  have  intervened 
to  the  material  injury  of  the  party.  It  need  hardly  be  sfud, 
that  courts  of  admiralty,  in  the  administration  of  their  duties, 
seek  to  follow  the  general  principles  of  justice,  rather  than 
technical  rules,  and  consequently  avail  themselves  more  of 
doctrines  founded  in  general  equity,  than  in  the  inflexible 
strictness  of  the  common  law.  They  have  not  the  rashness 
to  impute  blame  to  the  latter,  for  they  are  not  insensible  of 
its  excellence.  But  they  understand,  that  the  common  law 
does  not  affect  to  apply  remedies  to  all  cases  of  injustice  ; 
and  leaves  to  other  courts  the  full  right  to  pursue  a  more  en- 
larged equity  whenever  their  constitution  enables  them  to 
favor  and  support  it 

When  a  receipt  is  given  in  full  of  all  demands,  it  is  not  to 
be  taken  in  the  admiralty  as  conclusive.  It  is  open  to  expla- 
nation, and  upon  satisfisu^tory  evidence  may  be  restrained  in 
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its  operation.  Bat  the  natural  presumption  is  in  its  iavor, 
and  that  presumption  will  prevail,  until  it  is  displaced  by 
direct  proof  or  strong  circumstances.  Indeed  in  cases  of 
doubtful  or  conflicting  claims,  where  a  compromise  takes 
place,  and  receipts  are  given,  as  final  discharges  between  the 
parties,  upon  deliberate  consideration  and  in  good  faith, 
there  is  the  greatest  reason  to  uphold  these  instruments,  for 
they  tend  to  general  repose  and  security.  But  when  there 
has  been  no  such  compromise ;  when  there  has  been  an  en- 
tire mistake  of  right,  or  an  unobserved  comprehensiveness  id 
the  language,  reaching  beyond  the  matters  under  settlement, 
there  would  be  gross  injustice  in  refusing  the  injured  party 
an  equitable  relief. 

These  observations  apply  to  general  receipts.  But  when, 
as  in  the  present  case,  the  receipt  is  merely  annexed  to  the  foot 
of  an  account,  and  admits  the  payment  of  the  balance  only, 
it  is  to  be  viewed  merely  as  a  stated  account,  and  confined  id 
its  operation  to  the  items,  which  are  specified.  It  cannot 
by  any  ingenuity  be  made  to  reach  other  claims,  which  it 
neither  recognises  nor  repudiates.  Now  a  stated  account  is 
liable  to  be  impeached  ;  and  in  a  fit  case  the  party  is  admit- 
ted to  surcharge  and  falsify  it.  If  errors  and  mistakes  are 
apparent  on  the  face  of  it,  or  the  party  comes  with  a  strong 
case,  recenti  factOf  Courts  dealing  in  equities  are  in  the  con- 
stant habit  of  affording  relief.  And,  what  presses  with  more 
force  on  the  present  occasion,  there  are  situations  of  peca- 
liar  influence  and  confidence  between  the  parties,  in  which 
the  opening  of  settled  accounts  is  very  reluctantly  refused, 
and  very  easily  permitted.  But  it  is  not  necessary  to  exam- 
ine this  matter  very  minutely,  because,  in  the  case  before  the 
court,  there  is  no  settlement  of  any  claim,  except  that  of 
wages  and  an  inconsiderable  item  for  medicines.  The  other 
items  are  not  even  mentioned  in  the  account ;  and  it  is  signed 
with  an  express  exception  of  errors.  It  therefore  concludes 
nothing,  and  is  now  open  to  correction  as  to  the  itein  of 
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medicines,  for  which,  upon  the  principles  already  stated,  the 
libellant  is  not  liable.  As  a  receipt,  or  as  a  stated  account, 
it  presents  no  bar  whatsoever  to  the  controverted  claims ; 
and  if  a  final  settlement  of  these  claims  is  to  be  established 
upon  evidence  aliunde^  that  evidence  has  not  as  yet  been 
produced.  On  the  other  hand,  such  a  settlement  is  utterly 
denied  by  the  oath  of^  the  libellant,  and  that  oath  is  support- 
e'd  by  the  exception  of  errors  on  the  settled  account.  This 
point  of  defence  may  then  be  dismissed  without  fiirther 
comment,  as  sustained  neither  de  facto  nor  de  jure. 

.  The  material  points  presented  at  the  bar  having  been 
considered,  the  remaining  duty  of  the  Court  is  to  pronounce 
its  own  judgment ;  and  it  is,  that  the  decree  of  the  District 
Court  be  reversed,  and  that  the  sum  of  fifty-two  dollars  and 
sixty-two  cents,  together  with  the  costs  of  suit,  be  awarded  to 
the  libellant.  In  justice  to  the  District  Judge  it  is  proper 
to  remark,  that  the  case  stands  before  this  court  very  differ- 
ently in  point  of  evidence  from  that,  which  was  presented 

to  him. 

Decree  accordingly. 

NoTB..^Thi8  case  woald  have  appeared,  in  its  proper  order,  in  the 
next  volume  of  the  Reports,  but  the  importance  of  the  decision  to  a 
large  class  of  oar  citizens,  and  its  novelty,  seemed  to  require,  that  it 
should  not  be  withheld  from  the  public,  until  another  volume  might 
be  completed.  It  is  therefore  inserted  here  in  the  room  of  a  case  be- 
longing to  the  Rhode-Island  June  Term,  1823. 
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OF   THE   PRINCIPAL   MATTERS. 


ABANDONMENT. 

1.  A  master  of  a  ship  who  sells 
a  carffo  at  public  auction,  after  an 
abandonment  to  the  underwriters, 
and  buys  it  in  at  the  sale  to  pre-* 
vent  a  Joes,  does  not  become  own- 
er of  the  property  thereby,  so  an 
to  acquire  thereby  an  insurable  in- 
terest 

Barker  V.  Ins.  Co.       369 

ACTION. 

1.  In  Rhode  Island  an  action  of 
debt  for  an  escape  is  a  legal  reme- 
dy, that  action  oeing  incorporated 
into  their  laws  by  implication,  from 
the  adoption  of  the  English  laws. 

Steere  v.  Field.    486 

2.  A  mortgage  in  fee  conveys 
an  estate  at  law,  upon  which  a 
real  action  may  be  maintained. 
A  release  of  the  equity  of  redemp- 
tion does  not  operate  by  way  of 
merger  of  the  estate  conveyed  by 
the  •  mortgafi^e,  but  as  an  extin- 
guishment 0?  the  equity  of  redemp- 
tion. 

Dexter  v.  Harris.    531 

ADMINISTRATION. 

J.  The  administrator  upon  an 
estate,  when  the  personalty  is  con- 
cerned, is,  in  ordinary  cases,  a  ne- 
cessary party  to  a  bill  in  equity  con- 
cerning said  estate. 

West  0.  Randall.    181 

2.  Where  real  estate  of  an  in- 
testate was^ordered  by  the  legis- 
lature to  be  sold  by  a  person  ap- 
pointed by  the  legislature,  for  pay- 


ment of  his  debts,  the  general  ad- 
ministrator upon  the  estate  may  be 
a  purchaser  at  the  sale.  If  the 
sale  by  the  agent  be  fraudulent, 
yet  a  bona  JUk  purchaser  without 
notice  shall  hold  against  the  heirs 
of  the  deceased. 

Dexter  v.  Harris.    531 
See  IifsoLVEWCY.  2. 
Pleadizvo.  17. 

ADMIRALTY. 

1.  Whenever  property  is 
brought  into  a  court  of  admiralty, 
for  adjudication,  for  a  seizure  for 
a  forfeiture,  or  other  cause  cogni- 
zable there,  the  property  is,  in 
contemplation  of  law,  in  the  cus- 
todv  of  the  court,  and  cannot  be 
withdrawn  from  its  possession  but 
by  some  person,  who  shall  estab- 
lish a  title  to  receive  it. 

United  States  o.  La  Jeune  Eu- 
eenie.  409 

See  LfFORHER.    1. 

AGENT. 

1.  In  Trover  a  mere  demand 
and  refusal,  is  not  in  all  cases  evi- 
dence of  a  conversion.  Where 
the  demand  is  made  by  an  agent, 
and  the  refusal  is  for  defect  of 
authority  in  the  agent,  or  for  a 
refusal  to  show  his  authority,  it 
is  not  evidence  of  a  conversion, 
aliUr  when  there  is  no  request  to 
see  the  authority  and  the  refusal 
to  deliver  the  property  turns  on 
other  distinct  grounds. 

Watt  ».  Potter.    77 
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2.  If  property  is  pat  up  at 
auction  bv  a  master  of  a  ship  as 
agent  of  his  owners,  and  bid  in  by 
him  to  prevent  a  loss,  it  is  in 
contemplation  of  law  no  sale  of  the 
property. 

Barker  v.  Marine  Ins.  Co.    369 

3.  A  master  of  a  ship  cannot  be- 
come a  purchaser  at  a  sale  of  the 
m||erty,  which  is  sold  by  his  au- 
tiBlty  as  agent  of  the  owners. 

Barker  v.  Marine  Ins.  Co.    369 

4.  Where  real  estate  of  an  in- 
testate was  ordered  by  the  legis- 
lature to  be  sold  by  a  person  ap- 
pointed b^  the  legislature,  for  pay- 
ment of  his  debts,  the  general  ad- 
ministrator upon  the  estate  may 
be  a  purchaser  at  the  sale.  If  ihe 
sale  Dy  the  a^ent  be  fraudulent, 
yet  a  bonajiae  purchaser  without 
notice  shall  hold  against  the  heirs 
of  the  deceased. 

Dexter  o.  Harris.    531 

AGREEMENT. 

1 .  Where  an  agreement  is  made 
to  lend  money,  and  to  take  col- 
lateral security  on  property,  and 
by  a  mistake  a  power  of  attorney 
only  is  taken,  and  the  party  dies, 
equity  will  relieve  the  creditor,  and 
enforce  the  original  agreement 
against  the  administrators,  where 
the  estate  is  insolvent 

Hunt  V.  Ennifl.    344 

AMENDMENT. 

See  pLEAPfNo.    19. 

APPRAISEMENT. 

1.  An  extent  under  the  stat- 
ute of  Massachusetts  of  1784,  upon 
real  estate,  is  not  good  unless  it 
appear  by  the  return,  that  all  the 
appraisers  are  atoom;  nor  unless 
m  the  appraisers  concur  in  the  ap- 
praisement 

But  it  is  not  necessary  to  the 
validity  of  the  levy  as  between 
the  parties  and  their  privies,  that 
the  levy  should  be  recorded  with- 
in the  three  months  prescribed  by 
the  statute ;  nor,  that  a  certifi- 
cate of  the  appraisement   should 


be  made  and  signed  by  the  ap- 
praisers. It  is  sufficient,  that  the 
officer's  return  contains  all  the 
facts  necessary  to  make  the  levy 
valid. 

United  States  o.  Slade.   71 

3.  An  appraisement  regularly 
made  under  the.  act  of  18  April, 
1818,  ch.  74,  for  the  purpose  of 
ascertaining  the  value  of  goods 
subject  to  an  cuf  valorem  duty,  is 
conclusive  as  to  the  value  on 
which  the  duty  is  to  be  estimated, 
and  no  evidence  is  admissible  to 
prove,  that  the  adual  cost  or  vdue 
IS  different 

Tappan  v.  United  States.      393 

3.  The  act  of  18  April,  1S18, 
cb.  74,  for  the  purpose  of  ascer- 
taining the  value  of  goods  subject 
to  an  oJ  vcdorem  duty,  is  strictly 
constitutional.  But  it  has  not 
changed  the  basis  of  the  valoa- 
tion,  on  which  duties  are  ordina- 
rily to  be  estimated.  The  **  ac- 
tual cost"  is  still  the  true  basis; 
and  an  appraisement  under  the 
11th  section,  is  never  to  be  or- 
dered by  the  collector,  unless  he 
personally  suspects,  that  the  in- 
voice is  undervalued;  for  that 
section  applies  only  to  fraudulent 
invoice. 

Tappan  v.  United  Stotes.      393 

BANK. 

1.  The  mere  receipt  by  the 
officers  of  a  new  bank,  of  the  bills 
of  an  old  bank  of  the  same  value, 
and  paying  out  the  same  bills, 
does  not  make  the  new  bank  re- 
sponsible to  pay  all  the  bills  of  the 
old  bank. 

Bellows  V.  Hallowell  and 
Augusta  Bank.         31 

2.  Where  a  new  bank  was  in- 
corporated with  the  same  name 
as  an  old  bank,  whose  charter  was 
expiring,  the  new  bank  is  not  re- 
sponsible for  the  notes  of  the  old 
bank,  althou£rh  the  major  part  of 
the  stockholders  may  be  the  same 
in  each  bank. 

Bellows  V.  Hallowell  and 
Augusta  Bank.         31 
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See  CoRPORATio:«r.    1. 

BILL  IN  EQUITY. 
See  Equity.  7.  8.  11. 

BOND. 

1.  If  an  obligee  tear  off  the 
seal,  or  cancel  a  bond  in  conse- 
quence of  fraud  and  imposition 
practised  by  the  obligor,  he  may 
declare  on  such  mutilated  bond  as 
the  deed  of  the  part^,  and  set 
forth  the  special  facts  m  the  pro- 
fert    U.  States  v.  Spalding.      478 

2.  A  court  of  law  has  concur- 
rent jurisdiction  with  a  court  of 
equity,  to  sustain  a  suit  to  enforce 
a  bond,  cancelled  by  the  obligor 
in  consequence  of  fraud  practised 
by  the  obligor. 

United  ^ates  v.  Spalding.     478 

3.  Where  a  profert  is  made  of 
a  bond,  and  the  declaration  goes 
on  to  state  the  condition;  and  to 
assign  a  breach,  it  is  not  necessa- 
ry to  make  a  separate  profert  of 
the  condition,  for  the  whole  bond 
is  already  before  the  court 

United  States  v.  Spalding.     478 

4.  The  condition  of  a  bond 
among  other  things,  was,  that  the 
party  should  produce  the  certifi- 
cates and  other  proofs  required  by 
law,  of  the  landing  of  the  mer- 
chandise at  some  foreign  port,  &c. 
within  two  years,  &c. ;  held,  that 
a  breach,  ne^tiving  in  the  terms 
of  the  condltton,  the  production  of 
such  certificates  and  other  proofs, 
was  good. 

United  States  v.  Spalding.     478 
See  Escape.  4. 

CAPTURE. 

See  Itvsurance.  3. 

CERTIFICATE. 

See  Indictment.  1. 

CLAIM. 

See  Slave  Trade.  6. 

CHARTER. 

L  Whether  a  charter  be  a 
continuation  of  an  old  corporation, 


or  the  creation  of  a  aew  corpo- 
ration must  be  decided,  not  by 
the  persons  who  are  stockholders, 
but  by  the  legislative  intent  in 
the  act  of  incor|fi>ration.  The 
charter  granted  by  the  Massa- 
chusetts act  of  23  June  1812,  ch. 
47,  to  the  Hallowell  and  Augusta 
bank  is  not  a  continuation  of  the 
old  corporation  of  that  name. 

Bellows  V.  Hallowell  and 
Augusta  Bank.  31 

COASTING  TRADE. 
See  Revenue.  4. 

CONVERSION. 

1.  In  Trover,  a  mere  demand 
and  refusal  is  not  in  all  cases  evi- 
dence of  a  conversion.  Where 
the  demand  is  made  by  an  agent, 
and  the  refusal  is  for  defect  of 
authority  in  the  agent,  or  for  a 
refusal  to  show  his  authority,  it  is 
not  evidence  of  a  conversion,  ali- 
ter  where  there  is  no  request  to 
see  the  authority,  and  the  refusal 
to  deliver  the  property  turns  on 
other  distinct  grounds. 

Watt  r.  Potter.    77 

2.  Where  goods  are  landed  at 
any  intermediate  port  upon  the 
ground  of  necessity,  for  tlie  pur- 
pose of  being  re-exported  (they 
being  prohibited  by  law  from  im- 
portation) on  payment  of  duties, 
and  they  are  there  tortiously  con- 
verted, the  wrongdoer  has  no  right 
to  a  deduction  from  the  damages, 
of  the  amount  of  the  duties  which 
would  have  become  payable  on 
the  goods,  if  regularly  imported, 
but  the  rule  of  damages  is  the 
market  value  of  the  gw>d8  at  the 
time  of  the  conversion. 

Watt  V.  Potter.    77 

CONSTRUCTION. 

See  Promisbokt  Note.  1. 

CORPORATION. 

1.  Where  a  new  bank  was  in- 
corporated with  the  same  name 
as  an  old  bank,  whose  charter  was 
expiring,  the  new  bank  is  not  re- 
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sponsible  for  the  notes  of  the  old 
bank,  although  the  major  part  of 
the  stockholders  may  be  the  same 
in  each  bank. 

Bellows  o.  Hallowell^and 
Augusta  Bank.  31 

2.  Whether  a  charter  be  a  con- 
tinuation of  an  old  corporation, 
or  the  creation  of  a  new  corpora- 
tion, must  be  decided  not  by  the 
persons  who  are  stockholders,  but 
oy  the  legislative  intent  in  the 
act  of  incoiporation.  The  char- 
ter granted  by  the  Massachusetts 
act  of  23d  of  June,  1812,  ch.  47, 
to  the  Hallowell  and  Au^sta  bank, 
is  not  a  continuation  of  Uie  old-  cor- 
poration of  that  name. 

Bellows  V.  Hallowell  and 
Augusta  Bank.  31 

COSTS. 

1.  Custody  fees  will,  in  the  first 
instance,  be  paid  out  of  the  pro- 
ceeds in  court,  on  application  of 
the  party  entitled  to  theoL  But 
in  cases  of  condemnation  they  are 
chargeable  on  the  claimant,  as  a 
part  of  the  taxable  costs. 

The  Langdon  Cheves.      58 

COUNSEL  PEES. 
See  Patewt.  4. 

CREDITOR. 

See  Jurisdiction.  5. 

DAMAGES. 

See  Revenue.  3. 
Patent.  4, 

DEED. 

1.  By  the  registry  act  of  Rhode 
Island,  the  recording  of  the  deed 
is  necessaiy  to  pass  real  estate  as 
against  third  persons,  but  not  as 
between  the  original  parties  or 
their  heirs. 

West  V.  Randall.    181 

DEVIATION. 

See  Insurance.  1,  2,3. 

DEVISE. 
1.     A  devise  to  the   testator's 


wife,  until  his  son  P.  should  at- 
tain the  ae^  of  21  years,  and  qflor 
P.  shtndd  aUain  that  agty  that  he 
should  enter  into  possession,  &c. 
&c.  to  him,  his  hetrs  and  assignSt 
for  ever.  But  if  the  said  P.  skoidd 
dU  before  he  aUained  tke  age  of 
21,  or  without  lawful  issue,  then 
the  premises  to  descend  to  the 
testator's  heir  mail  in  fee  simple. 
P.  attained  21  years  of  age,  bat . 
died  without  ever  having  had  law- 
ful issue.  Held  that  P.  took  an 
immediate  vested  estate  in  fee  sim- 

Sle,  liable  to  be  defeated  by  his 
eath  before  21 ;  but  having  attain- 
ed that  age,  it  became  an  indefeasi- 
ble estate. 

Arnold  v.  Buffiim.    208 

DUTIES. 

See  Revenue.  1. 3.  5.  6. 

EQUITY. 

1.  It  is  a  general  rule  in  equity, 
that  all  persons  materially  inte- 
rested in  the  matter  of  the  bill, 
as  plaintiffs  or  defendants,  ought 
to  be  made  parties  to  it,  however 
numerous  they  may  be.  But  there 
are  exceptions  to  the  rule,  as 
where  the  other  party  is  without 
the  iurisdiction,  &.c.  &c.;  so  part 
of  a  crew  of  a  privateer,  suing 
for  prize  money.  So  creditors 
suing  in  behalf  of  all  creditors, 
&c.  &c.    West  V.  Randall.       181 

2.  The  administrator  upon  an 
estate,  when  tlie  personalty  is  con- 
cerned is,  in  ordinary  cases,  a  ne- 
cessary party  to  a  bill  in  equity  con- 
cerning said  estate. 

West  V.Randall.     181 

3.  It  seems  the  better  opinbn, 
that  an  heir  or  next  of  kin,  suing 
for  a  distributive  share  of  an  es- 
tate, cannot  maintain  his  bill  in 
equity,  without  making  the  other 
heirs  or  next  of  kin  parties,  or 
showing  them  to  be  without  the 
jurisdiction,  or  within  some  other 
exception.  But  the  rule  on  this 
subject  does  not  seem  to  be  inflexi- 
ble. 

West  V.Randall.    181 
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4.  A  bill  cannot  be  sustained 
in  equity,  which  is  multifarious 
and  embraces  distinct  matters,  af- 
fecting distinct  parties,  who  have 
no  common  interest  in  the  distinct 
matters. 

West  V.  Randall.    181 

5.  Effect  of  lapse  of  time  in 
equity.         West  v.  Randall.    181 

6.  Where  an  agreement  is 
made  to  lend  money,  and  to  take 
collateral  security  on  property, 
and  by  mistake  a  power  of  attor- 
ney only  is  taken,  and  the  partjr 

^  dies,  equity  will  relieve  the  credi- 
tor, and  enforce  the  original 
agreement  against  the  adminis- 
trators, where  the  estate  is  insol- 
vent Hunt  V.  Ennis.    244 

7.  The  Circuit  Court,  not- 
withstanding the  restrictive  clause 
in  the  judiciary  act  of  1789,  ch. 
20,  section  11,  has  jurisdiction  in 
a  suit  in  equity,  brought  by  a 
judgment  creditor  acrainst  his 
debtor  and  others,  (they  being 
citizens  of  different  states)  to  set 
aside  conveyances  made  in  fraud 
of  creditors,  although  the  ground 
of  the  judgment  was  a  negotiable 
chose  in  action,  on  which,  before 
judgment,  a  suit  could  not  have 
been  maintained  in  such  court 

Bean  v.  Smith.    252 

8.  Where  in  Rhode  Island  a 
juds^ment  debtor  had  conveyed  his 
real  estate  to  defraud  his  credi- 
tors, and  had  afterwards  been 
committed  to  gaol,  and  been  dis- 
charged from  imprisonment  on 
takinff  the  poor  debtor's  oath  un- 
der the  laws  of  that  state,  which 
could  only  be  obtained  by  a  per- 
son having  no  property  to  support 
himself  in  gaol,  or  to  pay  prison 
charges,  it  was  held,  that  a  Dili  in 
equity  lay  to  set  aside  the  frau- 
dulent conveyance,  and  to  charge 
the  real  estate  with  the  judgment 
debt,  notwithstanding,  that  by 
the  laws  of  that  state,  while  the 
debtor  was  alive  and  lived  within 
the  state,  such  real  estate  would 
not  be  directly  liable  to  be  taken 
in  execution.  lb. 


9. '  A  bill  in  equity  lies  in  the 
Circuit  Court  to  set  aside  con- 
veyances made  in  fraud  of  credi- 
tors, (the  parties  being  citizens 
of  dinerent  states)  for  there  is 
not,  in  the  proper  sense  of  the 
terms,  **a  plain,  adeauate,  and 
complete  remedy "  at  law,  within 
the  meaning  of  the  16th  section  of 
the  judiciftry  act  of  1789,  ch.  20, 
which  is  merely  affirmative  of  the 
general  doctrines  of  courts  of  equi- 
ty. Bean  v.  Smith.    252 

10.  Notwithstanding  a  judg- 
ment, the  Court  will,  where  the 
judgment  creditor  asks  relief 
against  a  fraudulent  conveyance, 
look  into  the  original  considera- 
tion, and  give  the  creditor  only, 
what  on  the  whole  appears  due  to 
him.  Bean  v.  smith.      252 

11.  A  court  of  equity  may  al- 
low an  amendment  of  a  bill  after 
deciding  against  the  bill,  and  allow- 
ing a  demurrer  on  argument 

Hunt  V.  Rousmaniere.    342 

12.  If  a  party  takes  a  security 
for  money,  which  is  merely  person- 
al, instead  of  taking  a  mortgage  on 
property,  under  a  mistake  of  law, 
by  all  parties,  that  the  former  was 
as  safe  as  the  latter,  a  court  of  equi- 
ty will  not  relieve  the  party,  who 
took  such  security,  and  substitute 
for  it  a  lien  or  mortgage  on  the 
proper^. 

Hunt  V.  Rousmaniere.    342 

13.  A  court  of  equity  has 
jurisdiction  to  entertain  a  suit 
upon  the  application  of  heirs  at 
law  to  set  aside  a  deed  of  land 
obtained  from  their  ancestor  bv 
undue  influences,  he  being  so  weak 
in  mind  and  body  as  to  be  open 
to  such  influence,  although  he  be 
not  absolutely  insane.  And  the 
like  doctrine  prevails,  where  one 
of  the  heirs  at  law  has,  with  the 
consent  of  the  others,  taken  such 
a  deed  upon  an  airan^ement,  that 
the  same  shall  be  considered  as  a 
trust  for  the  maintenance  of  the 
father,  and  after  his  death,  for  the 
benefit  of  all  his  heirs. 

Harding  v.  Wheaton.    378 
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Under  circmnstances  such  a 
conveyance  may  be  allowed  to 
stand  security  foractaal  advances 
and  charges,  and  be  set  aside  as 
to  all  other  purposes  on  account 
of  imposition. 

Harding  v.  Wbeaton.    378 


EQUITY   OP    REDEMPTION. 
See  MoRTeAOE.  1. 


ESTATE. 

See  Devise. 


ESCAPE. 

1.  At  common  law  it  is  not  an 
escape  in  a  gaoler  to  allow  prison- 
ers confined  for  debt  the  liberty  of 
all  the  apartments  within  the  gaol 
walls,  for  confinement  within  the 
walls  is  salva  et  arda  custodia. 

Ouere.  Whether  it  be  an  escape 
to  allow  such  prisoners  the  liberty 
of  the  prison  limits  ? 

Steere  v.  Field.    486 

2,  It  is  an  escape  in  the  gaoler 
to  make  prisoner  for  debt  a  turnkey, 
and  to  entrust  him  with  the  keys  of 
the  oater  doors,  as  well  as  inner 
doors,  at  all  times  by  night  and  by 
day. 

Steere  v.  Field.  486 
3*  If  the  gaoler  be  committed 
to  his  own  gaol,  on  execution  by 
the  sheriff,  and  no  new  keeper  is 
appointed,  it  is  an  escape  of  the 
gaoler,  for  which  the  sheriff  is  ac- 
<;ountable ;  but  it  is  not  an  escape 
of  the  other  prisoners j  if  they  are  in 
fact  kept  in  custody  under  the  gaol- 
el's  authority  or  his  agents. 

Steere  v.  Field.    486 

4.  In  Rhode  Island,  the  doctrine 
as  to  escapes  is  that  of  the  common 
law,  and  the  statutes  giving  the  lib- 
ert]^  of  the  limits  to  prisonen,  on 
giving  bonds  not  to  escape,  &c. 
have  not  altered  the  common  law. 

Steere  v.  Field.    486 

5.  In  Rhode  Island  an  action 
of  debt  for  an  escape  is  a  legal 


remed;^,  that  action  being  incorpo- 
rated into  their  laws  by  implica- 
tion, from  the  adoption  of  the  En- 
glish laws. 

Steere  V.  Field.   486 

EVIDENCE. 

1.  A  co-heir  or  co-next  of  kin, 
is  not  a  competent  witness  for  the 
plaintiff^  in  a  suit  brought  for  an  ac- 
count of  a  trust  fund,  created  for  the 
benefit  of  all  the  heirs,  or  next  of 
kin. 

West  V.  Randall    181 

2.  An  appraisement  regulailv 
made  under  tiie  act  of  18th  April, 
1818,  ch.  74,  for  the  purpose  of 
ascertaining  the  value  of  goods 
subject  to  hn  ad  valorem  duty,  is 
conclusive  as  to  the  value  on 
which  the  duty  is  to  be  estimated, 
and  no  evidence  is  admissible  to 
prove,  that  the  adtud  coH  or  tabu 
is  different 

Tappan  v.  United  States.    398 

3.  If  a  forei^  claimant  of  a 
vessel,  seized  for  being  engaged 
in  the  slave  trade,  sets  up  a  title 
derived  from  American  owners,  he 
must  give  affirmative  evidence,  that 
the  case  has  no  admixture  of  Amer- 
ican property. 

united 'states  v.  La  Jeane  En- 
genie.  409 

4.  The  lawfulness  or  tmlawfiil- 
ness  of  the  mode  by  which  evi- 
dence is  obtained,  does  not  affect 
its  admissibility  in  a  court  of  law. 

United  States  v.  La  Jeune  Eu- 
genie. 409 

5.  If  the  instrument  supposed 
to  be  forced  is  destroyed  or  sup- 
pressed by  the  prisoner,  the  tenor 
may  be  proved  by  jMirol  evidence; 
the  next  best  evidence  is  the 
rule ;  therefore  if  there  be  a  coot 
which  can  be  sworn  to,  that  is  the 
next  best  evidence. 

United  States  p.  Britton.    464 

6.  A  check  drawn  in  Philadel- 
phia or  Boston,  in  favor  of  the 
prisoner,  who  was  then  in  Philt- 
delf^ia,  and  who  produces  the 
check  altered  in  Boston,  if  there 
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be  no  evidence,  that  it  was  alter- 
ed elsewhere,  it  is  prima  fctcie 
evidence,  that  it  was  altered  in 
Massachusetts,  that  being  the  first 
state  where  it  is  known  to  be  al- 
tered.      U.  States  V.  Britten.    464 

7.  A  receipt  in  full  of  all  de- 
mands is  open  to  inquiry  and  ex- 
planation. A  settled  acconnt  for 
wages,  &c.  is  not  conclusive ;  but 
it  may  be  surcharged  and  falsified. 

The  onti«  prohandi  in  respect  to 
the  sufficiency  of  the  medicine 
chest  lies  on  the  owner. 

Harden  v.  Gordon.    541 

EXECUTION. 

See  EijuiTT,  8. 

EXTENT. 

1.  An  extent  under  the  statute 
of  Massachusetts  of  1784,  upon  real 
estate  is  not  good  unless  it  appear 
by  the  return,  that  all  the  ap- 
praisers are  8U}om;  nor  unless  aU 
the  appraisers  concur  in  the  ap- 
praisement 

But  it  .is  not  necessary  to  the 
validity  of  the  lev^  as  between 
the  parties  and  their  privies,  that 
the  levy  should  be  recorded  with- 
in the  three  months  prescribed  by 
the  statute;  nor  that  a  certificate 
of  the  appraisement  should  be 
made  and  signed  by  the  apprai- 
sers. It  is  sufficient,  that  the  of- 
ficer's return  contains  all  the  facts 
necessary  to  make  the  levy  valid. 
United  States  v.  Slade.    71 

FORFEITURE. 

See  Revenue,  2. 

FORGERY. 

1.  Forgeries  under  the  laws  of 
the  United  States,  must  be  tried  in 
the  District,  where  the  crime  is 
committed. 

United  Stetes  v.  Britton.     464 
See  Evidence,  5,  6. 

FRAUD. 

1.    If  goods  are  ordered  by  the 
vendee,  who  is  then  insolvent,  but 
I  no  device  or  fraud  to  deceive 


the  vendor,  ond  afterwards  and  be- 
fore the  assignment  of  the  goods, 
the  vendee  dies,  and  his  estate  is 
represented  insolvent,  and  the 
goods  are  afterwards  sent  by  the 
vendor  without  knowledge  of  the 
fiicts,  and  arrive  and  are  taken 
possession  of  by  the  administrators 
of  the  vendee,  the  ven^r  cannot 
reclaim  the  property  or  its  pro- 
ceeds upon  the  ground  of  the  in- 
solvency. 

Qii«re,  how  it  would  be,  if  there 
was  a  fraudulent  represtetation  of 
solvency,  or  a  fraudulent  suppres- 
sion of  insolvency. 

Conyers  v.  Ennis.  296 
2.  If  an  obligee  tear  off  the  seal, 
or  cancel  a  bond  in  consequence 
of  fraud  and  imposition  practised 
by  the  obligor,  he  may  declare  on 
such  mutilated  bond  as  the  deed 
of  the  party. 

United  States  v.  Spalding.    478 
See  Fraudulent  Convey- 
ance, 7,  8,  9. 

FRAUDULENT  CONVEY- 
ANCE. 

1.  The  Circuit  Court,  notwith- 
standing the  restrictive  clause  in 
the  juoiciary  act  of  1789,  ch.  20, 
sec,  ]],  has  jurisdiction  in  a  suit 
in  equity  brought  by  a  judgment 
creditor  against  his  debtor  and 
others,  (they  being  citizens  of  dif- 
ferent states)  to  set  aside  convey- 
ances made  in  fraud  of  creditors, 
although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in 
action,  on  which,  before  judgment, 
a  suit  could  not  have  been  main- 
tained in  such  court 

Bean  V.  Smith.    253 

2.  Where  in  Rhode  Island  a 
judgment  debtor  had  conveyed  his 
real  estate  to  defraud  his  credi- 
tors, and  had  afterwards  been  com- 
mitted to  ^1,  and  been  discharg- 
ed from  imprisonment  on  taking 
the  poor  debtors*  oath  under  the 
laws  of  that  state,  which  could  on- 
ly be  obtained  by  a  person  having 
no  property  to  support  himself  in 
gaol,  or  to  pay  prison  charges,  it 
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was  held,  that  a  bill  in  equity  lay 
to  set  aside*  the  fraudulent  con- 
veyance, and  to  charge  the  real 
estate  with  the  judgment  debt, 
notwithstanding  that  by  the  laws 
of  that  state,  while  the  debtor  was 
alive  and  lived  within  that  state, 
such  real  estate  would  not  be  di- 
rectly liable  to  be  taken  in  execu- 
tion. Bean  v.  Smith.    252 

3.  Where  a  conveyance  has  been 
made  with  the  meditated  intent 
to  defraud  creditors,  it  shall  not 
be  permitted  to  stand  as  security 
in  the  hands  of  the  grantee  for  ad- 
vances made  on  account  of  such 
conveyance  to  the  grantor. 

Bean  o.  Smith.    252 

4.  A  bonajide  purchaser  with- 
out notice  from  a  grantee,  to 
whom  property  has  been  convey- 
ed to  defraud  creditors,  is  entitled 
to  hold  the  same  against  the  cre- 
ditors of  the  grantor. 

Bean  v.  Smith.    252 

5.  A  bill  in  equity  lies  in  the 
Circuit  Court  to  set  aside  convey- 
ances made  in  fraud  of  creditors, 
(the  parties  being  citizens  of  dif- 
ferent states)  for  there  is  not,  in 
the  proper  sense  of  the  term,  "  a 
plain,  adequate  and  complete  re- 
medy" at  law,  within  tlie  mean- 
ing of  the  16th  section  of  the  judi- 
ciary act  of  1789,  ch.  20,  which  is 
merely  affirmative  of  tlie  general 
doctrines  of  courts  of  equity. 

Bean  V.Smith.    252 

6.  Notwithstanding  a  judgment, 
the  Court  will,  where  the  jud|^- 
ment  creditor  asks  relief  against 
a  fraudulent  conveyance,  look  into 
the  original  consideration,  and  give 
tlie  creditor  only,  what  on  the 
whole  appears  due  to  him. 

Bean  v.  Smith    252 

7.  A  court  of  equity  has  juris- 
diction to  entertain  a  suit  upon  the 
application  of  heirs  at  law  to  set 
aside  a  deed  of  land  obtained  from 
their  ancestor  by  undue  influences, 
he  being  so  weak  in  mind  and  body 
as  to  be  open  to  such  influence, 
although  he  be  not  absolutely  in- 
sane.   And  the  like  doctrine  pre- 


vails, where  one  of  the  heirs  at 
law  has,  with  the  consent  of  the 
others,  taken  such  a  deed  upon  an 
arrangement  that  the  same  shall 
be  considered  as  a  trust  for  the 
maintenance  of  the  father,  and  af- 
ter his  death  for  the  benefit  of  all 
his  heirs. 

Under  circumstances  such  a  con- 
veyance may  be  allowed  to  stand 
security  for  actual  advances  and 
charges,  and  be  set  aside  as  to  all 
other  persons  on  account  of  im- 
position. 

Hardin?  V.  Wheaton.    378 

8.  A  bona  fide  purchaser  for  a 
valuable  consideration,  without 
notice  of  any  fraud  in  the  grant  to 
his  vendor,  shall  hold  the  estate 
agraiust  the  original  grantor  and 
his  heirs. 

Dexter  v.  Harris.    531 

8.  Where  real  estate  of  an  in- 
testate was  ordered  by  the  legisla- 
ture to  be  sold  by  a  person  ap- 
pointed by  the  legislature,  for 
payment  of  his  debts,  the  general 
administrator  upon  the  estate  may 
be  a  purchaser  at  tlie  sale.  If  the 
sale  by  the  agent  be  fraudulent, 
yet  a  bona  fide  purchaser  without 
notice  shall  nold  against  the  heirs 
of  the  deceased. 

Dexter  v.  Harris.    531 

GAOL. 

See  Escape,  1, 2, 3,  4. 

GAOLER. 

See  Escape,  1, 2,  3. 

HEIRS. 

1.  It  seems  the  better  opinion, 
that  one  heir  or  next  of  kin,  suing 
for  a  distributive  share  of  an  estate, 
cannot  maintain  his  bill  in  equity, 
witliout  making  the  other  heirs  or 
next  of  kin  parties,  or  showing 
them  to  be  without  the  jurisdic- 
tion, or  within  some  other  excep- 
tion. But  the  rule  on  this  sub- 
ject does  not  seem  to  be  inflexible. 

West  V.  Randall.    181 

2.  A  co-next  of  kin,  is  not  a 
competent  witness   for  the  plain- 
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tiff,  in  a  suit  bioaght  for  an 
account  of  a  trust  fund,  created 
for  the  benefit  of  all  the  heirs,  or 
next  of  kin. 

West  V.  Randall.    181 

3.  A  court  of  equity  has  juris- 
diction to  entertain  a  suit  upon  the 
application  of  heirs  at  law  to  set 
aside  a  deed  of  land  obtained  from 
their  ancestors  by  undue  influ- 
ences, he  being  so  weak  in  mind 
and  body  as  to  be  open  to  such  in- 
fluence, although  he  be  not  abso- 
lutely insane.  And  the  like  doc- 
trine prevails  where  one  of  the 
heirs  at  law  has,  with  the  consent 
of  the  others  taken  such  a  deed  up- 
on an  arrangement  that  the  same 
shall  be  considered  as  a  trust  for 
the  maintenance  of  the  father,  and 
afler  his  death  for  the  benefit  of 
all  his  heirs. 

Under  circumstances  such  a  con- 
veyance may  be  allowed  to  stand 
security  for  actual  advances  and 
charges,  and  be  set  aside  as  to  all 
other  purposes  on  account  of  im- 
position. 

Harding  v.  Wheaton.    378 

INDICTMENT. 

1.  An  indictment  for  perjury 
cannot  be  sustained  on  the  7th  and 
8th  sections  of  the  act  of  the  29th 
of  July,  1813,  ch.  34,  granting  a 
bounty  to  vessels  engaged  in  the 
fisheries,  unless  the  certificate  re- 
quired by  the  7th  section  be  sworn 
to  by  the  tame  person  (whether 
owner  of  the  vessel,  or  his  agent 
or  representative)  who  9i^  the 
certificate.  If  the  owner  signs  the 
certificate  and  the  agent  swears  to 
it,  the  case  is  not  within  the  sta- 
tute. 

United  States  v.  Eendrick.    69 

2.  If  under  the  act  of  the  20th 
of  April,  1818,  ch.  86,  sections  2 
and  3,  the  offence  of  causing  a  ves- 
sel to  sail  from  a  port  of  the 
United  States,  with  an  intent 
to  engage  in  the  slave  trade, 
be  alleged  in  the  indictment  to 
be  on  a  day  now  Uul  past,  and  on 
divers  days  and  Hmes  before  and 


since  that  day,  the  allegation  is 
sufficient;  for  the  words,  now  last 
past,  mean  last  past  before  the 
caption  of  the  indictmeut,  and  the 
words,  on  divers  days  and  limes, 
may  be  rejected  as  surplusage,  if 
the  offence  be  but  a  single  onence. 
United  States  v.  La  Coste.    129 

3.  It  is  not  necessary  in  an 
indictment  under  the  act  of  20th 
of  April,  1818,  ch.  86,  sections  Q 
and  3,  for  the  offence  of  causing  a 
vessel  to  sail  from  a  port  in  the 
United  States  with  an  intent  to 
engage  in  the  slave  trade,  to  al- 
lege that  the  negroes,  &.c.  were 
to  be  transported  to  the  United 
States,  or  their  territories,  or  that 
they  were  free  and  not  bound  to 
service,  or  that  the  defendant  was 
a  citizen  or  resident  within  the 
United  States,  or  that  the  offence 
was  committed  on  board  an  Amer- 
ican vessel.  It  is  sufficient  if  the 
indictment  follow  in  these  re- 
spects, the  lan^age  of  the  statute, 
and  itf  as  certain. 

One  of  the  phrases  used  in  the 
statute,  being  *^  persons  of  co^ 
lor^  it  is  sufficient  in  the  indict- 
ment to  use  the  same  words,  with- 
out more  definite  specification  of 
the  meaning  of  the  words. 

It  is  sufficient  in  the  indictment 
for  such  offence,  to  allege  that  the 
defendant,  '*as  master,  for  some 
other  person,  the  name  whereof 
being  to  the  jurors  yet  unknoum'*^ 
did  cause  the  vessel  to  sail,  &c.  &.c. 
United  States  v.  I^  Coste.    129 

4.  It  is  not  necessary  on  an  in- 
dictment on  the  slave  trade  act  of 
20tii  of  April,  1818,  ch.  86,  sec- 
tions 2  and  3,  to  aver,  that  the  de- 
fendant knotoingly  committed  ^e 
offence. 

United  States  v.  Smith.    143 

5.  In  an  indictment  founded  on 
the  Slave  Trade  act  of  20th  of 
April,  1818,  ch.  86,  sec.  2  and  3, 
for  causing  a  vessel  to  sail  from  a 
port  of  the  United  States,  to  be 
employed  in  the  trade,  it  is  suffi- 
cient if  the  indictment  alleges  that 
the  offence   was  committed  after 
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t'he  passing  of  tlie  act,  at  some 
time  between  certain  specified 
days,  though  no  day  in  certain,  on 
which  it  was  committed,  is  speci- 
fied. 

United  States  o.  Smith.     143 

6.  A  conclusion  of  an  indict- 
ment founded  on  a  statute,  "  con- 
trary to  the  true  intent  and  mean- 
ing of  the  act  of  the  Congress  of 
the  United  States,  in  such  case 
made  and  provided,^'  is  good,  and 
is  equivalent  to  a  conclusion  **a- 
gainst  the  form  of  the  statute  in 
such  case  made  and  provided." 

United  States  v.  Smith.    143 

7.  In  an  indictment  on  the  7th 
and  9th  sections  of  the  act  grant- 
ing a  bounty  to  vessels  employed  in 
the  cod  fisheries  (act  of  29th  July, 
1813,  ch.  34,)  for  making  a  false 
declaration,  the  indictment  having 
stated  the  purport  of  the  written 
paper  to  be,  that  the  vessel  was  of 
the  burthen  of  14  tons  45-95ths  of 
a  ton,  whereas  the  paper  produced, 
stated  it  to  be  14  tons  and  50-95ths 
of  a  ton,  the  variance  was  held 
fatal 

United  States  v.  Lakeman.    229 

8.  In  an  indictment  for  forgery, 
it  is  in  general  necessary  to  set 
forth  the  tenor  of  the  instrument ; 
and  it  must  be  proved  as  it  is  set 
forth. 

United  States  v.  Britton.    464 

INDO^SER. 

See  Promissory  Note,  3. 

INFORMER. 

1.  In  an  admiralty  seizure 
cause,,  the  Court  cannot  award  a 
proportion  of  the  proceeds  of  the 
property  condemned  to  Informers, 
unless  the  case  be  within  some 
statute  provision.  But  it  will  al- 
low compensation  for  expenses  in- 
curred in  securing  ond  preserving 
the  property. 
Ex  Parte  Cahoone  and  Slocum.  85 

INSOLVENCY. 

1.  The  right  of  a  vendor  in 
cases  of  insolvency  to  stop  goods 


for  non-payment  of  the  pur- 
chase money,  is  confined  to  cas^ 
where  the  goods  are  still  in  trann- 
tu  to  the  vendee. 

Conyers  v.  Ennis.    236 

2.  If  goods  ar6  ordered  by  the 
vendee  who  is  then  insolvent  bat 
uses  no  device  or  fraud  to  deceive 
the  vendor,  and  afterwards  and  be- 
fore the  assignment  of  the  goods, 
tlie  vendee  dies,  and  his  estate  is 
represented  insolvent,  and  the 
goods  are  afterwards  sent  by  the 
vendor  without  knowledge  of  the 
facts,  and  arrive  and  are  taken 
possession  of  by  the  administra- 
tors of  the  vendee,  the  vendor 
cannot  reclaim  the  property  or  its 
proceeds,  upon  the  ground  of  tbe 
insolvency. 

Qtcere,  now  it  would  be,  if  there 
was  a  fraudulent  representation  of 
solvency,  or  a  fraudulent  suppres- 
sion of  insolvency. 

Conyers  v.  Ennis.    236 

INSURANCE, 

1.  A  vessel  armed  as  a  letter  of 
marque,  and  insured  as  such,  has 
no  right  to  cruise  at  large  for 
prizes,  but  she  may  chase  and  cap- 
ture hostile  vessels  coming  in 
sight,  in  the  course  of  her  voyage, 
without  its  being  a  deviation ;  and 
there  is  no  difference  in  the  law  if 
the  vessel  be  not  described  in  the 
policy  as  a  letter  of  marque,  pro- 
vided that  fact  be  made  knowa  to 
the  underwriter  before  underwrit- 
ing the  policy. 

Haven  v.  Holland.    230 

2.  Every  vessel,  whether  armed 
or  not,  has  a  right  of  self-defence 
against  hostile  attacks;  and  the 
master  has  a  large  discretion  on 
this  subject  He  is  not  bound  to 
attempt  an  escape  in  the  first  in- 
stance, and  only  to  repel  an  at- 
tack when  made.  He  is  on  the 
other  hand,  at  liberty  to  lay  to,  or 
attack  the  enemy  ship,  or  chase 
her,  if  he  deems  that  the  best 
means  of  self-defence,  and  not 
wait  until  a  direct  attack  is  made 
on  his  own  vessel,  for  self-defence 
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may  be  then  fruitless,  by  bis  being 
crippled. 

Haven  v.  Holland.    230 

3.  If  a  vessel  capture  an  bostile 
vessel  in  self-defence  she  has  a 
consequent  right  to  take  posses- 
sion and  man  out  the  prize,  for  she 
bas  a  right  to  make  her  victory 
effectual,  and  it  will  be  no  devia- 
tion, if  thereby  her  own  crew  be 
not  injuriously  weakened. 

Haven  v.  Holland.    230 

4.  The  salvage  paid  to  seamen 
in  cases  of  shipwreck,  is  a  charge 
on  the  property  saved,  and  to  be 
borne  by  the  underwriters,  if  the 
ship  is  abandoned  to  them. 

Two  Catherines.  319 
|f>.  A  master  of  a  ship  who  sells 
a  carao  at  public  auction,  after  an 
abandonment  to  the  underwriters, 
and  buys  it  in  at  the  sale  to  pre- 
vent a  loss,  does  not  become  own- 
er of  the  property  thereby,  so  as 
to  acquire  thereby  an  insurable 
interest. 

Barker  v.  Marine  Ins.  Co.    369 

INTEREST. 

1.  Treasury  notes  are  on  their 
lace  payable  in  one  year  with  in- 
terest up  to  the  day  when  due,  but 
if  not  then  paid  by  the  govern- 
ment the  interest  does  not  stop; 
but  continues  until  paid,  and  may 
be  required  by  the  holder  in  the 
same  manner  as  interest  might  be 
claimed  on  a  private  contract  of 
a  like  nature. 

Thomdike  v.  United  States.    1 

ISSUE. 

See  PLEADiifG,  2. 

JUDGMENT. 

1 .  Not  w  ithstanding  a  judgment, 
the  court  will,  where  the  judgment 
creditor  asks  relief  against  a 
fraudulent  conveyance,  look  into 
the  original  consideration,  and  give 
the  creditor  only,  what  on  the 
whole  appears  due  to  him. 

Bean  v.  Smith.    252 
See  JuRisDicnoN,  5. 


JURISDICTION. 

1.  The  purchase  of  lands  by  tlie 
United  States,  for  public  purposes, 
within  the  territorial  limits  of  a 
State,  does  not  of  itstlf  oust  the  ju- 
risdiction or  sovereignty  of  such 
State  over  such  lands,  so  purchas- 
ed. 

United  States  v.  Cornell.     60 

2.  Exclusive  jurisdiction  is  tlie 
necessary  attendant  upon  exclu- 
sive Ufirialaium, 

United  States  t.  Cornell.    60 

3.  The  Constitution  of  the  Unit- 
ed States  declares  that  Congress 
shall  have  power  to  exercise  "er- 
dtmve  legislation"  in  all  ^^ cases 
whatsoever^  over  all  places  pur- 
chased by  the  consent  of  the  legis- 
lature  of  the  Statt  in  which  the 
same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock- 
yards, and  otlier  needful  buildings. 
When,  therefore,  a  purchase  of 
land  for  any  of  these  purposes  is 
made  by  the  National  Govern- 
ment, and  the  State  Legislature 
has  given  its  consent  to  the  pur- 
chase, the  land  so  purchased,  by  the 
very  terms  uf  the  Constitution, 
ipso  facio,  falls  within  the  exclu- 
sive legislation  of  Congress,  and  the 
State  jurisdiction  is  completely 
ousted. 

United  States  v.  Cornell.    60 

4.  The  Constitution  of  the 
United  States  declares  that  Con- 
gress shall  have  power  to  exercise 
*^  exclusive  legislation  in  all  cases 
whatsoever^  over  all  places  purcha- 
sed by  the  consent  of  the  Legisla- 
ture of  a  State  in  which  the  same 
shall  be,  for  the  erection  of  Forts, 
&c.  Held  that  the  right  of  exclu- 
sive legislation  carries  with  it  the 
right  of  exclusive  jurisdiction ; 
and  where  a  murder  is  committed 
within  a  fort  so  purchased,  with 
the  consent  of  a  State  Legislature, 
the  Circuit  Court  has  jurisdiction 
over  the  offence  under  the  act  of 
1790,  ch.  9,  sections,  3  and  7,  al- 
though in  the  cession  the  state  re- 
served a  right  to  execute  the  civil 
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and  criminal  procooaoa  issuioff  un- 
der State  authority  in  sucii  places. 
United  States  v.  Cornell.    60 

5.  The  Circuit  Court,  notwith- 
standing the  restrictive  clause  in 
the  judiciary  act  of  1789,  ch.  20, 
section  11,  has  jurisdiction  in  a 
suit  in  equity  brought  by  a  judg- 
ment creditor  against  his  debtor 
and  others,  (they  being  citizens  of 
different  states)  to  set  aside  con- 
veyances made  in  fraud  of  credi- 
tors, although  the  ground  of  the 
judgment  was  a  negotiable  chose 
in  action,  on  which,  before  judg- 
ment, a  suit  could  not  have  been 
maintained  in  such  court 

Bean  v.  Smith.    253 

6.  Forgeries  under  the  laws  of 
the^  United  States  must  be  tried  in 
the  District  where  the  crime  is 
committed. 

United  States  v.  Britton.    464 

7.  The  Circuit  Court  of  the 
United  States  has  jurisdiction  in 
a  case  between  citizens  of  different 
states  to  sustain  a  petition  for 
partition,  according  to  the  sta- 
tutes of  Massachusetts  for  par- 
tition of  lands  among  tenanta  in 
common.  * 

Ex  parte  Biddle.    472 

8.  A  court  of  law  has  concurrent 
jurisdiction  with  a  court  of  equity, 
to  sustain  a  suit  to  enforce  a  bond 
cancelled  by  the  obligee  in  conse- 
quence of  fraudv  practised  by  the 
oblifiror. 

United  States  v.  Spalding.    478 

LAW  OP  NATIONS. 

1.  A  riffht  of  seizure  may  exist 
on  the  high  seas,  independently  of 
any  right  of  search.    U.  States  v. 

La  Jeune  Eugenie.    409 

2.  The  African  slave  trade,  ab- 
stractly considered,  is  inconsis- 
tent with  the  law  of  nations ;  and 
a  claim  founded  upon  it,  may  be 
repelled  in  any  court,  where  it  is 
asserted,  unless  the  trade  be  le- 
galized by  the  nation  to  which  the 
claimant   belongs.     U.    States  v. 

La  Jeune  Eugenie.    409 


LETTER  OF  MARQUE. 
See  IifsumAifCE,  J. 

LEVY. 

See  Extent. 

UEN. 

1.  Seamen's  wages  on  an  illegtl 
voyage  are  no  lien  on  the  vessel. 

The  Langdon  Cheves.    58 

2.  Where  a  service  is  made,  and 
the  vessel  delivered  on  bail,  the 
Ken  of  the  seamen  on  the  vesael 
is  not  discharged ;  the  owner  takes 
her  cum  onert,  Jb,    58 

3.  The  wages,  if  paid  by  the 
owner,  are  no  longer  a  lien  on  the 
vessel;  and  in  no  case  of  a  de-- 
livenf  on  6at/,  are  they  a  cha 
on  the  proceeds  brought  iil 
court  after  condemnation. 

A.    58 
MAUCE. 

1.  The  le^l  meaning  of  ma/tcc 
aforethought,  m  cases  of  homicide, 
is  not  confined  to  homicide  com- 
mitted in  cold  blood,  with  settled 
design  and  premeditation,  but  ex- 
tends to  all  cases  of  homicide, 
however  sudden  the  occasioo, 
where  the  act  is  done  with  such 
cruel  circumstances  as  are  the  or- 
dinary symptoms  of  a  wicked,  de- 
praved, and  malignant  spirit  As 
where  the  punishment  inflicted  by 
a  party,  even  upon  provocation, 
is  outrageous  in  ita  nature  or  con- 
tinuance, and  beyond  all  propor- 
tion to  the  offence,  so  that  it  is  ra- 
ther to  be  attributed  to  diabolical 
malignity  and  brutality  than  hu- 
man infirmity.  And  much  in  these 
cases  depends  upon  the  instru- 
ment employed  whether  danger- 
ous to  life  or  not 

United  States  v.  Cornell.    91 

MASTER. 

] .  A  master  of  a  ship  loaded  on 
freight,  and  having  no  consignment 
of  the  cargo,  has  no  right  to  pledge 
or  sell  any  part  of  the  cargo  at  an 
intermediate  port,  short  of  the 
port  of  destination,  except  for  ne- 
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ceimiy  repairs  and  expenses  to 
enable  him  to  perform  the  voyage. 
If  he  break  up  the  voyage  at  an 
intennediate  point  he  has  ne  au- 
thority to  sell  anv  part  of  the  car- 
go to  pay  for  aavances  to  him  to 
repair  tte  ship  for  a  new  voyage, 
or  to  pay  seamen's  wages. 

Watt  V.  Potter.    77 

2.  If  property  is  put  up  at 
auction  by  a  master  or  a  ship  as 
agrent  of  his  owners,  and  bid  in  by 
him  to  prevent  a  loss,  it  is  in 
contemplation  of  law  no  sale  of 
the  property. 

Barker  v.  Maripe  Ins.  Co.    369 

8.    A  master  of  a  ship  cannot  be- 
come a  purchaser  at  a  sale  of  the 
pij^perty,  which  is  sold  by  his  au- 
thority as  agent  of  the  owners. 
Barker  v.  Marine  Ins.  Ca     969 

4.  A  master  of  a  ship  who  sells 
a  cargo  at  public  auction,  after  an 
abanoonment  to  the  underwriters, 
and  buvs  it  in  at  the  sale  to  pre- 
vent a  loss,  does  not  become  own- 
er of  the  propertv  thereby,  so  as 
to  acquire  thereby  an  insurable 
interest 

Barker  v.  Marine  Ins.  Ca    969 

MISTAKE.  * 

L  If  a  partv  takes  a  security 
jfor  money,  which  is  merely  person- 
al, instead  of  taking  a  mortgage  on 
property,  under  a  mistake  of  law, 
oy  all  parties,  that  the  former 
was  as  safe  as  the  latter,  a  Court 
of  equity  will  not  relieve  the  par- 
ly, who  took  such  security,  and 
mibstitnte  for  it  a  lien  or  mortgage 
on  the  property. 

Hunt  V.  Rousmaniere.    943 

MORTGAGE. 

1.  A  mortgage  in  fee  conveys 
an  estate  at  law,  upon  which  a 
real  action  may  be  mabtained. 
A  rdease  of  the  equity  of  redemp- 
tion does  not  operate  by  wav  of 
merger  of  the  estate  conveyed  by 
the  mortgage,  but  as  an  extin- 
guishment of  the  equity  of  re- 
aemption. 

Dexter  v*  Harris.    591 


See  Mistake. 

PVBCBASX,  4. 6. 

NEXT  OP  KIN. 
See  Heib,  1. 2. 

NOTICR 

1.  A  purchaser  has  not  by  law 
constructive  notice  of  all  mat- 
ters of  record,  but  only  of  such 
as  the  title  deeds  of  the  estate  re- 
fer to,  or  put  him  upon  inquiry  for. 
Dexter  v.  Harris.  591 
See  P&oMissoaT  Note,  9. 

OBLIGOR. 

See  Bonn,  1. 

OBLIGEE. 

See  Bond,  1. 

OWNER. 

1.  A  master  of  a  ship  who  sells 
a  carffo  at  public  auction,  after  an 
abandonment  to  the  underwriters, 
and  buvs  it  in  at  the  sale  to  pre- 
vent a.loss,  does  not  become  own- 
er of  the  property  thereby,  so  as 
to  acquire  thereby  an  insurable 
interest 

Barker  v.  Marine  Ins.  C6.    969 

PARTIES. 

1.  It  is  a  general  role  in  equity, 
that  all  persons  materially  inter- 
ested in  the  matter  of  the  biU,. 
as  plaintiflb  or  defendants,  ought 
to  be  made  parties  to  it,  however 
numerous  they  may  be.  But  there 
are  exceptions  to  the  nile,  as 
where  the  other  party  is  without 
the  jurisdiction,  &c.  &c. ;  s»  ])art 
of  a  crew  of  a  privateer,  suing 
for  prize  money.  S»  creditors 
suinff  in  behalf  of  all  creditors, 
&c.  &c.       West  V.  Randall.    181 

2.  The  administrator  upon  an 
estate,  when  the  personalty  is 
concerned,  is,  in  ordinary  cases,  a 
necessary  party  to  a  bill  in  equity 
concerning  said  estate. 

West  V.  Randall.    181 
PATENT. 

9.    An  inventor  cannot  under  the 
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Patent  Act  of  the  United  States, 
have  two  aubsistinff  valid  patents 
at  the  same  time  Syr  the  same  in- 
vention. The  first  patent,  while 
it  remains  in  full  force  and  unre- 
pealed, is  an  estoppel  to  any  sob- 
sequent  patent  by  the  same  per- 
son for  the  same  invention,  and  the 
time  of  his  exclusive  right  begins 
to  run  from  that  period. 
Odiome  v,  Amesbury 

Nail  Factory.    38 

2.  MHiere  a  patent  is  for  several 
improvements  in  a  machine,  and 
each  improvement  is  summed  up 
in  the  patent  as  the  invention  of 
the  patentee,  he  is  bound  by  his 
summary,  and  if  any  one  of  the 
improvements  is  proved  not  to  be 
new,  his  patent  is  void. 

Moody  v.Fiske.    113 

3.  MHiere  several  improvements 
in  a  machine  are  distinctly  claimed 
in  a  patent,  an  action  lies  for  the 
piracy  of  any  of  the  improvements, 
although  the  defendant  have  not 
used  Uie  whole  of  the  improve- 
ments. 

Moodjr  V.  Fiske.    119 

4.  A  jury  may  if  they  see  fit  in 
a  cas^for  infringing  a  patent  give 
the  plaintiff  as  part  of  his  '*  actual 
damage "  such  expenses  for  coun- 
sel fees,  &.C.  as  have  been  neces- 
sarily incurred  in  vindicating  the 
plaintiff's  right  by  a  suit,  and 
which  are  not  taxable  in  the  bill  of 
costs. 

Boston  Manufacturing  Compa- 
ny V.  Fiske.         119 

PERJURY. 

See  IiTDicTMEirr,  I. 

PARTITION. 

See  Jurisdiction,  7. 

PLEADING. 

1.  Where  the  issue  in  the  Dis- 
trict Court  is  nvl  tiel  reeord,  and 
the  Court  below  adjudge  that  the 
Plaintiff  has  not  produced  the  re- 
cord, there  can  be  no  reversal  of 
that  judgment,  unless  the ,  record, 
if  any  is  produced,  is  contained  in 


the  record  brought  up  on  tiie  writ 
of  Error  to  the  Circuit  Court 

United  Sutes  v.  Cook.    22 

2.  The  issue  of  md  Hd  noord 
is  an  issue  of  fiict,  and  as  such  no 
writ  of  Error  lies  from  the  judg- 
ment of  the  District  Court  on  that 
fiust  to  the  Circuit  Court  under  the 
judiciary  act  of  24th  Sept  1789, 
ch.  20,  section  22. 

United  States  9.  Cook.    22 

3.  Where  a  special  verdict  is 
imperfect  by  reason  of  ambiguity 
or  uncertainty  so  that  the  Uooit 
cannot  say  for  which  party  judg- 
ment ought  to  be  given,  a  tentre  at 
novo  ought  to  be  awarded,  atUer^ 
where  the  Plaintiff  has  only  stated 
a  defective  title  or  case. 

Bellows  V.  Hallowell  and  Au- 
gusta Bank  31 

C  If  under  the  act  of  20th 
of  April,  1818,  ch.  86,  sections  2 
and  3,  the  offence  of  causing  a  ves- 
sel to  sail  from  a  port  of  the  United 
States,  with  an  intent  to  engase 
in  the  slave  trade,  be  alleged  in  the 
indictment  to  be  on  a  day  now 
laat  pad^  and  on  diven  dmfB  and 
times  before  and  nnce  Uud  Joy,  the 
alleffation  is  sufiKcfent;  for  the 
words,  now  laH  pasty  mean  last  past 
before  the  caption  of  the  inoict- 
ment,  and  the  words,  on  dkers  days 
and  times,  may  be  rejected  as  sur- 
plusage, if  the  offence  be  bm  a 
single  offence. 

United  Stetes  v.  La  Cbste.    129 

5.  It  is  not  necessary  in  an 
indictment  under  the  act  of  20th 
of  April,  1818,  ch.  86,  sections  3 
and  3,  for  the  offence  of  causing  a 
vessel  to  sail  from  a  port  in  Uie 
United  States  with  an  intent  to 
engage  in  the  slave  trade,  to  iJ- 
lege  that  the  negroes,  &.c.  were 
to  be  transported  to  the  United 
States,  or  their  territories,  or  that 
they  were  free  and  not  bound  to 
service,  or  that  the  defendant  was 
a  citizen  or  resident  within  the 
United  States,  or  that  the  offence 
was  committed  on  board  an  Ame- 
rican vesseL  It  is  sufficient  if  the 
indictment   follow    in    these    le- 
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specCs,  the  lan^raage  of  the  statute, 
and  is  as  certain. 

One  of  the  phrases  used  in  the 
statate,  heing,  ^^pergons  of  co- 
lor/* it  is  sufficient  in  the  indict- 
ment to  use  the  same  words,  widi- 
out  more  definite  specification  of 
the  meaning  of  the  words. 

It  is  sufficient  in  the  indictment 
for  such  offence,  to  allege  that  the 
defendant,  "as  master,  for  some 
other  person,  the  name  whereof 
being  to  the  jurors  yet  unknown  " 
did  cause  the  vessel  to  sail,  &c.  &c 

United  States  v.  La  Coste.     129 

6.  It  is  not  necessary  on  an  in- 
dictment on  the  slave  trade  act  of 
20th  of  April,  1818,  ch.  86,  sec- 
tions 2  and  3^  to  aver,  that  the  de- 
fendant knowingly  committed  the 
offence.  ~ 

United  States  v.  Smith.        143 

7.  In  an  indictment  founded  on 
the  Slave  Trade  act  of  20th  of 
April,  1818,  ch.  86,  sections  2  and  3, 
for  causing  a  vessel  to  sail  from  a 
port  of  the  United  States,  to  be 
employed  in  the  trade,  it  is  suffi- 
cient if  the  indictment  alleges  that 
the  offence  was  committed  after 
the  passing  of  the  act,  al  »ome 
time  between  certain  specified 
days,  though  no  day  in  certain,  on 
which  it  was  committed,  is  speci- 
fied. 

United  States  9.  Smith.        143 

8.  A  conclusion  of  an  indict- 
ment founded  on  a  statute,  "  con- 
trary to  the  true  intent  and  mean- 
ing of  the  act  of  the  Congress  of 
the  United  States,  in  such  case 
made  and  provided,"  is  good,  and 
is  equivalent  to  a  conclusion  "  a- 
gainst  the  form  of  the  statute  in 
such  Case  made  and  provided." 

United  States  v.  Smith.        143 

9.  A  plea  of  the  statute  of  limi- 
tations of  the  state  where  a  con- 
tract is  made,  is  no  bar  to  a  suit 
brought  in  a  foreign  tribunal  to 
enforce  that  contract  But  a  plea 
of  the  statute  of  limitations  of  the 
state,  where  the  suit  is  brought,  is 
a  good  bar.    Principles  of  the  lex 

fori  discussed  and  examined. 
Le  Roy  v.  Crowninshield.      151 


10.  It  is  a  general  rule  in  equi- 
ty that  all  persons'materiallv  inter- 
ested in  the  matter  of  the  bill, 
as  plaintiffs  or  defendants,  ought 
to  be  made  parties  to  it,  however 
numerous  they  may  be.  But  there 
are  exceptions  to  the  rule,  as 
where  the  other  partv  is  without 
the  jurisdiction,  &c.  &c.;  so  part 
of  a  crew  of-  a  privateer,  suing 
for  pri'ice  monev.  So  creditors 
suing  in  behalf  of  all  creditors,  &c 
&c.  West  V.  Randall        181 

11.  The  administrator  upon  an 
estate,  when  the  personalty  is 
concerned,  is,  in  ordinary  cases,  a 
necessary  party  to  a  bill  in  equity 
concerning  said  estate. 

West  V.  Randall.  181 

12.  It  seems  the  better  opinion, 
that  an  heir  or  next  of  kin,  suing 
for  a  distributive  share  of  an  es- 
tate, cannot  maintain  his  bill  in 
equity,  without  making  the  other 
heirs  or  next  of  kin  parties,  or 
showing  them  to  be  without  the 
jurisdiction,  or  within  some  other 
exception.  But  the  rule  on  this 
subject  does  not  seem  to  be  in- 
flexible.      West  V.  Randall.    181 

13.  A  bill  cannot  be  sustained 
in  equity,  which  is  multifarious 
and  embraces  distinct  matters,  af- 
fecting distinct  parties,  who  have 
no  common  interest  in  the  distinct 
matters. 

West  9.  Randall.  181 

14.  Effect  of  lapse  of  time  in 
equity.        West  v.  Randall.     181 

15.  In  an  indictment  on  the  7th 
and  9th  sections  of  the  act  grant- 
ing a  bounty  to  vessels  employed  in 
the  cod  fisheries  (act  of  29th  of  July, 
1813,  ch.  34,)  for  making  a  false 
declaration,  ue  indictment  having 
stated  the  purport  of  the  written 
paper  to  be,  that  tiie  vessel  was  of 
the  burthen  of  14  tons  45-95ths  of  a 
ton,  whereas  the  paper  produced, 
stated  it  to  be  14  tons  and  50-95thB 
of  a  ton,  the  variance  was  held 
iataL 

United  States  v.  Lakeman.     229 

16.  A  general  plea  of  pUne  ad* 
namgbrcmt  may  be  good,  where  all 
the  property  of  the  intestate  has 
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been  exhausted  in  a  regular  course 
of  administration.  But  if  exhaust- 
ed  in  paving  debts,  without  no- 

'    I  of  a  de 

_  that 
pleaded. 


tice  of  a  debt  having  a  legal  prior- 
it/,  that  ftct  should  be  specially 


United  States  v.  Hoar.       311 

17.  Neither  the  general  statute 
of  limitations,  nor  the  statute  of 
limitations  of  Massachusetts,  as  to 
executors  and  administrators,  binds 
the  United  States,  in  a  suit  in  the 
Circuit  Court;  and,  of  course,  nei- 
ther can  be  pleaded  in  bar  of  such 
suit 

United  States  v.  Hoar.       811 

18.  In  what  cases  a  special  plea 
of  fime  adminittravii  is  necessaiy 
at  the  common  law,  or  under  Mas- 
sachusetts statutes. 

United  States  v.  Hoar.       311 

19.  A  court  of  equity  may  al- 
low an  amendment  of  a  bill  after 
deciding  against  the  bill,  and  allow- 
ing a  demurrer  on  argument 

Hunt  V.  Rousmaniere.        343 

20.  In  an  indictment  for  forgery, 
it  is  in  general  necessary  to  set 
forth  the  tenor  of  the  instrument; 
and  it  must  be  proved  as  it  is  set 
forth. 

United  States  o.  Britton.     464 

21.  It  seems,  that  if  an  instru- 
ment supposed  to  be  forged  be 
destroyed  or  suppressed  Cy  the 
prisoifer,  that  fact  being  stated  in 
the  indictment,  will  be  a  sufficient 
excuse  for  not  setting  forth  the 
tenor,     U.  Sutes  v.  Bntton.     464 

22.  If  an  obligee  tear  off  the 
seal,  or  cancel  a  bond  in  conse- 
quence   of   fraud   and   imposition 

Sracttsed  by  the  obligor,  he  may 
eclare  on  such  mutilated  bond  as 
the  deed  of  the  party,  and  set 
forth  the  special  facts  m  the  pro- 
fert    U.  Sutes  v.  Spalding.      478 

23.  Where  a  profert  is  made  of 
a  bond,  and  the  declaration  ffoes 
on  to  state  the  condition;  and  to 
assign  a  breach,  it  is  not  necessa- 
rv  to  make  a  separate  nrofert  of 
tne  condition,  for  the  whole  bond  is 
already  before  the  court 

United  States  v.  Spalding.     478 


24.  The  condition  of  a  bond 
among  other  things,  was,  that  the 
party  should  produce  the  certifi- 
cates and  other  proofs  required  by 
law,  of  the  landing  of  the  mer- 
chandise at  some  foreign  port,  &c. 
within  two  years,  &c.;  held,  that 
a  breach,  negativing  in  the  tenns 
of  the  condition,  the  production  of 
such  certificates  and  other  prooft, 
was  good. 

United  SUtes  v.  Spalding.     478 

PLEDGE. 

1.  A  master  of  a  ship  loaded  on 
fireight  and  having  no  consignment 
of  the  cargo,  has  no  right  to  pledge 
or  sell  any  part  of  the  cargo  at  an 
Intermediate  port,  short  of  the 
port  of  destination,  except  for  oe- 
ceasary  repairs  and  expenses  to 
enable  him  to  perform  the  voyage. 
If  he  break  up  the  voyage  at  an 
intermediate  port  he  has  no  autho- 
rity to  sell  any  part  of  the  cargo 
to  pay  for  advances  to  him  to  re- 
pair the  ship  for  a  new  voyage,  or 
to  pay  seamen's  wages. 

Watt  V.  Potter.  77 

POUCY. 

See  iHsuKAircs,  h 

POWER  OF  ATTORNEY, 

1.  A  power  of  attorney  given  as 
collateral  security  for  a  debt  is 
irrevocable  by  the  grantor;  but  it 
dies  with  the  grantee.  It  is  not 
in  the  sense  of  the  law  a  power 
coupled  with  an  interest. 

Hunt  V.  Ennis.  244 

2.  A  naked  power,  which  ex- 
pires with  the  death  of  the  party 
creating  it,  is  such  as  requires  the 
power  to  be  executed  in  the  name 
and  as  the  act  of  the  granior,  and 
not  of  the  grantee.  As  a  power  of 
attorney  to  execute  an  instrument, 
or  to  do  other  acts  in  the  name  of 
the  grantor* 

Hunt  V.  Ennis.  244 

3.  A  power  coupled  with  an  in- 
terest does  not  expire  with  the 
death  of  the  person  creating  it 

Hunt  V.  Ennis.  244 
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4.  Where  an  agreement  is  made 
to  lend  money,  and  to  take  colla- 
teral security  or  property,  and  by 
mistake  a  power  of  attorney  only^ 
is  taken,  and  the  party  dies,  equi- 
ty will  relieve  the  creditor,  and 
enforce  the  original  agreement 
against  the  administrators,  where 
the  estate  is  insolvent 

Hunt  V.  Ennis.  244 

PROFERT. 

See  Bond,  1,  3. 

PRIZE. 

See  IirsTTRAZVcx,  3. 

PROMISSORY  NOTE. 

1.  In  a  note  given  for  the  pay- 
ment of  a  sum  of  money  in  specuEe 
wHdes,  at  ^^fadory  wius*  the 
terms  ^fadory  prices"  are  to  be 
construed  the  prices  at  which  such 

S>ods  are  sold  at  factories,  unless 
ere  be  proof  of  a  different  tech- 
nical sense  universally  established 
by  the  custom  of  trade. 

Whipple  V,  Levitt      89 

2.  A  promise  by  an  indorser  to 
pay  a  note,  afler  being  discharged, 
by  neglect  of  due  notice,  is  not 
binding,  unless  made  with  a  know- 
lege  of  all  the  material  facts. 

Martin  v.  Winslow.        241 

3.  In  a  suit  by  an  indorsee  against 
an  indorser  of  a  note  payable  on 
demand,  the  plaintiff  must  show 
that  the  demand  was  made  within 
a  reasonable  time  on  the  maker 
for  payment,  otherwise  the  in- 
dorser is  discharged.  A  delay  for 
teven  montiis  to  demand  payment, 
unaccompanied  by  any  circum- 
stances accounting  for  such  delay, 
is  an  unreasonable  delay. 

Martin  v,  Winslow.         241 

PRISONER. 
See  Escape. 

PURCHASER. 

1.  A  honaJuU  purchaser  with- 
out notice  from  a  grantee,  to  whom 
property  has  been  conveyed  to  de- 
frand  creditors  is  entitled  to  hold 


the  same  against  the  creditors  of 
the  grantor. 

Bean  v.  Smith.  253 

2.  A  master  of  a  ship  who  sells 
a  cargo  at  public  auction,  after  an 
abandonment  to  the  underwriters, 
and  buys  it  in  at  the  sale  to  pre- 
vent a  loss,  does  not  become  owner 
of  the  property  thereby,  so  as  to 
ac<iuire  thereby  an  insurable  in- 
terest     / 

Barker  I;.  Marine  Ins.  Co.       369 

3.  A  bbna  Jide  purchaser  for  a 
valuable  consideration,  without  no- 
tice of  any  fraud  in  the  grant  to 
his  vendor,  shall  hold  the  estate 
against  the  original  grantor  and 
his  heirs. 

Deitter  o.  Hatris.  531 

4.  Where  real  estate  of  an  in- 
testate was  ordered  by  the  legis- 
lature to  be  sold  bv  a  peraon  ap- 
pointed by  the  legislature,  for  pay- 
ment of  his  debts,  the  general 
adminstrator  upon  the  estate  may 
be  a  purchaser  at  the  rale.  ST 
the  sale  by  the  agent  be  fraudu- 
lent, yet  a  bona  Jide  purchaser 
without  notice  shall  hold  against 
the  heirs  of  the  deceased. 

Dexter  o.  Harris.  531 

5.  A  purchaser  has  not  by  law 
constructive  notice  of  all  matters 
of  record,  but  only  of  such  as  Uie 
title  deeds  of  the  estate  refer  to, 
or  put  him  upon  inooiry  for. 

Dexter  v.  Harris.  "^1 

6.  A  release  to  a  purchaser  at  a 
marshal's  sale  by  the  judgment 
debtor,  who  holds  the  estate  under 
two  titles,  one  by  mortgage,  and 
the  other  by  a  distinct  convey- 
ance, conveys  both  titles  to  the 
purchaser. 

Dexter  r.  Harris.  531 

REAL  ACTION. 
See  Action,  2,- 

RECORD. 

See  Pleading,  1. 

RELEASE. 

'  See  PuRCHASRR,  6. 
Mortgage,  1. 
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RETURN. 

See  Appiuibebcznt,  1. 

REVENUE. 

1.  Treasury  notes  issued  under 
the  act  of  Congress  of  1814,  ch.  77, 
and  ch.  699,  being  by  their  terms 
receivable  in  pavment  of  duties, 
taxes,  and  land  debts,  due  to  the 
United  States,  for  the  principal  and 
interest  due  thereon,  are  a  good 
tender  and  may  be  pleaded  as  such 
to  such  debts. 

Thomdike  in  error  v.  United 
SUtes.  1 

3.  The  66th  section  of  the  Re- 
venue act  of  1799,  ch.  128,  by  the 
terms  **adual  ocwf,"  means  the 
true  and  real  price  paid  for  the 
goods  in  case  of  a  bona  Jide  sale, 
and  the  forfeiture  is  not  inflicted 
by  that  section  when  the  goods 
are  invoiced  according  to  such 
price,  or  a  real  bona  fide  sale,  al- 
though the  purchase  be  below  the 
ordinary  market  price.  But  the 
terms  "actual  coH^  do  not  apply 
to  the  case  of  a  voluntary  gift  or 
convevance,  when  the  substantial 
consideration  is  not  money  or  its 
equivalent  estimated  at  a  money 
price.  Nor  do  they  appljr  to  a 
case  where  the  consideration  is 
partly  money,  and  partly  love  and 
affection. 

United  States  in  Error  v,  16  Pack- 
ages of  Goods.  48 
dL  Where  goods  are  landed  at 
any  intermediate  port  upon  the 
ground  of  necessity,  for  the  pur- 
pose of  being  re-exported,  (Uiey 
being  prohibited  by  law  from  im- 
portation,) on  payment  of  duties, 
and  they  are  there  tortiously  con- 
verted, the  wronff-doer  has  no  right 
to  a  deduction  m>m  'the  damag>es, 
of  the  amount  of  the  duties  which 
would  have  become  payable  on  the 
goods  if  regularly  imported,  but 
3ie  rule  of  damages  is  the  market 
value  of  the  goods  at  the  time  of  the 
conversion. . 

Watt  ».  Potter.  77 

4.  The  54th  section  of  the  Reve- 
nue colledtion  act  of  1799,  ch.  128, 
respecting  the  breaking  of  locks 


and  fastenings  put  on  vessels  by 
Inspectors,  applies  to  vessels  in  the 
coasting  trade  as  well  as  vessels 
coming  from  foreign  ports. 
United  States  v.  Tristram  Man- 
tor.  123 

5.  An  appraisement  regularly 
made  under  tne  act  of  18th  ApiiJ, 
1818,  ch.  74,  for  the  purpose  of 
ascertaining  the  value  of  goods 
subject  to  an  ad  valorem  duty,  is 
conclusive  as  to  the  value  on  which 
the  duty  is  to  be  estimated,  and 
no  evidence  is  admissible  to  prove, 
that  the  adual  eoH  or  value  is 
different. 

Tappan  v.  United  SUtea.     393 

6.  The  act  of  18th  April,  1818, 
ch.  74,  for  the  purpose  of  ascer- 
taining the  value  of  goods  subject 
to  an  ad  valorem  duty,  is  strictly 
constitutional.  But  it  has  not 
changed  the  basis  of  the  valuation, 
on  which  duties  are  ordinarily  to 
be  estimated.  The  **  adual  cosf 
is  still  the  true  basis;  and  an  ap- 
inraisement  under  the  11th  sec- 
tion, is  never  to  be  ordered  by  the 
collector,  unless  be  personally  sus- 
pects, that  the  invoice  is  under- 
valued, for  that  section  applies  only 
to  fraudulent  invoices. 

Tappan  v.  United  States.     393 

SALE. 

See  Master,  2, 3, 4. 

SALVAGE. 

1.  The  salvage  paid  to  seamen 
in  cases  of  shipwreck,  is  a  charge 
on  the  property  saved,  and  to  be 
borne  by  the  underwriters,  if  tlie 
ship  is  abandoned  to  them. 

Two  Catherines.  319 

See  Seamen,  3. 

SEAMEN. 

1.  Seamen's  wages  on  an  illegal 
voyage  are  no  lien  on  the  vessel. 
The  Langdon  Cheeves.         58 

3.  Where  a  seizure  is  made, 
and  the  vessel  delivered  on  bail,  the 
lien  of  the  seamen  on  the  vessel  is 
not  discharged;  the  owner  takes 
her  ctim  onere. 

The  Langdon  Cheeves.        58 
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3.  The  wagps,  if  paid  by  the 
owner,  are  no  longer  a  Uen  on  the 
vessel ;  and  in  no  case  of  a  delivenf 
on  hixUf  are  they  a  chai|re  on  the 
proceeds  brought  into  Q)urt  after 
condemnation. 

The  Langdon  Cheeves.        58 

4.  The  contract  of  the  seamen 
is  not  dissolved  by  shipwreck; 
bat  they  are  bound  to  labor  to 
preserve  the  wreck  of  ship  and 
cargo ;  and  if  they  leave  the  ship 
without  endeavoring  to  save  them, 
they  desert  their  duty,  and  may 
forfeit  wages  antecedently  due. 

Two  Catherines.  319 

5.  A  ship  sailed  on  a  voyage 
from  Newport  to  Gibraltar,  and 
there  landed  her  cargo  and  went 
in  ballast  to  Ivica,  for  a  cargo  of 
salt,  and  after  taking  it  on  board, 
proceeded  on  her  homeward  voy- 
age for  Providence,  and  was  wreck- 
ed on  an  Island  in  Narraganset 
Bay,  and  the  careo  totally  lost, 
but  the  ship's  tackle,  &.c.  were 
saved.  Held,  1.  That  the  seamen 
were  entitled  to  wa^s  up  to  the 
arrival  of  the  ship  m  Ivica,  and 
half  the  time  she  stayed  there. 
2.  That  they  were  not  entitled  to 
their  wages  for  the  homeward 
voyage,  because  no  freight  was 
earned.  3.  But  that  the  seamen 
were  entitled  to  salvage  for  saving 
the  materials  of  the  ship,  and, 
under  the  circumstances,  a  salvage 
was  allowed  equal  to  the  amount 
of  their  wages  for  the  homeward 
voyage.        Two  Catherines.     319 


6.7rhe  expenses  of  curinjgf  a 
sick  seaman  in  the  course  oi  the 
voyage  is  a  charge  on  the  ship  by 
the  maritime  law;  and  in  this 
charge  are  included  not  only  medi- 
cine and  medical  advice,  but  nnra- 
ing,  diet,  and  lodging,  if  the  seaman 
be  carried  ashore. 

Harden  v.  Gordon.  541 

7.  The  act  of  Congress  for  the 
regulation  of  seamen,  &c.  has  not 
changed  the  maritime  law,  except 
so  far  as  respects  medicines  and 
medical  advice,  when  there  is  a 
proper  medicine  chest  and  medical 


directions  on  board  the  vesseL  The 
charges  of  nursing  and  lodging  are 
not  ^ected  b^  the  act 

Harden  v,  Gordon.  541 

8.  The  Court  of  Admiralty  has 
jurisdiction  to  enforce  the  payment 
of  charges  for  the  nursing  and 
lodging  of  seamen  by  a  libel,  for 
they  are  in  the  nature  of  additional 
wages  during  sickness. 

Harden  v.  Gordon.  541 

9.  A  stipulation,  that  the  sea- 
men shall  pay  for  medical  advice 
and  medicines,  without  any  condi- 
tion,  that  there  shall  be  a  suitable 
medicine  chest,  &.c.  is  void,  as 
contrary  to  the  policy  of  the  act  of 
Congress. 

Harden  v.  Gordon.  541 

10.  It  seems,  that  no  stipulation 
contrary  to  the  maritime  law  to 
the  injury  of  seamen  will  be  allow- 
ed to  stand,  unless  an  adequate 
additional  compensation  be  given  to 
them.        Harden  v.  Gordon.     541 

11.  A  receipt  in  full  of  all  de- 
mands is  open  to  inquiry  and  ex- 
planation. A  settled  account  for 
wages,  &c.  is  not  conclusive;  but 
it  may  be  surcharged  and  falsiOed. 

The  onus  probcmdi  in  respect  to 
the  sufficiency  of  the  medicine 
chest  lies  on  the  owner. 

Harden  v.  Gordon.  541 

SEAMEN'S  WAGES. 
See  Seahen. 

SEARCH. 

See  Seizure,  3. 

SECURITY. 

1.  If  a  party  takes  a  security 
ibr  money,  which  is  merely  person- 
al, instead  of  taking  a  mortgage 
on  property,  under  a  mistake  of 
law,  by  all  parties,  that  the  fur^ 
mer  was  as  safe  as  the  latter,  a 
court  of  equity  will  not  relieve  the 
party,  who  took  such  security,  and 
substitute  for  it  a  {ten  or  mortgage 
on  the  proper^. 

Hunt  V.  Rousmaniere.        342 
See   Power  op  Attornet, 
1,4. 
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SEIZURE. 

1.  If  a  foreiffn  claimant  of  a  ves- 
sel, seized  for  being  engaged  in  the 
slave  trade,  sets  up  a  title  derived 
from  American  owners,  he  most 
give  affirmative  evidence,  that  the 
case  has  no  admixture  of  American 
property.  United  States  v.  La 

Jeane  Eugenie.        409 

2.  Whenever  property  is 
brought  into  a  court  or  admiralty , 
for  adjudication,  for  a  seizure  for 
a  forfeiture,  or  other  cause  cogni- 
zable there,  the  property  is,  in 
contemplation  of  law,  in  the  cus- 
tody 01  the  court,  and  cannot  be 
withdrawn  from  its  possession  but 
by  some  person,  who  shall  establish 
a  title  to  receive  it 

U.  States  r.  La  Jeune  Eu- 
genie. 409 

3.  A  right  of  seizure  may  exist 
on  the  high  seas,  independently  of 
any  right  of  search. 

lb.         409 

SHERIFF. 

See  EscAPS,  3. 

SLAVE  TRADE. 

1.  The  offence  of  sailing  from 
a  port  with  an  intent  to  engage  in 
Uie  slave  trade,  is  not  committed 
unless  the  vessel  sails  out  of  the 
port,  under  the  act  of  20th  April, 
1818,  ch.  86,  sections  2  and  a 

United  (States  v.  La  Coste.     129 

2.  If  under  the  act  of  20th  of 
April,  1818,  ch.  8f),  sections  2  and 
3,  the  offence  of  causing  a  vessel 
to  sail  from  a  port  of  the  United 
States,  with  an  intent  to  engage  in 
the  slave  trade,  be  alleged  in  the 
indictment  to  be  on  a  day  now 
last  paat^  and  on  dwera  days  and 
tiTMS  b^ore  and  since  that  day^  the 
allegation  is  sufficient;  for  the 
words,  now  last  past,  mean  last 
past  before  the  caption  of  the  in- 
dictment, and  the  words,  on  divers 
days  and  times,  may  be  rejected  as 
surplusage,  if  the  offence  be  but  a 
single  offence. 

United  States  9.  La  Coste.     129 

3.  It  is  not  necessary  in  an  in- 


dictment under  the  act  of  20th  of 
April,  1818,  ch.  86,  sections  2  and 
3,  for  the  offence  of  causing  a  ves- 
sel to  sail  from  a  port  in  the  Uni- 
ted States  with  an  intent  to  en- 
Sige  in  the  slave  trade,  to  allege, 
at  the  negroes,  &c.  were  to  oe 
transported  to  the  United  States, 
or  their  territories,  or  that  they 
were  free,  and  not  bound  to  ser- 
vice, or  that  the  defendant  was 
a  citizen  or  resident  within  the 
United  States,  or  that  the  offence 
was  committed  on  board  an  Amer- 
ican vessel.  It  is  sufficient  if  the 
indictment  follow  in  these  re- 
spects, the  lan^age  of  the  statute, 
and  is  as  certain. 

One  of  the  phrases  used  in  the 
statute,  being,  *^  persons  of  eokr^ 
it  la  sufficient  in  the  indictment  to 
use  the  same  words,  without  more 
definite  specification  of  the  meaning 
of  the  words. 

It  is  sufficient  in  the  indictment 
for  such  offence,  to  allege  that  the 
defendant,  ^*as  master,  for  some 
other  person,  the  name  whereof 
being  to  the  jurors  yet  unknown,* 
did  cause  the  vessel  to  sail,  die.  &c. 

United  States  v.  La  Coste.     129 

4.  It  is  not  necessaiy  on  an  in- 
dictment on  the  slave  trade  act  of 
20th  of  April,  1818,  ch.  86,  sec- 
tions 2  and  3,  to  aver,  that  the  de- 
fendant knowingly  committed  the 


United  States  v.  Smith.      143 

5.  In  an  indictment  founded  on 
the  slave  trade  act  of  20th  of 
April,  1818,  ch.  86,  sections  2  and 
3,  for  causing  a  vessel  to  sail  from 
a  port  of  we  United  States,  to 
be  employed  in  the  trade,  it  ie 
sufficient  if  the  indictment  alleges 
that  the  offence  was  committed 
after  the  passing  of  the  act,  ai 
some  time  between  certain  speci- 
fied days,  though  no  day  in  cer- 
tain, on  which  it  was  committed,  is 
specified. 

United  States  v.  Smith.       143 

6.  If  a  foreign  claimant  of  a 
vessel,  seized  for  being  engaged  in 
the  slave  trade,  sets   up   a   title 
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derived  from  American  owners,  he 
muBt  give  affirmative  evidence,  that 
the  case  has  no  admixture  of  Amer- 
ican proper^.  U.  States  r. 
La  Jeune  Eugenie.      409 
7.  The  African  slave  trade,  ab- 
stractly   considered,   is    inconsis- 
tent with  the  law  of  nations ;  and 
a  claim  founded  upon  it,  may  be 
repelled  in  any  court,  where  it  is 
asserted,  unless  the  trade  be  legal- 
ized by  the  nation  to  which  the 
claimant  belongs.         U.  States  v. 
La  Jeune  Eugenie.         409 

STATUTE  OF  UMTTATIONS. 
L  A  plea  of  the  statute  of  limi- 
tations of  the  state  where  a  con- 
^  tract  is  made,  is  no  bar  to  a  suit 
brought   in  a  foreign  tribunal  to 
enforce  that  contract.    But  a  plea 
of  the  statute  of  limitations  of  the 
state,  where  the  suit  is  brought,  is  a 
good  bar.    Principles  of  the  fexybri 
discussed  and  examined. 
Le  Roy  v.  Crowninshield.      151 
2.  Neither  the   general  statute 
of  limitations,  nor  the  statute   of 
limitations  of  Massachusetts,  ss  to 
executors  and  administrators,  binds 
the  United  Sutes  in  a  suit  in  the 
Circuit  Court;  and,  of  course,  nei- 
ther can  be  pleaded  in  bar  of  such 
suit    United  States  v.  Hoar.     311 

STOPPAGE  IN  TRASITU. 

1.  The  right  of  a  vendor  in  cases 
of  insolvency,  to  stop  goods  for 
non-]Myment  of  the  purchase  mo- 
ney, is  confined  to  cases  where  the 
goods  are  still  m  transitu  to  the 
vendee.      Conyers  v.  Enms.     236 

TENDER. 

1.  Treasury  notes  issued  under 
the  act  of  Congress  of  1814,  ch.  77, 
and  ch.  699,  maing  by  their  terms 
receivable  in  payment  of  duties, 
taxes  and  land  debts,  due  to  the 


United  States,  for  the  principal  and 
interest  due  thereon,  are  a  good  ten- 
der, and  may  be  pleaded  as  such  to 
such  debts.  Thomdike  in  error  v. 
United  States.  1 

TREASURY  NOTES. 

1.  Treasury  notes  are  on  their 
face  payable  in  one  year  with  in- 
terest up  to  the  dav  when  due, 
but  if  not  then  paid  by  the  go- 
vernment, the  interest  does  not 
stop;  but  continues  until  paid,  and 
may  be  required  by  the  holder  in 
the  same  manner  as  interest  might 
be  claimed  on  a  private  contract  of 
a  like  nature. 

Thomdike  v.  United  States.     1 

TROVER, 

1.  In  Trover  a  mere  demandf 
and  refusal,  is  not  in  all  cases  evi- 
dence of  a  conversion.  Where 
the  demand  is  made  by  an  agent, 
and  the  refusal  is  for  defect  of 
authority  in  the  aj^ent,  or  for  a 
refusal  to  show  his  authority,  it 
is  not  evidence  of  a  conversion, 
aiUer  where  there  is  no  request  to 
see  the  authority  and  the  refusal 
to  deliver  the  proper^  turns  on 
other  distinct  grounds. 

Watt  r.  Potter*    77 

UNDERWRITER. 
See  IivsuBAjrcs,  4, 5* 

VALUATION. 

See  Revenue,  6. 

VARIANCE. 

See  PLEADiNe,  15. 

VENDOR  AND  VENDEE. 
See  Insolvenct. 
PvaciusEB,  4. 

VERDICT. 

See  Pleading,  3. 
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